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Epigtaphs and Dedications 


One man’s justice is another’s injustice; one man’s beauty another’s ugliness; one 
man’s wisdom another’s folly; as one beholds the same objects from a higher point. 


Ralph Waldo Emerson 
‘Circles’, First Series of Essays 


Ferdinando, King of Spaine, sending certaine Colonies into the Indies, provided wisely 
that no lawyers or students of the lawes should be carried thither, for feare lest 
controversies, sutes, of process should people that new found world. As a Science 
that of her owne nature engendreth altercation and division, judging with Plato that 
Lawyers and Phisitions are an ill provision for any countrey. 


Michel de Montaigne, The Essayes, or Morall, Politike, and Militarie 
Discourses of Michaell de Montaigne now done into English by John Florio 
(1603), ‘Of Experience’ 


To the Great Wise Eagle 


and to all fraud investigators 
il 
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A note on the sources 


Transcripts and newspaper reports of hearings provide the core of contemporaneous evidence 
for this work. David Cairns, in his seminal analysis of advocacy from 1800-1865 warns that their 
‘accuracy and completeness is always questionable’ and notes that it ‘is commonplace to find in these 
accounts translations from the first to the third person, the confused use of tenses, the juxtaposition 
of names, jumbled sense, and references to matters that do not appear elsewhere in the report’.' Some 
of these features are problematic, some less so, but most difficulties can be corrected by consulting 
the transcript of a hearing and one or more the newspaper reports about it. A useful feature of the 
press coverage is that it includes the court’s summing up at the end of a criminal trial, the speeches of 
the barristers, bad-tempered spats between them, occasional jokes, descriptions of the state of the 
defendants and their reactions (fainting fits, tears), details of the courtroom (crowded and hot, or 
freezing, ladies sitting with the judge on the Bench), and so on, which ate not mentioned in the 
transcript. 


Cairns complains of newspapers changing what was said from the first person to the third. 
There are two aspects to that. Barristers’ speeches were reported as “He said, ...’ which could mangle 
the meaning at times, but not very often. More importantly, witness evidence was transformed in a 
way familiar to older lawyers (such as myself) because it survived (and may still survive) in magistrates’ 
courts committal proceedings to modern times. The product of those hearings was a set of 
‘depositions’ meaning written statements from the questions to and answers from the witnesses; but 
instead of recording the actual exchange - “Did you go to The Comfortable Gill public house on the 
1“ January? Yes, I did.’ - the deposition would read: ‘I went to The Comfortable Gill public house on 
the 1“ January.’ Properly done, it seemed to work when I had the joy of attending committal hearings 
at which this was laboriously done, but there are risks. 


One additional advantage of the newspaper articles is that, presumably when reporters thought 
they had heard a significant exchange, they reported the questions and answers verbatim, while the 
transcript followed the deposition style. 


A final point on transcripts is that they, particularly at the Old Bailey, for some reason used 
dashes rather than full-stops between sentences. I have changed this to modern usage. An example: 


I went in, and he said, "Is your name Hyatt?"—I said, "Yes"—he said, "Did you have a 
gentleman here, sometime ago, of the name of Jones?"—I said, "Yes, there was"- 


becomes 


I went in, and he said, "Is your name Hyatt?" I said, "Yes." He said, "Did you have a gentleman 
here, sometime ago, of the name of Jones?" I said, "Yes, there was." 


A critical source for the later stages of the saga was what William Henry Barber himself wrote: 
multiple pleas and published arguments. These are mostly reproduced in his publications but 
handwritten originals are held at the National Archives. William’s Home Office file is HO/129/13 
and it is digitised at Findmypast.com.’ Their history is rather complex and they overlap hugely, books 
or pamphlets reproducing earlier submissions, with varying degrees of alteration. They are as follows: 
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e The first was made orally on 22 April 1844 and was reported in The Times — the April 
1844 statement. 

e A handwritten Petition to the Home Secretary Sir James Graham dated 21 May 1844 — 
the May 1844 Petition — sent to him on 25 May. 

e Asupplement dated 25 May 1844 — the May 1844 Supplement — sent to Sir James Graham 
on 27 May. 

e A letter to the Charles Kaye Freshfield on 21 September 1844 — the September 1844 
Freshfields letter. 

e <A Memorial to the Secretary of State in early December 1844 — it is dated slightly 
differently in some versions — the December 1844 Memorial.’ 

e A ‘pamphlet’ which included ‘observations’ from a barrister, Archibald Michie — the 1847 
Pamphlet.’ 

e A Memorial by letter to the Secretary of State dated 24 August 1848.” 

e A February 1849 pamphlet, an update of the 1847 version, and which became the basis 
of his book — the 1849 Pamphlet (marked in the copy seen as ‘rough proof). It includes 
Barber’s Introduction dated 26" December 1848. This Pamphlet was before the Court in 
1850. 

e Later editions included his Introduction dated 1 January 1849. G 

e A book was then published, through various editions. Most references in the text are to 
the 9" edition, of 1853, identified as BB (Barbet’s Book) and two different page numbers 
(ee BB (1853, 9" ed.) 42 (23): the first is the electronic page number on the version 
available online, that in parentheses is the original’s internal numbering. There is 
occasional reference, where relevant, to the 8" edition, also apparently of 1853 — William’s 
book (8") or (9"). 

e In 1854, Barber published another book under the racy title, The Judgment of the Court of 
Queen’s Bench (Literal and Entire from the Short-hand Writer’s Notes) upon the Application of Mr. 
W.H. Barber for his attorney’s certificate also, Important New Evidence, with Mr Barber's Remarks 
Elucidating the Matters Misconceived by the Court - “BB (1854) Elucidation of Judgment’. 


Many early documents were handwritten. Not surprisingly, many, possibly most, of them 
include what one of my schoolteachers described as ‘manual idiosyncrasies,’ and rather than pepper 
the text with multiple repetitions of ‘sic’, they have generally been left as they are. For example, 
William, and sometimes Joshua, largely did not bother with possessive apostrophes and he, and many 
others, favoured spellings such as ‘favored’ and ‘honor’. Much printed material still preferred ‘any 
thing,’ ‘some thing,’ or ‘every thing’ to ‘anything’ and so on. 


Rather than money being designated such as 50/ the modern £50 is used. Longer quotations 
are sometimes reformatted into paragraphs or occasionally separate points for ease of reading, where 
this does not alter the meaning. 


Some correspondents were also lax in the use of full-stops, and sentences run into one another. 
Reported barristerial rhetoric runs on in lower case: “What does that expression mean? why, obviously 
nothing more than this.’ Place names vary, probably because they were not settled into their modern 
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form: so, the current Abbots Langley sometimes gains a double-t or an apostrophe, or both. The senior 
barristers known as Serjeants sometimes crop up as Sergeants. A Mr and Miss Cuckson become 
Cookson. And, as many fine people by the name of Sanders know (I was at school with a very pleasant 
one), they suffer the perennial problem of that surname being often mistaken to be Saunders. That was 
the fate of William and Lydia Sanders in many of the press and other reports of their involvement in 
the notorious Will Forgeries case. 


! David J.A. Cairns (1998) Advocacy and the Making of the Adversarial Criminal Trial 1800-1865. Oxford: Clarendon Press, 4- 
5. 

2 England & Wales, Crime, Prisons & Punishment Browse, 1770-1935 Image | findmypast.co.uk (Starting at electronic 
p136) [paywall] 

3 HO203-235. BB (1853, 9th ed.) 66-102 (47-83). 

4HO267. 

> HO246-252. 
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Preface 


Some lawyers become criminals and some criminals become lawyers. 


Lawyers help crooks. Sometimes they are the crooks. The question for investigators is whether 
the lawyers know they are enabling a fraud or not. The dangerous ones are on a spectrum. At the 
deep, dusty, dirty violet end sit remarkably dim lawyers who have little work and just do as they are 
told by ‘successful’ clients — without realising what is going on — and who receive peanuts in fees for 
the ‘work’ they do. Washing back and forth from green to yellow to green are the solicitors who 
suspect, but turn a blind eye — because that is what they are paid to do, while helping dubious 
transactions along, lending their clients their own respectability. Flashing red are the lawyer-criminals: 
co-conspirators, sometimes solo crooks, fraudsters, who explode to the amazement of those around 
them, either in a surge of extreme wealth plus youthful retirement to the sun, or implode to 
bankruptcy, strike-off, prison. 


If lawyers under investigation are not innocent, the challenge is always to establish whether 
and if so where they are on this spectrum. Defences are predictable and, in the early stages of some 
frauds, problematic. 


Mortgage fraud was the curse of the 1980s, shaken out in the 1990s. First lines of defence? ‘T 
just did routine conveyancing and had no idea there was a mortgage fraud’. Along came investments 
scams: ‘All I did was what the client wanted. I and drafted a contract for the investment, received and 
paid out the money. I knew no more about it’. 


‘Defences’ of general application to allegations of enabling fraud became routine, yawn- 
worthy: ‘Any lawyer would have done the same’; ‘I am not my client’s keeper or a snitch against her’; 
‘I couldn’t find any rule saying I should not do what I did’. 


But, rather more difficult when it first arose, a simple laying down of the gauntlet: ‘I wasn’t 
helping fraud because there wasn’t one to begin with. Who says my client was committing a fraud? 


She has not been prosecuted or sued. Prove it was a fraud.’ 


How do you prove that lawyers enabled crimes without proving that those crimes actually 
took place? Regulators of lawyers have no powers to investigate the crimes of ordinary members of 
the public — the clients. In such circumstances, proving that a fraud has been executed is impractical. 
Even when the clients are prosecuted, many years pass as the case trundles towards Southwark Crown 
Court trial — or, frequently, to a final abandonment of the charges. 


This was solved. The judges confirmed a principle: lawyers must not facilitate transactions that 
have ‘the hallmarks of fraud’ or, meaning the same thing, are ‘dubious’. Proof that a crime was 
completed is not necessary. The question becomes whether there were objective indicators that 
wrongdoing was afoot. If so, lawyers should not help. In December 1844, one of the protagonists we 
will soon meet already understood this, accepting that: if a ‘salient fact creating suspicion [had] shown 
itself it was his duty ‘to have paused and got it cleared up, before proceeding further in the business’. 
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If lawyers ignore the salient fact or facts, the indicators of fraud, the ultimate outcome will depend on 
where they are on the spectrum. Anywhere on it, they may find their law firm is forcibly closed down 
because of ‘reason to suspect dishonesty’ — to protect clients and others from the risk of wrongdoing. 
They are taken before a disciplinary tribunal. The dishonest are invariably struck off. At the naive end, 
this might be the outcome for stupid lawyers too. The dim can be as dangerous to the public as the 
demonstrably dishonest. Prison may open its welcoming doors, eventually. 


I stumbled across a reference to a solicitor, William Henry Barber, involved in ‘a fraud on the 
Bank of England’. Intrigued, I delved into the case and found it well documented. It is an early example 
of an alleged professional enabler and, as always, the question is: what did William know, or suspect? 


It is a truism in the law that we cannot look into another’s mind. Intent and knowledge have 
to be inferred from surrounding circumstances. Sometimes, that is not so difficult, especially when 
the lawyer has left a paper trail, but the shrewder the lawyer, the less of a trail there is. William was 
highly intelligent, and that point was made against him. In his case, and in modern versions, there are 
also two levels to be considered: is the lawyer guilty of a crime? If not convicted or even prosecuted, 
is the lawyer trustworthy and so safe to be allowed to practise? Lawyers may well be ‘cleared’ of, say, 
conspiracy to defraud, if they can persuade the police or jury that they have been naive or stupid, but 
they can still end up unable to practise because of the risk they pose to the public. All of these questions 
arise in the Will Forgeries scandal, and they resonate today. 


The great sociologist, Edwin H. Sutherland, who coined the term ‘White-collar Crime’ in 1940, 
feared legal action if he named powerful people and organisations in his research. It was only many 
years later that those names came out in his White Collar Crime — the Uncut Version. I hope to write a 
shorter version of this book, but the long version came about because I wanted to be sure that I had 
reviewed the evidence as thoroughly as I could, to be fair to William: and to be transparent, so that 
others can take the work forward, agreeing or disagreeing with my conclusions. 


I came to William’s case from the perspective of an apparent injustice to him. What I found 
was much more complex and interesting. Whatever the truth, there is no doubt that William suffered 


greatly, and I feel much human sympathy for him. 


Some lawyers who end up in prison, disgraced, and often divorced, deserve it — for the pain 
inflicted on others: lost life’s savings, homes repossessed, marriages poisoned, college monies gone. 
But they are human and, as is often overlooked in the all-too-modern rush to comprehensive 
condemnation, they may have had otherwise good and productive lives. I believe in rehabilitation and 
I know that most ‘criminals’ are just people like the rest of us: I have met many. To recognise their 
humanity, whatever they did, I will use the first names of the two major characters in this extraordinary 
story. We can now turn to the dubious transactions that William facilitated for Joshua Fletcher - and 
investigate whether William was a man badly wronged, or not. 
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Chapter 1 — Apprehension 


Lawyers witness catastrophe. 


Up close, they watch clients lose everything: their money, their homes, their spouses, their 
children, their livelihoods, and, ultimately, their liberty. They help people plan for death, listening to 
family bitterness expressed in a Will, spending time with the terminally ill." Down to the cells they go 
when sentence has been passed, ready for anger and fear. They try to calm the parent excluded from 
the lives of their growing children, the mother who has lost them and her home. 


Like medicine, the law is a spectator profession. Doctors and nurses know what to fear, and 
they know that something will, inevitably and inexorably, come along to claim them like everyone else. 
Lawyers can hope, even mostly expect, to avoid much of the worst that befalls their clients. Does that 
— the possibility of escape — make the angst deeper? Lawyers talk their way out of many dangerous 
moments. Cancer is unpersuadable, other dread diseases relentless. And if lawyers have cause to fear 
or actually face a serious criminal charge, many will not have to imagine the horrors. When visiting 
imprisoned clients, they see them driven to despair by fear and disgust and sleep deprivation in a 
hellhole of noise and punishment. The lawyers too have passed through the blank, forbidding walls 
of the local gaol, the clanging, comfortless interior, tense with violence. But those visits were 
temporary, and the lawyers left, with a grand exhalation of relief. 


William Henry Barber knew the courts and, probably, the debtors’ prisons. Contrary to some 
reports, he was a litigator, a lawyer who conducts court cases: he wrote about ‘being absent at the 
Kingston Assizes nearly the whole time the business was in progtess.’’ Assize courts dealt with serious 
criminal cases and also some civil disputes.* He was also ‘engaged at a trial in Red Lion Square the 
whole of Thursday’.’ 24 Red Lion Square was an ancient Baronial Court dealing largely with civil cases, 
heard by the Sheriff of Middlesex, for debt and ‘detenue, trover, scandal etc’: these actions seek the 
recovery of property or damages for a form of libel, and so on. The Court was established by King 
Alfred.° William’s clerk reported that he conducted ‘actions for demurrage and freight’.’ 


William’s nemesis was Joshua Fletcher, who, he wrote, ‘was also a shipowner, which led me 
to some important suits for freight and demurrage, in which Sir Thomas Wild was specially retained.” 


On Wednesday 15 November 1843, William, a young solicitor of 36, was surprised by an 
unscheduled visitor. He was working in his office at Barber & Bircham, 28 New Bridge Street, 
Blackfriars, in London, only a few yards from the river; and had been running his own firm for about 
four years. The visit was a warning that he did not heed, or that he could not safely do much about. 
It was about half past five’ in the early evening and dark had fallen outside in the busy, noisy, smelly 
streets, full of neighing horses and yelling cabdrivers, pedestrians making their way gingerly through 
the mud and worse. Lit by candles and warmed by open fires, the office was a quiet but busy haven 
as men worked to finalise the day’s outgoing post. William would later say that he was preparing for a 
trial to be heard the next day and that he worked until midnight. A gentleman arrived, wrapped against 


6 


One Man’s Justice 


the cold winter air — it had been a frosty week and the sky was clear” - and a chill blew in the open 
door from the nearby Thames. He was well-dressed, confident, and authoritative. 


A clerk told William that a Mr James Freshfield wished to see him and that he had identified 
himself as the solicitor to the Bank of England. William knew that the Freshfield name was closely 
linked to the Bank. James Freshfield’s father was solicitor to the Bank from 1818 to 1840. James 
himself took up the role (jointly with him) in 1830." When his father retired, another son, Charles, 
took over his position. A likeness of James made three years after he met with William can be seen in 
a ‘stipple engraving’ at the National Portrait Gallery.'? He looks tall, slim, pleasant, but serious, a 
competent man at ease with himself. 


James Freshfield by Francis Holl, after George Richmond stipple engraving, (1846) NPG D38434 © National Portrait 
Gallery, London 


The meeting was tense. Freshfield was assertive. William was defensive, unsettled. 


A few months earlier, William had helped Joshua Fletcher, a wealthy retired surgeon, to find 
the owner of unclaimed money held by the Bank. He knew that Joshua had a contact — a ‘friend at the 
7 


One Man’s Justice 


Bank’ — who slipped him details of stock held in the names of people who had not received theit 
dividends for some years. Since an Act of Parliament in 1816,'* money in the Bank which had not 
been claimed for 10 years was transferred to the Commissioners for the Reduction of the National 
Debt (Britain being heavily indebted after the Revolutionary and Napoleonic wars): with a legal 
guarantee that it would be refunded if the owner or a descendant came along and proved their right 
to it. The ‘friend’ was William Christmas, an elderly clerk,’ later variously described as the librarian 
there (his own description"), ‘an old clerk in the Unclaimed Dividends Office,’’ and the manager of 
that Office.'* He was born in 1771 and he and his wife Anna Anne née Jecks had four children and, 
when their daughter Anna Ann was baptized in 1798, his occupation was noted as ‘bank clerk.’ He 
had a substantial family to support, albeit that Anna Ann sadly died in 1811 at no more than 13 years 
of age. By the 1841 census Christmas lived at 13 Gower Street.'” He died in 1847. 


Christmas was amply paid by Joshua, in gold, for his information. It seems odd at first sight 
that an inside informant was necessary because the Act of 1816 required details of unclaimed, 
transferred money to be published: 


immediately after such Transfer, the Name or Names in which such Stock stood immediately previous 
to such Transfer, and the Residence and Description of the Parties, the Amount transferred, and the 
Dates of such Transfers, shall be entered upon a List to be kept at the Bank for that Purpose, which 
List shall be open for Inspection at the usual Hours of Transfer at the Bank. 


William was to say (much) later that the Bank did not fully comply with this, because it did 


not specify the exact amount transferred.” 


A witness reported that William ‘said he had access to 
information at the Bank not generally attainable.””' The Chief Accountant of the Bank confirmed that 
the ‘books only contain the name of the party, not the amount of the stock. They contain an amount 
only of the first unclaimed dividend that became due.’” As we shall see, Christmas eventually gave 


Joshua much more than just a name and the amount of unclaimed dividends, and William knew that. 
William denied knowing of Joshua’s insider at the Bank other than as the anonymous ‘friend’. 


In 1843, Christmas told Joshua about £3,500 worth of stock in the name of Anne Slack. It 
had been transferred to the Commissioners in 1842 because the dividends had not been claimed or 
paid since 1832. The arrears alone added up to a handy sum. Joshua had been using intelligence from 
Christmas for some years and was practiced, and determined, in seeking out those entitled to the 
money. Outwardly, his objective was to give lucky owners the information they needed to claim their 
money — in exchange for a fee for his trouble. Grateful beneficiaries seem to have been — mostly — 
happy to let him share in their sudden windfall. 


But his business had taken on a more sinister edge. He did not just want a fee: he wanted all 
the stock (to sell), and the dividends too. His search for beneficiaries was rigorous because failure to 
find them was success: they had either disappeared from view or, at least, others were unlikely ever to 
find them. If he could establish their identity and their circumstances, he could take positive steps to 
reduce the risk of them one day claiming their money: which he did in the case of S/ack which will 
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feature heavily in this narrative. As a fall-back, if he could not risk taking all the money, he could 
negotiate a fee for his information. 


Miss Slack (actually Ann rather than Anne”) owned two tranches of stock. They had been 
bought with money left to her by her father, George Slack, who had died in 1815: one was worth 
£3,500, the other £6,000. Her financial affairs had been managed under a power of attorney by a Mr 
Ardern Hulme of the banking house Jones Loyd & Co. Ann was well-off and paid little attention to 
her finances. She simply asked Hulme for money when she wanted it. She was aware of the £6,000 
stock but had forgotten about the smaller tranche. Mr Hulme died in 1832 and so no one claimed it 
or the dividends payable on it. 


Joshua decided that the full £3,500 was for the taking. His plan was temporarily upset when 
he found Ann. She was living in Abbots Langley in Hertfordshire, was unmarried and settled with her 
sister and brother-in-law, Captain Joseph Foskett. She was known in the family as Miss Nancy. Joshua 
had to find a way to bypass her. By various means, he falsely demonstrated that she was not the same 
Miss Slack who owned the stock. An accomplice then forged a Will by a fictitious “Anne Slack’ living 
at a non-existent address. A death certificate for this ‘person’ was obtained showing her as dying in 
Pimlico at the age of 72. The real Ann, Miss Nancy, was about 37 in 1843. 


The forged Will left the £3,500 stock to another fake person. A friend of Joshua, Lydia Sanders 
(née Richards) came with him to William’s office, claiming to be ‘Emma Slack’, niece of the deceased. 
In March and April 1843, William obtained probate of the Will, arranged for the stock to be transferred 
to ‘Emma’, for it to be sold, and for her to receive the proceeds plus the arrears of dividends. This 
added up to about £4,600 which in 2021 values is just over £620,000.” 


In case these various names cause confusion: 


Genuine Fake 


George Slack leaves money to his | A non-existent ‘Anne Slack’ of Pimlico is 
daughter Ann — ‘Miss Nancy’ created. 


Some of the money is managed by Mr | She owns the £3,500 stock. 
Ardern Hulme. 


Hulme buys stock in Miss Nancy’s | She dies in February 1843, aged about 72 
name: £3,500 and £6,000 worth. —a false death certificate is obtained. 


Miss Nancy has forgotten about the | By her (fake) Will, she leaves the stock to 
£3,500 stock. her non-existent niece, ‘Emma Slack’ 


Miss Nancy is the true owner of the | Lydia Sanders poses as ‘Emma Slack’ 


stock 
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The fraud had been pulled off with great success. Joshua shared some of the proceeds with 
Lydia; and William’s modest bill, for obtaining probate and arranging payment from the Bank, was 
paid. 


But there was a worry. To get the stock and money, it had been necessary to lodge the probate 
and Will of ‘Anne Slack’ with the Bank. In April 1843, Christmas had warned Joshua, who told 
William,” that when this had been done a clerk had checked the Bank records to confirm that the 
deceased was the owner of the £3,500 stock, but he had then noticed that she was also the owner of 
the other £6,000-worth. The Bank did nothing to inform ‘Emma’ or William of this even though its 
records showed that she was the beneficiary and that William was the acting solicitor. The problem 
was that the clerk had written ‘deceased’ against the record of Miss Nancy’s £6,000 stock. The fact 
that the forged Will mentioned only the £3,500 and had nothing to say about any other property 
would come back to haunt Joshua and others. The warning from Christmas came a few days before 
William obtained payment from the Bank. He carried on because Joshua told him that the two tranches 
of stock were owned by two different people albeit both named Ann(e) Slack, and that Christmas 
would fix this ‘error’. 


The risk was that Miss Nancy would ask to be paid the dividends due on her known £6,000 
stock and would be refused — on the basis that she was dead. Was a bomb ticking, due to go off when 
‘dividend day’ came round? 


The rest of spring, and then summer, and most of autumn, passed without problem. Did the 
silence mean that Christmas had made things right within the Bank? 


No. Joshua and William always believed that the visit of James Freshfield in November was 
prompted by the explosion of the dividend-day ticking bomb: through her broker, Miss Nancy had, 
as usual, asked to be paid the dividends on the £6,000 stock which she knew about. The assumption 
was that a clerk had declined to pay up because she was dead, alerting her to a problem... In fact, the 
dividends were almost certainly paid. The broker said that the fraud was discovered not when 
dividends were claimed but when he tried to buy more stock for Miss Nancy. The Bank would not sell 
stock to dead people. The Bank was alerted. Ann went there immediately. James Freshfield was called 


in. 


William Barber and James Freshfield remembered their encounter of 15 November rather 
differently, but James made a note when he returned to his office. It was a 20-minute walk away, past 
St Paul’s Cathedral, along Cheapside, up to New Bank Chambers, Lothbury, in the centre of the City. 


26 


He lived over the shop. 


Preshfield told William that the Will in the Slack case was irregular. William disagreed, saying 
that Emma Slack had come to him with instructions that her aunt had died about six weeks previously. 
He thought the Will was ‘quite regular’ and in answer to questions he said that she lived ‘in some street 
out of Holborn’ and: 


That she was a most respectable person, and he had no doubt that the transaction was all right. 
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When asked if she had been introduced by someone, William said that she had been, ‘but he 
did not recollect by whom’, even though he knew full well that Joshua had brought her to him. He 
insisted that ‘to him it was a mere matter of business, and he knew nothing mote of it.’ 


Tension rose between the two solicitors when Freshfield challenged him. He knew from Miss 
Nancy, and probably Captain Foskett, about what William had done to ‘establish’ that she was not the 
owner of the stock. There was an anomaly in William’s (in fact Joshua’s) story. Emma Slack’s supposed 
aunt, ‘Anne Slack,’ had died, according to the fraudulently obtained death certificate, on 17 February 
1843. But William had been in contact with Captain Foskett, at least four months earlier, in October 
1842. William was rattled by Freshfield’s knowledge and by his close questioning. He floundered. 
Preshfield reported: 


He said at first that he had certainly had some communication with Captain Foskett, but not, he 
thought, respecting this property. He could not recollect. He spoke hesitatingly. I told him that his 
letters were distinctly respecting a property of Miss Ann[e] Slack. After some hesitation, he said it might 
be so, that he would not deny it, but that it was a mere matter of business, and he did not feel authorized 
in disclosing the affairs of his clients. 


Understanding the importance of client confidentiality, Freshfield said that he would not press 
him but felt it necessary to “‘apprize him’ that there had been a fraud and a forgery, and to warn that 
he was ‘gravely implicated in the transaction, by the fact that he had been inquiring and negotiating’ 
about the same property (the stock) ‘six months before the alleged death’ of Anne Slack, and so before 
‘Emma Slack’ could have any right to inherit the stock (since her aunt had not yet died). Freshfield 
was direct: he ‘desired to know under what circumstances he had so negotiated.’ 


Not surprisingly, William remembered this meeting as difficult. He later wrote that when he 
refused to disclose (supposedly) confidential information, Freshfield ‘assumed a tone and manner at 
once supercilious and dictatorial, which, instead of intimidating me, only excited my indignation’. It 
was ‘something extremely irritating in Mr Freshfield’s language or manner’ that caused William to be 
‘warmed into a degree of anger.””’ Both men later agreed that William had suggested they meet again a 
day or two later — when he might be able to say more — but Freshfield refused to let any more time 
pass. He warned William that ‘his character was implicated’ and that he had given him the opportunity 
to explain his position. He would include William’s explanation (if he came up with one) in a report 
to the Treasury, ‘who would no doubt prosecute the case’, but he could not delay that report. 


William did not tell his partner, the curiously named Merrick Bircham Bircham, about this visit 
and the accusation of fraud. He wrote immediately to Joshua: 


15th November, 1843. 


(Wednesday.) 


DEAR SIR, - I have received a communication from the Bank, in reference to which I shall be glad to 
see you. Tomorrow I have a cause to try, but on Saturday, if you will call, I shall be at the office. 


Yours faithfully, 
11 
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W. H. BARBER.?8 


Joshua came sooner, on the Friday, and reassured him that the problem arose from the 
incorrect note in the Bank’s records that Miss Slack was dead, that it would be put right, and that he 
would hear no more about it. William proposed writing to Freshfield to check that the mistake had 
been identified and corrected, but Joshua dissuaded him, saying: 


It will only afford him another opportunity of probing you, to learn, if possible, from whom the 
information was originally obtained about the stock; but I know all that is doing at the Bank as well as 
Mr. Freshfield does, and that the error will be soon corrected—depend upon it, you will hear no more 
of the matter. 


William did indeed hear ‘more of the matter’. On a freezing winter morning, as he walked 
from his home in Southwark over Blackfriars Bridge to his office on the City side of the river, he was 
arrested. It was 9 December 1843. He was taken to Mansion House, effectively the magistrates’ court 
for the City of London: 


fests 


for commercial use. Do not remove this warning 


Painting by John Atkinson Grimshaw (1836-1893) Mansion House, London (to the left). Father of Louis 
Grimshaw who painted a similar scene later. 


William was panicking. Although the reform of much of the bloody code in the 1830s meant 
that the sentence for forgery was no longer death,” the shame of a conviction and the horror of the 
Victorian penal system, were terrifying possibilities. Forgery was considered to be an extremely serious 
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offence. Writing in 1830, Henry (later Lord) Brougham argued that it should not attract capital 
punishment, but he still acknowledged that no crime other than forgery: 


can more injure a commercial community; that none more destroys the confidence of society; that 
none more endangers large masses of property; that it is frightful to think of the mischiefs which it 
may occasion; that to commit it a man must have become lost to all feelings of honour, to regard for 
the welfare of others, and all respect for himself, as to have forfeited every claim to compassion.*” 


William was ‘kept close prisoner’ until 1pm,*' but eventually managed to get a message to his 
partner, Bircham, who dashed to Mansion House where William was to appear in Court. There was a 
rushed consultation. Joshua was sent for and reluctantly came. At this stage, the Bank and its lawyers 
did not know of his existence or involvement, because William had been ‘unable to remember’ who 
had introduced ‘Emma Slack’ to him. He remembered now. A heated exchange ensued, William 
insisting that Joshua go into the witness box and explain that everything was above board, Joshua 
refusing, still ostensibly concerned about his golden goose, the aptly named Christmas, being exposed 
and terminated, but in truth much more concerned about the risk to himself. Eventually, William’s 
desperation overcome his objections. 


Joshua’s evidence under cross-examination was an equivocating disaster. He was arrested in 
the witness box. He and William were refused bail. They were taken to ‘the Compter’ at Giltspur 
Street, a remand and debtor’s prison which was slightly less threatening than the nearby and notorious 
Newgate. No doubt William had walked by it many times: it was close to the Old Bailey and his office. 
He might have seen debt-ridden clients there. Months in the Compter, and perhaps in the dreaded 
Newgate, beckoned them both. 


'T prefer to capitalise Will when it means a testamentary document. I am aware that this is not the convention but have 
always found it useful for the sake of clarity. If a quotation includes the word without capitalisation, it will not be 
changed. 

? Such as in Audrey Collins (2013) ‘The Will Forgeries: A Forgotten Sensation’. National Archives podcast, 8 February. 
3 BB (1853, 9th ed.) 83. 

4 https://www.parliament.uk/about/living-heritage /transformingsociety/laworder/court/overview/assizes 

> Letter William to Charles Kaye Freshfield from Cape of Good Hope, dated 21 September 1844. HO53. Appendix 30. 
© Gentleman’s Magazine (1829) ‘Domestic Occurrences; London and its Vicinity’, August, 171 (he Gentleman's Magazine 
- Google Books). See also a painting of the building at https://www.lookandlearn.com/history-images/X]846556- 
50/Red-Lion-Square-Holborn-London-Nos-22-23-and-24 The addtess is listed as that for the Sheriff of Middlesex in 
Post Office London Directory, 1841. [Part 2: Law, Court, & Parliamentary Directories] 927. 

7 OB1, Peckham. Transcript in Appendix 6. 

8 Letter from William dated 21 May 1847, published in the Hobart Courier of 26 May 1847, nla.news-page636690.pdf 
Appendix 40. 

° Letter William to Charles Kaye Freshfield from Cape of Good Hope, dated 21 September 1844. HO52. Appendix 30. 
10 C_1841 1847 | Met Office UA 

"James William [Freshfield] [1801-1857] was effectively in charge of the firm from the 1830s and was senior partner 
from 1840 until his sudden and premature death on 19 May 1857. He did much of the work for the firm's aristocratic 
and wealthy clients, who included the Peels, the Carringtons, and the Gladstones, as well as the Bank of England. He 
was highly regarded by the bank's governor and directors; their tribute to him spoke, in terms not used of any other 
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solicitor before or since, of his integrity, the extent of his legal knowledge, and the 'almost irreparable’ loss sustained by 
the bank (Bank of England court minutes, 21 May 1858...’ Slinn, J. (2007, October 04). Freshfield family (per. 1800— 
1918), lawyers. Oxford Dictionary of National Biography. Retrieved 6 Sep. 2020, from 
https://www.oxforddnb.com/view/10.1093/ref:odnb/9780198614128.001.0001 /odnb-9780198614128-e-49721 

12 https://www.npg.org.uk/collections/search/portrait/mw197506/James-Freshfield 

5 At HO88 is a letter from Joshua to William specifically referring to ‘my friend’, in the context of the Slack transaction 
and the friend’s comparison of Anne Slack’s signature with that in the Bank’s records. 

'4 56 Geo. III c.60, section 1. [PDF held] See 

https://babel.hathitrust.org/cgi/ptrid=njp.32101071954778&view= lup&seq=363&q1=national%20debt Pitt the 
Younger had tried this in 1790 but was seen off by the Bank which eventually frustrated him by publishing details of the 
unclaimed money, leading to a rush of beneficiaries seeking their entitlement: David Kynaston (2020) Ti] Time’s Last 
Sand: A History of the Bank of England 1694-2013. London: Bloomsbuty, 57-58. 

'S Bear in mind that ‘clerk’ was a very broad term in the 1800s and covered lowly drudges up to very senior bureaucrats 
in the government: “The term clerk is... problematic. It encompasses such a wide range of occupations and levels of skill 
and responsibility that it is almost valueless for analytical purposes. Applied to Victorian Britain, it conjures up 
Dickensian images of oppressed men on meagre incomes struggling to maintain respectability. In fact, ‘clerk’ was a 
common appellation applied to a large group of occupations ranging from the poorest menial clerk who never earned 
more than £100 p.a. to men who carried the highest administrative and financial responsibilities in government, 
commerce, and finance.’ See H.M. Boot (1999) ‘Real Incomes of the British Middle Class, 1760-1850: The Experience of 
Clerks at the East India Company’ The Economic History Review New Series, 52:4 (Nov.), 638-668 at 639. 

16 OB2, Christmas. 

7 BB (1853, 9th ed.) viii. 

18 See John Francis (1847) History of the Bank of England: Its Times and Traditions. London: Willoughby, at 182: “The 
department of the unclaimed stock at the Bank was under the management of William Christmas, a clerk in the 
establishment...’ 

19 And see Post Office London Directory, 1841. [Part 1: Street, Commercial, & Trades Directories), at 99. 

0 Tt appears they did not state the exact amount which by the Act of Parliament is incumbent upon them.’ Part of 
William’s answer to question 371 in House of Commons (1858) Report from the Select Committee on the Petition of William 
Henry Barber. 

21 OB2, Foskett. 

22 The Times (1844) “The Will Forgeries’ 17 April. 

23 See Appendix 68. 

4 All references to modern values come from the Bank of England’s inflation calculator: Inflation calculator | Bank of 
England 

25 BB (1853, 9th ed.) 31. 

6 He was there, 5 New Bank Chambers, Lothbury, for many years up to at least the 1841 Census. By 1851 he had a 
substantial household at 37 Portland Place in Marylebone, with his wife, Marianne and three daughters plus a House 
Servant, Cook, Lady’s Maid, Housemaid and Groom. The house was said to be the biggest on the grand Place and 
indeed the ‘centrepiece’, but was demolished after war damage: Survey of London © Bartlett School of Architecture, 
University College London Website: 

https://www.ucl.ac.uk/bartlett/architecture/sites/bartlett/files/chapter17 portland _place.pdf [accessed 6 September 
2020] 

27 BB (1853, 9th ed.) 31-32. 

78 Quoted in BB (1853, 9th ed.) 76 (57). 

9 °The forgery of powers of attorney for the transfer of government stock and forgery of wills remained capital until an 
Act of 1837 (7 Will. IV & 1 Vict., c.84.’ Phil Handler (2005) ‘Forgery and the End of the “Bloody Code” in Early 
Nineteenth-Century England’ 48:3 The Historical Journal 683-702. Abolition had been piecemeal. Naomi Clifford writes: 
1832 ... Punishment of Death Act reduces number of capital offences to about sixty. Shoplifting, stealing horses, cattle 
and sheep, and forgery (except the forgery of wills and of powers of attorney for the transfer of stock) were removed 
from the capital list. 1834-5 Death penalty abolished for remaining forgery crimes...’ Naomi Clifford (2017) Women and 
the Gallows, 1797-1837: Unfortunate Wretches Pen & Sword Books. Kindle Edition, 20. (Clifford also identifies 1836 as the 
year in which the death penalty for any form of forgery was finally removed (173). 

3° Henry Brougham (1831) 52 (1830-31) The Edinburgh Review ‘Anti-Draco; or, Reasons for Abolishing the Punishment of 
Death in Cases for Forgery’ 398, at 415. See also Randall McGowen (2007) ‘Managing the Gallows: The Bank of 
England and the Death Penalty’ 25:2 Law and History Review, 241-282, 243. 

31 BB (1853, 9th ed.) 77. 14 
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Chapter 2 — Upwardly Mobile 


Barber, when first he came to town, became acquainted with a young woman, a 
native of Tonbridge, whom he took into his service, and had one or more children 
by. This female he subsequently disposed of her by marrying her to a publican; and 
on his removing to 52 Nelson Square, he took her sister as a servant, and lived with 
her, and had one child by her, and in the spring of last year [1843] removed her to 
West Square, and provided another servant to supply her place at his own house. 


Caledonian Mercury’ 


Rather than living a respectable life as outwardly seemed the case, Joshua was... 
leading an organised gang stealing large sums of money from the Bank of England. 
This web of deceit included accomplices from the Deepings, posing as relatives and 

beneficiaries of account holders and obtaining grants of probate using forged wills 
and fraudulently acquiring death certificates and burial records. It was estimated that 
Joshua alone made £43,000 ... 


I’d Rather Be in Deeping” 
William Henry Barber 
William was succeeding, until he was not. 


His sudden plunge into the foul end of 19th-century criminal justice was the more painful for 
him because, after the pangs of starting a new business, he felt that ‘the object of my ambition, namely, 
to be the founder of a permanent and respectable firm, was in a fait way of being accomplished.” 


He was a self-made man. Born illegitimate on 13 October 1807 and baptised on 6 December 
that year,’ he was understood to be the son of a gentleman, but if his father was influential in his life, 
he chose not to have William privately educated. At the age of twelve, in 1819, he was placed to work 
for attorney brothers William and Thomas Scoone, who practised together in the town of his birth, 


Tonbridge, Kent.’ It is said to have been ‘probably the best regarded firm in the town”® 


although in 
1824 only two attorney firms were listed in a local directory.’ After another 12 years he began serving 
his 5 years of ‘articles’ required to qualify as a lawyer. Having passed a total of 17 years with Scoones, 
he was admitted as a solicitor and broke free. He left Tonbridge, practised briefly in Brighton, then 
opened an office in London and set about building a future. That was 1837. About eighteen months 
later, a wealthy retired surgeon, Joshua Fletcher, tried him out on a simple case, liked the advice given, 
and engaged William as his solicitor. It was a relationship that Barber would come to regret and 


Pletcher a man he would roundly despise. 


William’s personal life is mysterious. His mother was Margaret Barber but his father’s name is 
not known. He never mentioned family in numerous and extensive letters, memorials and petitions 
he wrote when faced with disaster. Margaret was probably born in 1788, and so was 19 when William 
came along. Her father and mother were Thomas and Mary Alison Barber (née Lipscombe). Thomas 
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was born and died in Tonbridge in 1752 and 1821 respectively. They married in 1774, also in 
Tonbridge. Mary Alison Barber lived until 1841, when she was eighty-four; William had both a mother 
and a grandmother he could visit until then. 


On 8 June 1822, his mother Margaret married, at the age of 34, William Humphrey (sometimes 
Humphry), a young man 12 years her junior. Two months later on 18 August, Marianne, William’s 
half-sister, was baptised. She does not appear in the census return for the family in 1841 and so may 
be the child of her name who died in Kent in January 1829.° Margaret and her husband went on to 
have four sons, George, William, Thomas and James, all of whom were at home on the night of the 
census in 1841. Ten years later, their address was 48 Tonbridge Road in the nearby village of Hadlow 
and it may well have been the same in 1841. In both censuses, William Humphrey, and latterly his 
sons, ate farm labourers. 


Although his managing clerk, Robert Peckham, felt that Barber treated him more as a son than 
an employee, and the two men spent sometimes three evenings a week together after work, he knew 
little of the young solicitor’s wider home life. He later said, strangely, ‘he has, I think, two children, 
but I do not know that they are his children, by any means. I never heard him say so. It was only from 
popular report I heard it. They never lived in the house with him. I was not aware of his having two 
children; it was too delicate a subject for me to talk to him about.” Peckham was a little clearer on 
whether William was married: ‘he never has been married that I am aware of. I never heard of any 
! Others suggested that he did indeed have 
two children: ‘tt was said that he kept a Tonbridge girl and afterwards her sister as 


wife, certainly none ever lived with him. He had no wife. 


housekeeper/mistress there, having a child by each’ (presumably at different times).'’ If this is true, 
he made no reference to them in his many pleas for mercy. And although it may be tempting to 
imagine him walking along the bank of the River Medway at Tonbridge, en sandwich, between his lover- 
sisters, perhaps each carrying a baby, the reality was, no doubt, rather less humorous.'* His approach 
to women working for him seems to have been along the lines of the acute observations of an 
American, Charles Astor Bristed, who studied at Trinity College, Cambridge from 1840, graduating in 
1845: 


The moral education of English boys is very much neglected, especially that part of education which 
consists in example and in removing temptation out of their way rather than debarring them from it. 
If boys can be made manly, that is to say, courageous, honest, and tolerably truthful, the formation of 
habits of purity and self-denial is altogether a secondary matter. 


But there is another cause of [immorality]... It is the low estimate which men in the upper ranks of life 
form of women in the lower... That shop-girls, work women, domestic servants, and all females in 
similar positions, were expressly designed for the amusement of gentlemen, and generally serve that 
purpose, is a proposition assented to by a large proportion of Englishmen, even when they do not act 
upon the idea themselves. ... the virtue of a housemaid or a milliner-girl is a thing inconceivable to 
him;... Female virtue he deems a luxury of the wealthy.'4 


On moving to London, William first lodged at 19 Nelson Square, Southwark but then acquired 
the lease of number 52. On census night 1841, the household comprised only William and a servant, 
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Charlotte Gallard.’” There is no evidence of what passed between her and the ambitious man of 34 
for whom she worked. However, a press report in May 1844 said that when he first came to London, 
he met a young woman who was also from Tonbridge. Charlotte was one of the numerous Garrards 


6 He took her into his service and had one ot more 


living in or near Tonbridge and was born in 1818. 
children by her ‘and subsequently disposed of her by marrying her to a publican.’ He then ‘took her 
sister as a servant, and lived with her, and had one child by her, and in the spring of [1843] removed 


her to West Square, and provided another servant to supply her place at his own house.’”” 


Even at a late stage it was noticed with surprise that when William put forward numerous men 


to vouch for his character there was not: 


a single gentleman who said, “I am the friend of Mr. Barber; I have lived upon terms of intimacy with 
him; he is not married, but he visited me.” This only was the sort of intimacy which could enable 
witnesses to speak as to a man’s real character; although the evidence of persons who deposed to 
meeting an individual at a literary institution, and seeing him frequently transact business, without 
knowing him accused of any crime, or witnessing any misconduct, might weigh in some measure in a 


man’s favour.!8 


A likeness of William in April 1844, by which time he was 36, shows a rather angular man with 
unruly, longish hair, a substantial, straight nose and small, thin-lipped mouth. He was said to have a 
fair complexion and brown eyes." He looks alert but troubled. 


Source: IMustrated London News, April 20 1844 


His home was also the first London office from which he practised as a solicitor. Nelson 
Square had been developed in 1808-1814. Southwark was a backwater. Until the opening of 
Westminster Bridge in 1750, only Old London Bridge spanned the Thames. Some 19 years later 
Blackfriars Bridge opened, after taking 9 years to build. Writing in 1943, the biographer of a famous 
resident, Thomas Barnes, editor of The Times from 1817 to 1841 commented: 


Nelson Square, where Shelley had lodged in 1814, was at this time, with its large garden and 
comfortable three-storied houses, about the most attractive residential square south of the Thames... 
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The new bridge provided direct access from Southwark to the City, the approach street on the 
North side, New Bridge Street, being where William eventually set up an office that was at most a 20- 
minute walk from home. The new office was also handy for the Old Bailey, less than quarter of a mile 
away up Ludgate Hill. Perhaps an extra advantage was that a resident of Nelson Square would no 
longer need to walk to Old London Bridge, braving (or skirting) the appalling slum known as the Mint 
which was between the Square and Borough High Street. 


The properties in the Square were substantial Georgian, brick-built town houses with some 
variation in design and size. Number 52 was on the South side, which backed onto Surrey Row or 
perhaps down to some houses there. William used the generous space to let part of the building as 
apartments.’ The houses on the east and part of the north sides were three storeys with dormers in a 
slated mansard roof above a parapet, but those on the south had four or five storeys and no dormers. 
Most had iton balconies at first floor level.” 


The occupants were a mix of the actual and aspiring middle-class. A number of households 
included several domestic servants. There were a couple of fellow attorneys (although William 
described himself as a solicitor), a surgeon or two, chemists, a builder, bookbinder and two printers, 
a tailor, some accountants, two merchants and two mercers. John Hutchinson, a surgeon and resident 
of Nelson Square, later vouched for William’s good character. Thomas Barnes lived in number 48 
from 1826 to 1831 and at number 49 from 1832 to 1835 or 1836.” He then improved himself by 


moving over the river to Soho. William was locally visible: he was on the ‘Square Committee’. 


At the time, lawyers and doctors (such as Fletcher) were prepared to take risks in their drive 
for advancement. A surgeon, Charles Aldis also lived at two different numbers in the Square, from 
1808 to 1830, before moving on to fashionable Mayfair. The seventh son (of 22 children!) of a doctor 
in Norfolk, he was knighted by the Lord Lieutenant of Ireland in 1821, but this caused an unusual 
reaction. King George IV issued an angry notice in the London Gazette of 5 May 1821: 


Carlton-House, May 4, 1821. 


THE following is a copy of an order from His Majesty to the Marquess of Winchester, Groom of the 
Stole, which, in obedience to His Majesty's commands, has been communicated by his Lordship to the 
Lords of His Majesty's Bedchamber: 


THE honour of Knighthood having, in two recent instances, been surreptitiously obtained at the 
Levee, His Majesty, for the purpose of effectually guarding against all such disgraceful practices in 
future, has been pleased to direct, that henceforth no person shall be presented to His Majesty at the 
Levee by the Lord in Waiting, to receive the honour of Knighthood, unless His Majesty's pleasure shall 
have been previously signified, in writing, to the Lord in Waiting, by one of His Majesty's Principal 
Secretaries of State.?5 


Although some sources suggest the following was part of the notice,” it was in fact an editorial 


comment in a book published in 1806 which listed the ‘Knights of England’, by Dr William Shaw: 


The two individuals who practised this disgraceful trick on the King were Francis Columbine Daniel 
and Charles Aldis. Townend considered that as a matter of course they were not to be included in the 
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list of Knights. I cannot see on what principle, for, however obtained from the King, the honour, if 
once conferred, remains.2” 


In fairness to Aldis, he was a very active and committed surgeon. He founded the Glandular 
Institution for the Cure of Cancer and Scrofula in 1821. An advertisement for its services, which also 


sought ‘subscriptions,’ included; 


This excellent DISPENSARY is OPEN DAILY for the CURE of CANCER and SCROFULA, &c. 
These diseases are removed without the use of the knife, which for the most part rather aggravates 
than makes a permanent cure. Since its establishment upwards of 3250 afflicted poor have been cured 
or relieved by means more easy than the knife, after having been severely afflicted, both from these 
complaints and from the indiscriminate use of mercury. — Subscriptions will be thankfully received by 
Messrs. Drewitt and Fowler, bankers; and by Sir Charles Aldis, Old Burlington-street, St. James’s, 
founder of the institution, who may be consulted daily till Twelve, and from Three to Five, and where 
every information can be obtained.”® 


Early in his career, Aldis had worked at the sharp end: for three years from 1797 he practised 
at ‘the depot for prisoners of war at Norman Cross, in Huntingdonshire’ as one of eight surgeons and 
two physicians in a hospital facility for 800. In the barracks there were 10,000 to 12,000 French and 
Dutch prisoners ‘euarded by two regiments of militia.’ There ‘every variety of medical and chirurgical 
disease, in its worst form, came under his care and observation.” He deserved his knighthood after 
all. His last move was to Old Burlington Street, Mayfair, in the 1830s and he died there at number 13 
in 1863.” 


Most of the houses in Nelson Square were destroyed by bombing in World War I, but a 
handful were spared and can be seen today,” still looking out over what were Nelson Square Gardens. 
Originally, the oval-shaped central green was for residents only but in 1904 its gates were formally 
opened to the public. Nelson Square Park is now a neat and pleasant green space with trees — new and 
young, a handful with gnarled trunks and tired branches — a colourfully modern children’s play area 
and a high-fenced five-a-side football-cum-basketball court painted green. 


William qualified as a solicitor in 1836 and began his London practice from February 1837, 
when he immediately employed Robert Peckham as his first clerk.” He eventually set up an office 
away from his home by arranging to share premises with another solicitor, Charles J. Knight, at 21 
Tokenhouse Yard, Lothbury, close by the Bank of England. This was probably in late 1840. In Pigot’s 
Directory of 1839 William is still shown as only practising from home, while Knight is at Tokenhouse 
Yard. Peckham, having temporarily left Barber’s employment in November 1839, said that ‘just at the 
time of my leaving him, he changed his office to Tokenhouse-yard. When I returned to him at the 
beginning of 1840, his office was in Tokenhouse-yard.”” 


Before long, William bought out Charles Knight and in 1841 he advertised for a new partner. 
He reached agreement with Merrick Bircham Bircham from Norfolk who had only recently qualified 
but was a man ‘of wealthy connections’.” Bircham became a partner in December 1841. (In 1855 
Bircham is found taking a lease of property at Harley Street and building a speculative property in the 
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grounds.) A Mr Viney granted William a 14-year lease of 28 New Bridge Street, just off Blackfriars 
Bridge.’ The rent due in December was £33. 6s. 10d.*° Assuming that was a quarter’s rent (and not 
half-yearly), the annual commitment would be about £133, the equivalent of some £17,000 in 2019. 
It was agreed that, since Bircham’s name was not on the lease, he would pay William £60 per year, 
which confirms that the annual rent was likely to be about £133. 


They practised from New Bridge Street as Barber & Bircham and by 1843 the business was 
solidly establishing itself. The Bank was further away but the office was close to Doctor’s Commons 
and the Temple — and the Old Bailey, Giltspur Compter and Newgate Gaol. 


Giltspur Street and Newgate Gaol and 
Compter Old Bailey 


St Sepulchre 


The Temple 


Doctor's Commons 


Barber & Bircham Mansion House Bank of England 


Blackfriars Bridge 


Source: Wyld's plan of the City of London (1842) Published by James Wyld, Geographer to 
the Queen and H.R.H. Prince Albert, Charing Cross East, June 20%, 1842., image © London 
Metropolitan Archives (City of London). Record 330635. 
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Newgate Gaol and Old Bailey 


Giltspur Street and 
Compter 


Saint Sepulchre 


Barber & Bircham, 
approximately 


Source: City of London (c.1846) by Allom, Thomas (1804-1872) Engraver Walter, H. 
(f1.c.1846), image © London Metropolitan Archives (City of London). Item 34262. 


Robert Peckham said that there were nine employees at Barber & Bircham, including himself, 
three of them being solicitors.” He thought the business was flourishing and added that, in his 14 
years of experience in the legal profession, he had never seen a practice which had so rapidly 
developed.” He estimated the profitability of the firm as being about £1,000 per year for each 
partner,” the equivalent of £135,000 in 2021. But this was a paper profit: actually getting clients to 
pay, and pay promptly, was challenging. William, probably like most solicitors, was wary of upsetting 
clients by pressing for his bills to be settled. In explaining how he could estimate the income of the 
firm, Peckham said: ‘Mr. Barber’s habit had been, from year to year, in each vacation, to employ that 
vacation in making up the bills of costs for the current year...” William also explained that he was 
short of cash and had to take out loans: 


At the period when I had the £200 [loan] of Fletcher, I had been disappointed in the receipt of a larger 
sum from a gentleman in the country, for whom I was town agent, who unfortunately failed. I had also 
some other losses; and the rapid increase of my practice required great additional outlay, and I deemed 
it wiser to borrow money, even at high interest, than to displease valuable clients by sending in their 
bills unasked for. 
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William had money trouble — probably with cash flow — throughout his time in practice. A 
proctor’s clerk said in December 1843 that: ‘Mr. Bircham paid our account last week. We had sued 
Barber for costs, before Mr. Bircham became a partner; and Mr. Bircham honourably paid us the 
amount, finding Barber in difficulties.”* A law fitm that is unable to pay its professional colleagues to 
the extent that they sue for their money is not in the best of financial shape. 


He had liabilities: including the rent on his home in Nelson Square and the annual office 
expenses estimated by Peckham at £1,400,” of which his share was presumably £700 (£94,000 in 2021 
values). His paper profit was clear of this, but with his concern not to send clients unsought bills it is 
not surprising that ready cash was often short. Professionals who are short of money, whether 
generally or as cash-flow, are vulnerable to clients who provide lucrative work. 


Joshua Fletcher 


Joshua was born into a large farming family at Five Houses Farm in Deeping St James,” 
Lincolnshire. He was baptised on 18 September 1793 in the church where his parents, John and Mary 
(née Stokes) were married, as were his brothers and sisters, Mary (1787), the twins John and 
Katherine” (1789) and Sarah (1795). His father died in 1795 and his mother married another farmer, 
James Newton. His elder brother, John, also farmed. But something about Joshua must have struck 


those looking after him — he was never to work on the land as an adult. 


His sister Mary married Joseph Cuckson, whose name will come up again later. Joseph 
arranged for Joshua to be apprenticed to one Clapham, a surgeon in Thorney, a village about 10 miles 
away. On the route was another village, Crowland: when qualified, Joshua set up his own practice 
there. In 1821 he married Jane Lawrence, the daughter of the landlord of The Bu// inn at Market 
Deeping. Her brother, William Lawrence, was later to help Joshua in his activities with unclaimed 
stock. 


Joshua’s sister Katherine married Ambrose Briggs in 1811 in nearby Carlby, and they had a 
son, William, baptised there in 1812. He too would be enlisted by his uncle Joshua some years later.” 


Joshua was upwardly mobile, in a determined way. He and Jane were married in London (at 
St Clement Danes in Westminster on 9 February 1821) and their daughter Mary Ann was born there 
on 23 January 1822. He and Jane changed houses, always, it seems, to one better, starting with Leman 
Street in Goodmans Fields (for them a rare foray to live north of the river) and then to his chemist 
and druggist shop at 16 London Road, Elephant & Castle, now a 24 hour ‘local supermarket’. In 1834 
or 1835 they moved to Millbank Cottage, West Square, Southwark. They were at Southampton Place 
in Camberwell in 1840. In the 1841 Census, they are there with Mary Ann who was now 18 (according 
to whoever completed the census form), son John (3) and little Jane (1). One servant was there that 
night, Mary Richards, who was 17. His wife Jane sadly died of liver disease on 6 November 1841. 


A few months earlier, on 6 July 1841, Joshua’s name had appeared in The Times as director of 
a business which had issued a prospectus seeking investors: London Investment, Loan and Discount 
Company. The company solicitor was William, and his office also provided its address at 28 New 
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Bridge Street.” Such work for companies can be lucrative and long-lasting if the business prospers. 
There was clearly a determined effort to raise funds because the advertisement was also published in 
the Yorkshire Gazette of 17 July 1841, headed with part of the name in bold and capitals: LONDON 
INVESTMENT. A list of agents was provided from whom the prospectus could be obtained: in 
York, Barnard Castle, Birmingham, Durham, Hull, Liverpool, Prescot, Sheffield and Sunderland. 
Similarly, it was carried in the Taunton Courier of 28 July, with agents in Taunton, Bath, Bristol, Chard, 
Gloucester, Honiton, Shepton Mallett and Trowbridge. The version in The Sun on 20 July 1841 listed 
all agents including those already identified. The whole of England and Wales was covered, from 
Penzance to Harwich, Newport in Monmouthshire to Bangor, Southampton to Darlington. The first- 
named director, John Piper Barnard, was a sutveyor,”’ who was appointed in 1844 as a Commissionet 
for Land Tax.” In the same year he seems to have been defrauded of £4,000 by a solicitor, William 
Bromley, who stole money from clients who had entrusted him to invest it.” (The Commissioner 
hearing the case said, as echoed in defaults over the years, that ‘he could trace throughout the whole 
of the business a want of ordinary caution of the persons lending the money, or seeking to invest in 
securities...) Barnard died in February 1846, aged 56, after a long and painful illness.” What 
happened to the London Investment, Loan and Discount Company is not known. 


In late 1842 a young woman from Gloucestershire, Sarah Playne Washbourn, took a trip to 
London. She was engaged to be married, her fiancé being Charles Frederick Chubb, articled clerk to 
a solicitor. He was from a good family already working in the law. While travelling on a horse-drawn 
omnibus she fatefully met and fell for a tall, imposing, and wealthy fifty-year old: Joshua. Her 
engagement was a casualty of this chance meeting and she married Joshua on 6 December 1842, 
becoming stepmother to Mary Ann, John and Jane.” In 1843 they moved to a house built for them at 
11 Brunswick Terrace in South London,” which appeats now to be Grosvenor Terrace.” 


On 8 May 1844 Sarah gave birth to their daughter, Margaret Susan, who was baptised in 
Minchinhampton, Gloucestershire on 2 June, along with her half-sister, Joshua’s daughter Jane. Even 
if the marriage was impulsive, she would show great loyalty to her husband.” 


Joshua was a serious criminal. He had been engaged in frauds for at least 15 years.’ Around 
1830 he had recruited Georgiana Richards to sign a bond.*' He later enlisted her mother Susannah, 
her sister Lydia and Lydia’s husband William Sanders in his scams. Georgiana later described a legal 
case in which she sued for breach of promise: 


I remained on terms of friendship with [sic] Fletchers, for some time; I cannot speak of dates with any 
certainty, but I know it continued up to the first Christmas following the trial Mr. Fletcher induced me 
to enter against Mr. Taylor, for breach of promise of marriage. 


Joshua ‘induced’ her to bring the claim? The facts are peculiar. The hearing was reported in 
1834 although a word of caution is necessary about the truthfulness or not of a key witness: Joshua. 
Georgiana’s intended was the Reverend Robert Taylor (1784-1844), styled by the famous orator Henry 
Hunt (of Peterloo fame) as The Devil’s Chaplain. 
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Taylor originally trained as a surgeon (the route to roguedom?). He became a member of the 
Royal College of Surgeons in 1807 but left shortly afterwards to study for the Church. He was 
ordinated in 1813 but must have had a wandering and curious mind, because, after reading 
Gibbon, Paine, and Voltaire, he became sceptical of established religious thought and in early 1818 he 
declared that he had converted to deism. Deism ‘In general... refers to what can be called natural 
religion, the acceptance of a certain body of religious knowledge that is inborn in every person or that 
can be acquired by the use of reason and the rejection of religious knowledge when it is acquired 
through either revelation or the teaching of any church.” 
Church — but this only led to a running battle with the clerical hierarchy. He travelled to the Isle of 


He pretended to recant — to get a job in the 


Man and Ireland for work — only to be dismissed when his background was discovered. He left Dublin 
after one of his lectures led to a riot. Back in London, he became a popular speaker and preacher (of 
his doctrines) to the extent that he was able to buy Salter’s Hall Chapel on Cannon Street in the City 
with subscriptions from the public. He began speaking there in January 1827, but he was soon arrested 
for blasphemy and sued for a debt (a method of keeping him in prison). He gained release from the 
debt by becoming bankrupt and in October that year he was convicted and sentenced to a yeat’s 


imprisonment. 


He had become friendly with a radical publisher, Richard Carlile, who printed works that 
Taylor wrote in prison. They were a provocative pair and within three months of his release in 
February 1829 they: 


set out on an ‘infidel mission’ to the midlands and north, challenging ministers to debate. They began 
their campaign in Cambridge, where Taylor fastened the challenge to the door of the divinity schools. 
No debate was forthcoming, and the two men moved on through Nottingham to Yorkshire, 
Lancashire, and Cheshire before returning to London.“ 


Joshua came to see Taylor speak at the Rotunda on Blackfriars Road (at the southern end of 
the bridge). There he met Georgiana. She was managing the coffee shop and so it is not clear whether 
she too watched the speech or stayed at her counter. Taylor was a performer, and his sermons were 
said to be interspersed with 'coarse remarks’ and 'excremental jokes' mocking the rites of the Anglican 
church, including reportedly drinking gin and water and saying it was ‘as good as the blood of Jesus 
Christ’. Henry Hunt’s labelled him after he preached two sermons on the devil: the Rotunda became 
the ‘Devil's Pulpit’. In the tradition of those thumbing their nose at authority, he used that as the title 
of a serialized publication of his sermons starting in 1831. By the next year it was published as a book 
in the United States.” It remains in print. 


In July 1831 he was found guilty of preaching blasphemy again and sent to prison for two 
years. He was much less visible on his release and quickly married a well-off older woman, the aptly 
named Mrs Robinson. 


In Georgiana’s case for breach of promise, witnesses reported that Taylor told her in May 
1831 that he would make her his wife.’ By this time she was running the Rotunda coffee shop and 
indeed living there. She was said to be ‘a person of some personal attractions, and of considerable 
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talent.” She visited Taylor in gaol ‘almost every day’ and he repeated his love for her. His defence was 
that his words should not have been taken as a promise of marriage because his doctrines: 


were as abominable and dangerous as ever were delivered to the ears of man, and it was on the very 
theatre of these proceedings — on the spot dedicated to these unholy and wicked purposes — that the 
acquaintance began and the promises were made. Could such promises be really considered by the 
patties as seriously meaning marriage, when all the doctrines preached there were adverse to the 
sacrament of marriage? [Taylor] supposed it a mere useless, vague ceremony; [Georgiana] was well 
awate of his sentiments, and must have known that the performance of his promise would have been 
in him a mere act of history and profanation. 


This might perhaps have gained some purchase if Taylor had not married his elderly love in 
1833... The judge’s summing up to the jury concluded with the simple statement: “The Defendant 
had since been married according to law.’ 


Georgiana won and was awarded damages of £250. The newly-weds escaped to France and 
Taylor reverted to his occupation as a surgeon, working in Tours. He died in 1844. 


Joshua gave evidence for Georgiana. He had seen Taylor speak about once a month or possibly 
somewhat oftener; and he had visited him in prison both alone and with Georgiana. He confirmed 
that Taylor had promised to marry her; that Georgiana was hysterical when the promise was broken; 
and that he knew Mrs Robinson, whose age he estimated as about sixty. He suggested that Taylor was 
‘between 40 and 50 years old’: in fact, he would be fifty in 1834 and so the age difference was not 
particularly large (and it is said that the marriage was a happy one). It is not known whether Joshua 
knew Taylor’s real age, but he could have been trying to exaggerate the gap. His motivation for 
inducing Georgiana to bring the case against a man unlikely to have any (official) assets seems to have 


been, as he said in his evidence, in an unclear context: 
There is Mrs Robinson. She can well afford to make me a present, for she has £400 or £500 a year. 


Joshua had an eye on the possibility that the new Mrs Taylor would help out her husband; or 
he was acting vindictively for some reason; or, to be fair, perhaps Georgiana did feel very wronged 
despite later saying that Joshua had put her up to it. 


Georgiana was attractive and Joshua fell under her spell. She wrote that in about February 
1842, some three months after Joshua’s first wife had died, he ‘intimated a partiality he felt for me, 
and had for many years.’ Nothing seems to have come of this initially, but in around December that 
year, when he found that a young gentleman was ‘paying me addresses,’ Joshua spoke to her ‘on the 
subject.’ He met the young man when he came to visit her: 


Soon after this he met the gentleman he was fearful I liked at my house, and the following day wrote 
me a strong letter on the subject (I having told Fletcher previously that the gentleman was only a friend, 
and that I was anxious to retain his friendship, as we had known each other for many years, and he had 
been a favorite of my mother’s), in which letter he said it was useless for me to say the gentleman in 


question, whom he saw at my house, was only a friend, for it was well known that when a young 
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gentleman frequently visits a young lady, it must be for some purpose either honorable or dishonorable. 
If the first, why did I deny it? If the second, the sooner such visits were discontinued the better. 


It seems that Joshua proposed marriage. Georgiana was ‘indignant’ about the letter he had sent 
to her, but her brother-in-law, William Sanders, was angry with her for refusing to accept. He went to 
see Joshua and told him it was ‘injudicious of him to propose to me at a time when I was grievously 
afflicted by the loss of my mother, and he so recently having lost his wife.’ But both men remained 


angry, and: 


therefore they were not communicative with me as to what they were doing. Fletcher again urged his 
suit, and I repulsed him: upon which he said he must know, once for all, whether I would receive him 
as my future husband or not. On my determined refusal of him, he said he would never again be on 
terms of friendship with me, nor give me his advice as he had hitherto done. From that time up to 
January, 1843, I neither saw nor heard anything of him, only that he was married, and had visited Mr. 
and Mrs. Saunders at Bristol. I was married to Mr. Dorey in the month of February following, and 
lived at 45, Oxford-street.” 


Georgiana’s determined refusals are admirable. The overbearing behaviour of Joshua is a 
microcosm of how he manipulated her and her wider family, sweetening the dominance with generous 
payments. Georgiana next saw him in about March 1843, when he came to her house to see Lydia, 
who was then visiting from Bristol. Lydia was to copy a Will written in Joshua’s handwriting — Joshua 
working hard to cover his tracks — but she was having difficulty. Georgiana was dragged back into the 
crimes by doing the copying for her sister; and then she took lodgings for ‘Emma Slack’ in Francis 
Street. 


In 1844, The Times still strongly associated Joshua and the Richards family with Taylor and 
Carlile, referring to Georgiana and Lydia’s mother, Susannah Richards, and to Lydia’s husband William 
Sanders as ‘infidels’; and noting that Joshua ‘was also of infidel principles’.’' Informers reported that 
Taylor ‘flaunted his torrid sexual affair with Georgiana Richards, a stay and corset-maker whose coffee 
shop in the Rotunda was suspected by some Radicals as doubling as a brothel.’ The informer (or one 
of them) attended and reported back to the government on events at the Rotunda. Christina Parolin 


explains: 


Abel Hall reported to the Home Office the concern of some of his Rotunda associates that the 
coffee shop and sleeping apartments were being used for illicit purposes after Carlile engaged the 
services of Miss Georgiana Richards and her ‘maid-servant’, Margaret Beauchamp, to operate the 
coffee shop. Hall reported the ‘very loose appearance’ of the two women, suggesting that their 
involvement at the Rotunda extended beyond the supply of refreshments. Hall reported that, where 
once the NUWC radicals would retire to the coffee shop after lectures for refreshments, this was no 
longer the case with the new coffee-shop proprietors. ‘The opinion formed of them’, he wrote after 
observing that they had hung red curtains over the glass doors and windows, was that ‘they either 
do or intend to keep it as a Brothel’.”3 


The ‘evidence’ for this serious slur comprised: the women’s appearance; members of the 
National Union of the Working Classes had stopped taking refreshment in Georgiana’s shop; that 
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she was running a coffee shop at all; and the colour of her curtains. Parolin points out that 
associating ‘female coffee-shop proprietors with prostitution was not altogether new in early 
nineteenth-century London.’ No other whiff of any such activity by Georgiana has ever arisen and 
the report is very likely to have been malicious or simply prejudiced. 
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Chapter 3 — William and Joshua Together 


My solicitor, Mr Barber is a very shrewd, clever man. 
Joshua Fletcher, of William’ 


An innocent man, remarkable for a nice sense of honour; of the most scrupulous integrity; 
who had steered his way through this and all other transactions at once delicately in point of 
honour, and most cautiously and prudently in point of conduct; who had been the victim of 

an unusually artful man, and only been deceived by contrivances against which unusual 
caution was insufficient to protect him. 


Charles Wilkins, barrister, of William? 
Mephistopheles can be a good client. 


Joshua first instructed William in 1839, testing him. Another client thought she had a claim 
for money and Joshua was prepared to bankroll her. He asked William to advise him: 


Pletcher called at my office, inquiring into the validity of a claim which a client of mine had preferred 
to a portion of the Angel Estates, and who had applied to him to advance the necessary funds. I told 
him I considered the case hopeless, and dissuaded him from the loan which he had contemplated.? 


Joshua was prepared to pay the legal fees for court cases brought by others. He must have 
funded Georgiana’s breach of promise case against Robert Taylor because she could not have afforded 
to do so: and James Phillips, who acted for her, seems to have been Joshua’s solicitor before he started 
to use William. But there is a twist. It was illegal at the time, in fact a criminal offence, to finance 
someone else’s legal claim. Perhaps doing so by way of loan was seen as less serious. One concern was 
to prevent people ‘investing’ in legal claims for a share of the proceeds. William’s description of his 
first contact with Joshua refers only to a loan, but he was rather more frank in April 1844 when he 
added some extra information (not included in his later publications): 


He [Joshua] formed my acquaintance in 1839. I had then been in practice for only a year or two, and 
some papers connected with claims to the Angell estates were submitted to my consideration. I 
examined the title of my client, and was of opinion that there was no probable chance of her success. 
She, however, was not very well pleased with so unfavourable an opinion, and she sought out a person 
of capital to support her claims. She met with Fletcher, who called upon me. I had never seen him 
before, and he then made inquiries about the case. I told him my opinion was that the claimant had no 
chance whatsoever. He seemed surprised, and disappointed that he had not an opportunity for the 
profitable investment of his capital; but he thanked me for my candour, and left me.* 


Joshua also boasted of having forced the Bank to pay up by bringing legal proceedings against 
it His brother-in-law, Joseph Cuckson, reported him saying that ‘he advanced £350 to a woman to 
proceed against the Bank, because she had not property to go to law with; he advanced the money to 


get it, and she got it.” 
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‘Investing’ in litigation in this way risked prosecution for the criminal offences of maintenance 
ot champerty which banned, respectively: intermeddling in someone else’s case by providing money for 
them; and doing so while taking a share of any proceeds of a successful claim.’ Joshua could rationalise 
his behaviour by telling himself that, if challenged, he would argue that it fell within one of the 
exceptions: ‘A man may, however, maintain the suit of his near kinsman, servant, or poor neighbour, 
out of charity and compassion. ..”* However, the need for a charitable motivation excluded investment 
with a view to profit. A legal textbook of the time explained the rationale for this law (which was only 
abolished as a criminal offence in 1967): 


These pests of civil society, that are perpetually endeavouring to disturb the repose of their neighbours, 
and officiously interfering in other men's quarrels, even at the hazard of their own fortunes, were 


severely animadverted upon by the Roman law...? 


In advising Joshua on such an arrangement, we may suspect that William was prepared to cut 
210 


corners for whom he later described as a ‘very good client’ (although he sought to downplay that in 
due course). Joshua, the retired surgeon, had a substantial property portfolio, which could provide a 
solicitor with a good source of legal fees for dealing with conveyancing, recalcitrant tenants and so on. 
Robert Peckham worked for William: he said that ‘I was on very intimate terms with Mr. Barber, 
during the whole time I was his clerk—he treated me more as a son than a clerk.’ They would spend 
up to three evenings a week at William’s home in Nelson Square. William would later say that his bills 
to Joshua were not a major contributor to the firm’s fee income.'’ Peckham described the work for 


done for Fletcher: 


Mr. Barber transacted very considerable business for Mr. Fletcher. It was not so extensive, but it was 
rather heavy business. Actions for demurrage and freight, mortgages, rent-charges, and various things. 
It was what we call the superior business of a client.'? 


Peckham denied that there was any ‘familiarity’ between his employer and Fletcher. He 
believed that ‘there was a greater coldness towards Mr. Fletcher than any other client, and, 
interestingly, that ‘Mr. Fletcher was rather repulsive in his manner’: although the adjective was more 
literal at the time, meaning that Joshua tended to repel familiarity and not invite friendship.'* Why did 
Joshua choose William? He told Edmund Keene, a proctor’s clerk, that ‘his solicitor, Mr. Barber [is] a 
very shrewd, clever man.’ Joshua needed a lawyer who was prepared to operate at the edge of propriety 
(or wotse); probably a younger man who was trying to make his way in the profession (perhaps under 
financial pressure) and who had not (yet) been identified by other professionals or the Court as 
untrustworthy. This last requirement was necessary: to maximise the credibility that would be gained 


by having a solicitor acting in the cases."” 
He had used other solicitors in his schemes, William himself writing that: 


Pletcher and an accomplice, falsely personating the representative of one Mary Hunt, had obtained 
£4,250. In this fraud Fletcher was assisted by a solicitor of many years’ professional experience, whose 
integrity has never been called in question...!6 


31 


One Man’s Justice 


William argued that he had been deceived by Joshua and that he was in good company. 
Previous victims included the Bank of England and other solicitors. 


the following case will show the audacity and profound subtlety of Fletcher, as well as the liability of 
the most skilful and experienced professional men to be occasionally deceived. 


Pletcher having (as he afterwards did with myself) established a confidence in the mind of Mr. — (I 
suppress the name from motives that will be appreciated), a professional man of twenty years' 
experience, by making him his ordinary attorney in business of the most respectable description, 
proceeded to introduce a young lady as Miss Mary Hunt, the claimant to £4,250 stock and dividends 
unrecetved. The solicitors of the Bank of England disputed her right, and FLETCHER 
IMMEDIATELY FILED A BILL IN CHANCERY TO ENFORCE PAYMENT! The bill was 
supported by a body of affidavits, there being five deponents, of which Fletcher was the chief. 


The whole thing was a fabrication! The whole gang were perjurers! But the legal advisers of the Bank, 
even though their suspicions appear to have been actually awakened, were ultimately satisfied, and the 
money was paid. Mr. —, though he must have had repeated interviews with, and examinations of this 
band of impostors, men and women, had no suspicion. The solicitors for the Bank, men whose lives 
are chiefly spent in the detection and prosecution of fraudulent characters, and whose minds must, 
therefore, necessarily be in a constant attitude of suspicion, critically examined the depositions; but 
they detected no flaw.!” 


Although William redacted the name of the solicitor, in an earlier submission he had named 
him as ‘Mr. Phillips’.'* This is presumably the same James Phillips who conducted Georgiana’s breach 


of promise action against Robert Taylor.”” 


William was short of ready cash and so borrowed money from Joshua. Further details are 
given below, but, first, a corrective is needed. Patrick Polden attempts to play down the significance 


of these loans: 


though Fletcher did lend Barber money (attorneys had to lay out money in advance on court fees, 
witness expenses and counsel’s fees and an expanding practice would often need to borrow), his terms 
were not generous. However, it was probably convenient for Barber that the loans could be set off 
against his bills and nothing suggests that they exerted any influence on events.”° 


Polden has added the gloss about why attorneys needed to borrow. His reference to William 
setting off the loans against bills, is a nod to William’s later argument that although a loan from Joshua 
was still unpaid when he was apprehended in December 1843, on a set-off basis, Joshua ‘probably’ 
owed him money: ‘upon a proper adjustment of accounts the balance would probably have been in 
my favour.’”' But there is no evidence that William or Joshua understood these loans to be anything 
other than repayable on their due date.” William (see below) asked for extra time to clear one loan 


and did not suggest that he could set it off against fees due from Joshua. 


Polden’s conclusion that ‘nothing’ suggests the loans exerted any influence on what happened 
can be at least partly answered. William himself reported that ‘Fletcher has, I am told, endeavoured to 


make it appear that I was under obligations to him for having sometimes lent me money...’ And if it 
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had been possible to cross-examine William, it may well have been put to him that the evidence of 
influence was simply that he acted and continued to act in the unclaimed stock schemes despite 
increasingly suspicious factors. William was indeed under obligations: to repay the money. Polden 
presumably means something wider - to turn a blind eye to the dubious nature of Joshua’s activities. 
How he can say that ‘nothing’ influenced William is obscure: William wanted to keep Joshua as a 
lucrative client and financer of his firm and even his own lawyers eventually conceded that some of 
what he did for his client was ‘inexplicable’ (albeit with a caveat, as we shall see). 


In his denial, William gave rather more detail than Polden takes into account. In a passage 
where he disputes Joshua’s allegation, he emphasised that Joshua required the loans to be repaid at 
high rates of interest and even insisted on the security of a life insurance policy: 


(1) ‘He exacted from me interest varying from 10 to 60 per cent. for such occasional loans, 


according to circumstances. 


(2) I have sometimes got him to discount a bill which I had received for costs, and for which 
he charged me 60 per cent... i.e. at that rate per annum for a few days, to meet sudden 


emergencies. 


(3) A few months after Stewart's business was settled, I with great difficulty prevailed upon 
him to advance me £200; but before he would consent, he put me to the expense of 
insuring my life as a collateral security, which I accordingly did, for his benefit, in the Sun 
Insurance Office, besides which he made me pay him £15 per cent.: 


(4) this I continued to do until Bircham purchased a share of my business in December, 1841. 
Shortly after this I gave Fletcher a check for £50, with notice that I should pay off the 
remaining £150, unless he would allow it to remain at 10 per cent., and dispense with my 
keeping up the life insurance. After a good deal of hesitation, and finding that I was in 
earnest, and doubtless well knowing he could not have made more or so much of his 


money, he assented to my proposal.’ 


(5) In May 1842, Joshua wrote to him: ‘I am not in a position to lend at present’ and implied 
that this might change if William could conclude some of his work: ‘perhaps it might 
answer your purpose as well as mine to cause these matters [mentioned earlier in the letter] 
to be settled.” 


(6) William wrote that [in December 1843,]... I was still indebted to him in that sum.” 


William was borrowing from Joshua at an early stage in their relationship. A rather vexed 
Joshua wrote to him on 29 July 1841 refusing to lend him £200.” This is another loan of the same 
amount and not that which William obtained shortly after Stewart (one of the frauds) was completed 
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in October 1840. The 1840 loan was gained with ‘great difficulty’ and only with the life insurance in 
support. In the same letter of 1841, Joshua complained about an unpaid Bill of Exchange, apparently 
signed by a Mr Knight (no doubt the solicitor at Tokenhouse Yard). Exactly what had happened is 
obscure but it is probable that Mr Knight had guaranteed a debt William owed to Joshua and was then 
prevaricating about paying up: 


I received your letter this evening and also one from Mr Knight respecting the Bill of Exchange [sic] 
his statement is, that there is an account between you which he told me before but he does not deny 
that the Bill was an Accommodation Bill nor does he deny that he does not mean to pay it. Iam sorry 
to think that I have been innocently brought into this matter: that he does not mean to pay it all am 


quite certain; under [all] circumstances this ought not to have fallen upon me. I must have this Bill paid 
as there appears something on the face of it very different to my notions of right and wrong.”° 


An ‘Accommodation Bill’ is given by someone as a form of guarantee for another’s debt. This 
is ‘an accommodation’ for the debtor, because there is no fee payable to the guarantor. In 1882 it was 
defined in legislation as: 


28 Accommodation bill or party. 


An accommodation party to a bill is a person who has signed a bill as drawer, acceptor, or indorser, 
without receiving value therefor, and for the purpose of lending his name to some other person.?’ 


That it was William who owed the primary debt is suggested by Joshua’s reference to Knight 
saying ‘that there is an account between you’. If we assume that William owed Joshua £100 on a 
previous loan and that Knight had given an accommodation bill to guarantee it, this reference suggests 
that Knight had been reluctant to pay Joshua the £100 when the bill became due — because William 
also owed him money, say £200. As Joshua implicitly points out, the ‘account’ between William and 
Knight is no defence to the latter’s obligation to pay him on the accommodation bill. There is a sense 
of threat in Joshua’s underlining of ‘all circumstances’ and in his warning that something is going on 
which offends his instincts of right and wrong. Were the ‘circumstances’ that he and William were 
engaged in the Will forgeries frauds - and what might he be threatening to do about ‘right and wrong’? 


William faced funding ‘emergencies’. He had to pay Joshua interest at 60 percent. There were 
a number of loans, all, as William himself asserts, at ‘high interest’. In late 1840 when Stewart was 
concluded, he borrowed £200 (equivalent to just over £20,000 in 2019) at 15 per cent. We will see 
later that William failed to pay the legacy duty required in that case despite having been given the 
money to do so. Presumably he had not taken the option of having a separate account for client 
money.” He paid back £50 around December 1841 but still owed £150 three years later, paying an 
agreed lower interest rate of 10 percent. This was at a time when William himself tells us that Joshua 


had at the bank ‘a sum certainly exceeding £1,000, for which he was only receiving 2 per cent’. 


He also admitted that he borrowed another £100 from ‘a gentleman [who] has lately come 
forward to attest’ to that fact. This loan was also at a high rate of interest. It was made shortly after 
Slack was concluded, namely about April 1843.” So, in 1843 he owed at least £250 to two creditors at 
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high interest. Late in the day, in 1854, he mentioned that an agent, ‘Stidolph had upon two occasions 


accepted bills for my accommodation, which I had honourably met when due.”” 


A loan based on a Note from William fell due in December 1842 and Joshua agreed to extend 


repayment by a month at William’s request: 


I should be most happy to allow your note of hand to stand over for the time you mention but having 
all my spare Cash now fully employed for some time to come I am under the necessity of requesting 
the favour of you to allow me to receive the Cash on or before the 14» of Jany. 1843 being one month 


after the note being due.*! 


It seems likely that in January 1843, Joshua agreed to extend the time for another 11 months 
because on 22 November 1843 he asked for repayment of a loan ‘which I find becomes due on or 


about the 11" of December next (one year longer than the time for which it was drawn).”” 


When William was detained, he had only £30 in his bank account (which was with the Bank 
of England).” He later claimed that there were substantial outstanding bills due to be paid by clients 
and which he was unable to recover. However, it was said in 1844 that he ‘is represented as always 
being in [financial] difficulties.”** Although a clerk from the Bank was reported in the same year as 
saying that, “Generally speaking, his account was low’, it appears from an official transcript that what 
he actually said was, ‘his account was not always low generally speaking. I cannot tell, the largest 
amount be had, without looking through the whole of his account. ... Mr. Barber did not bank with 
us in Oct., 1840.’ William’s own representative would claim in April 1844, as part of an argument 
that William had not profited from the frauds, that if his bank account were checked, that ‘would 
demonstrate Barbet’s POVERTY.”” 


According to William, Joshua brought nine unclaimed stock cases to him, the first in 1840. 
These, however, seem to be those where money was recovered. We see Joshua responding to William’s 
query about the status of another investigation into stock held by George Barrett (deceased) and the 
matter concluding without result: 


I received your letter respecting the application relating to Geo. Barrett Dec’d — in which you thought 
that it would be [right] to learn whether the Stock in that case had been claimed. I now write to say 


that I have since done so and find that the stock was transferred to William Street the surviving son in 
September last.*’ 


We shall return to the nine cases below but for now a look at William’s behaviout in situations 


not involving Joshua may be instructive. 
William’s character 


All solicitors and attorneys were required to take an oath before being admitted. Warren quotes 
it as: 


I do swear that I will truly and honestly demean myself in the practice of an Attorney and Solicitor, 
according to the best of my knowledge and ability. So help me God." 
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Oath of Attorneys and Solicitors 
This was required by the Attorneys and Solicitors Act of 1728.* 


We have seen that William qualified in 1836 and by 1837 he was practising from his home in south 
London. 


In 1839, he acted in a case known as Guest v Reynolds and he swore an affidavit that was not 
true. He had instructed a Mr Stidolph of Tunbridge Wells, acting as his agent, to pay money to 
witnesses and he swore to the Court that they had been paid. They had not. Nor had Stidolph told 
him that payment had been made. William had not sent the money to him. He had no ‘sufficient 
reason’ to assume that his agent had paid. A Court in the 1850s was unimpressed with this behaviour; 
although the problem was noticed at the time and a Master Bunce (a type of judge) of the High Court 
had investigated it. He concluded that the affidavit was sworn in good faith and was based on an 
assumption that the money had been paid.” It is not unusual for lawyers to be given the benefit of 
the doubt when concerns about integrity first arise, but things can look very different in the light of 
later behaviour. 


Judges were concerned that too much evidence from lawyers turned out to be incorrect. They 
acknowledged that such affidavits might be ‘too often made’ - but there is no doubt that, on proof of 
intent or knowledge of falsity, those who swore them were at serious risk of a charge of perjury. 


In about 1848, at the Hall of the Incorporated Law Society (the Law Society), a barrister by 
the name of Samuel Warren gave lectures on the duties of solicitors. The Council of the Law Society 
resolved in June 1848 to thank him, and also gave him further encouragement: 


And being of opinion, that the Lectures ate well calculated to maintain the station and character of the 
profession, and especially to stimulate and benefit its younger members, by aiding and directing their 
study of the Law, and promoting honourable practice, 


The Council trust that Mr. Warren will extend the benefit of the Lectures, by an early publication of 
them... 


Warren’s book came out that year (and was often republished, including in Scotland and the 
United States), entitled The Moral, Social, and Professional Duties of Attorneys and Solicitors. He was very 
insistent about the importance of sworn evidence, including affidavits. In a page headed ‘Solemnity of 
Oaths’ he wrote: 


You are often, perhaps too often, called to speak on oath, to make affidavits, and sometimes, moreover, 
touching matters in which your own conduct is challenged— when you have to deny, or may wish to 
explain away, some slip, or obviate its consequences. Oh! my friends, in these moments of natural 
eagerness, take care! Pause, before your lips touch the sacred volume, which brings your soul into 
contact with the awful Eternal, and reflect WHAT ITS, that you are about to do. I do not even suggest 
so frightful a possibility, as that you could, under any circumstances, designedly say what is untrue; but 
beware of swearing positively, to what you do not clearly and positively know. Search your soul upon 
the matter, and let these considerations be present to your mind, when you are preparing others to be 
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sworn. This, however, is a momentous topic, on which I shall speak more pointedly, and at length, in 
my last lecture. 


He did indeed return to the subject, initially expressing concern about how often affidavits 
were then required but re-emphasising the seriousness of the subject. The page this time was headed 
‘A Solemn Caution’: 


So long, however, as the law unhappily requires this to be done, it surely becomes you, who are 
principally concerned in these matters, either as deponents yourselves, or in causing your clerks, clients, 
and others to become deponents, to be most scrupulously conscientious ; that if you must be thus 
incessantly rushing into the dread presence of the Almighty, in obedience to the laws of your country, 
you may at least have the consolation of reflecting that you have never done so rashly, or hastily, or 
falsely, or been in any way accessory to others incurring such fearful guilt! 


Although these lectures and the book did not appear until after William’s detention the 
importance of true oaths was not in any way new. The Law Society implied as much in the resolution 
quoted above. Its endorsement of Warren’s advice was a little defensive, to forestall any suggestion 
that experienced solicitors needed any such instruction (and from a mere barrister!). The wording 
‘maintain the station and character of the profession, and especially to stimulate and benefit its younger 
members’ is, like most formal resolutions, carefully chosen: maintain the character of the profession 
(rather than improve it); and those who would benefit the most are the youngsters. 


Solicitors and attorneys were required to act honestly, as their oath makes clear, and the 
textbooks of the time acknowledge that they ‘should act with wgrity, and conduct the affairs entrusted 
to [them] with care and diligence.” In the case of Egremont v Barker as summarised by Maugham: 


The Lord Chief Justice Abbott thought it a matter of paramount importance that the public, and 
attornies themselves, should know that they (the attornies) were bound to act bona fide and with 
integrity, towards all parties with whom they were concerned — with other parties as well as their own 
clients. 


Patrick Polden accepts that William’s conduct was ‘reprehensible’ but downplays it, by writing: 
‘Nevertheless ... it had been a widespread practice’; and of course referring to the Master’s acceptance 
that William had made a bona fide assumption. What William’s conduct does show is that he was not 
scrupulous and that he was prepared to cut corners. Master Bunce was no doubt justified in giving 
him the benefit of the doubt, but William’s later behaviour puts the incident in a different light. 


Samuel Warren’s strictures applied not only to affidavits sworn by solicitors but also to their 
role in preparing them for others to swear: as we shall see, William was involved in preparing affidavits 
in the Wills Forgeries cases.” 


Another allegation against William involved Mr Stidolph again. William was the agent for the 
Union Insurance Office. In 1836, he arranged life insurance for Stidolph with them. William was to 
pay the premiums and then bill them Stidolph. Over a few years, he did indeed bill him. But, apart 
from the very first, he had not paid any premiums over to UIO, with the obvious consequence that 
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the policy lapsed. As we will see in Chapter 31, this was characterised against William as a fraud on 
Stidolph. He also gave Stidolph a receipt: 


London 26% May, 1840 
Received of Mr. E. Stidolph 2/ 18s. 5d. Premium and Duty on his Life Insurance for 100/ 
W.H. BARBER 
Agent to Union Insurance Company. 


The problem with this was that William had ceased to be Union’s agent in 1837.4 As if that 
were not enough, despite giving him the receipt, William denied that Stidolph had paid him the £2 18 
shillings and fivepence mentioned. Why then give him a receipt? Does that not make it a deceptive 
document? William’s answer apparently was that it ‘was given upon a promise of Stidolph’s to remit 
the money, which he failed to do, and that it was intended to answer some purpose of Stidolph’s’.”” 
He did not explain what that purpose was, but he had given Stidolph a false document for him to give 
or show to someone. Perhaps that someone had lent him money on the security of the life policy and 
wanted to see evidence that premiums were being paid? William cutting corners again, to say the least. 


William did not account to the insurers for premiums received after 1837 although it is unclear 
whether he collected any or, if he did, how much they added up to. 


William disputed much of this, as we shall see in Chapter 31, although, after considering his 
arguments, a Court commented that: 


The accounts and dealings between Mr. Barber and him [Stidolph] seem, by the affidavits on both 
sides, to have been very complicated, and not always of a very creditable nature as respects either 
party... Undoubtedly, Mr. Barber does not satisfactorily account for his conduct respecting the 
premiums of insurance. ..”48 


There is another general feature of William’s behaviour to consider, albeit one that was very 
much part of the frauds. 


Subterfuge and deception were deployed in identifying beneficiaries or excluding potential 
owners. Joshua did not want them to realise that the Bank held their stock and arrears of dividends — 
unless they paid him for the information. William willingly and insistently went along with this. He 
seems to have been aware that Joshua posed as ‘George Jones’ in Sewart, discussed in Chapter 4, 
although inevitably he denied it. Surprisingly, he freely admitted that Joshua’s schemes could only 
succeed by an element of deception. A Court later commented on one incident, in Robins, when 
William negotiated a commission but hid Joshua’s identity in the contract that was drawn up: by using 
the name Turrell rather than Fletcher. Henry Stein Turrell, later an eminent educator,” was a friend 
of William’s from Brighton and had no idea that his name was being used in this way. A Court later 
described this behaviour as ‘false and underhanded’ although not ‘strictly fraudulent’ itself; and 


concluded that neither William nor Joshua ‘were dealing openly and candidly...’ 
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That Court, and other people who took an interest in William’s case were unaware that Robins 
was far from being an isolated case. In his first written explanation, in May 1844, which was never 
published, he revealed that: 


In several instances he employed me to negotiate terms with the owners of the stock and dividends he 
had traced and to prepare agreements in which the name of a third party was inserted for Fletcher.>! 


He gave names for (only) two transactions: those of ‘George Robins formerly of Regent Street 
and David Smith of Limehouse.’” In his later, published accounts he did not mention the use of a 
false name in any case other than Robins. And he eventually tried to sidestep the problem by inventing 


a supposed legal basis: 


An agreement was prepared, in which I inserted the name of a friend of mine as a trustee for Fletcher 


(who desired not to appear in it). 


This conduct was a long way from the standard described in Egremont v Barker. William did not 
act with integrity towards everyone he dealt with. Nor was his behaviour honest. On a cursory glance, 
the use of “Turrell’ may seem a minor transgression, to protect his client. But the reality is that William 
did not simply avoid naming Joshua but actively misled others as to his identity; even using the name 
of a real person without his knowledge. If any dispute had arisen on the contract, the beneficiary, who 
had paid “Turrell’ for the information, would be staggered by Henry Stein Turrell’s defence: that he 
knew nothing of the contract. William’s friend Turrell could have found himself on the wrong end of 


a lawsuit which made no sense to him but had been signed by his solicitor ‘friend’ in his name. 


Even Polden accepts that these general indications of William’s character ‘suggest that Barber 
was prepared to take short cuts and sail closer to the wind than the most upright members of the 
profession,’ although he comments that ‘it is difficult to believe that action would have been taken 
against any other solicitor accused of them and them alone.’** However, he seems only to have been 
awate of (or only discussed) the one incident of use of a false name (Robins) and so did not take into 
account that it had been done ‘several’ times. Whether or not disciplinary action would have been 
taken for such repeated conduct is difficult to assess now, 180 years later, but that is less significant 
than what it discloses more broadly: that there was a pattern to William’s conduct, namely a repeated 
tendency to risk his integrity. 


The victims or potential victims in these examples were an opponent in litigation and 
counterparties in contractual transactions. Ordinary, if reasonably solvent people. 


But the Will Forgeries frauds were different. Joshua had knowingly risked the wrath of the 
mighty Bank of England - and in front of him stood William. 


' OB1, Keene. 
? From the paraphrase by Patteson J in Re Barber 15 Law Times (1850) 500-504, 503. 
3 Memorial of December 1844: BB (1853, 9th ed.) 66-67. 


39 


One Man’s Justice 


4 The Times (1844) “The Will Forgeries’ 23 April. Appendix 17. 

> Foe parte Hunt, BB (1854) Elucidation of the Judgment, 174-178. See Chapters 35 and 36. 
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One Man’s Justice 
Chapter 4 — John Stewart’s Nest-Egg 


In 1840, William Christmas’s excavations in the Bank’s records produced gold. 
£700 of stock and 14 years of dividends at £41 per year were ripe for plucking. 


The owner was John Stewart of Great Marlow. He had not claimed his dividends since 1826. 
His stockholding was in Consolidated Long Annuities (often referred to as Consols), worth about 
£94,000 in modern terms.' Christmas told Joshua what he had found, and an elaborate plan was 
launched to put forward an impostor, to be called Elizabeth Stewart, the supposed sister of John, to 
claim the stock and dividends. 


John Stewart had died in 1827. He was a respected man, a successful gardener then working 
for James Cranbourne Strode at Court Garden House in Great Marlow. A ‘Scotchman’ to those who 
knew him, he was ‘very close’ about himself; but he had talked of his brother James who had gone to 
sea, ptobably to the Indies or America, and had never returned. John Witherspoon* knew Stewart 
when they were both in their twenties and said in 1844 that ‘he was eight years older than me—I am 
seventy-four’, which means that Stewart was born around 1762. James Strode said that he understood 
him to be about 65 when he died, which confirms this approximate birth year. 


Various John Stewarts were born in Scotland around 1762. Our John probably arrived on 17 
April that year, in the parish of Manor (formerly Manner or Maynor) in Peeblesshire to James Stewart 
of Glack, a tiny hamlet not even favoured now with a sign showing its name although it appears on 
nineteenth-century maps.’ A brother James junior was also born in Glack, on 17 January 1764. The 
hamlet is close to Kirkton Manor, a village off the A72, about three miles south of Peebles and it can 
be identified on modern maps by the Glack Burn (which feeds the Manor Water, a tributary of the 
Peebles river). 


We can infer that at some point John Stewart was living in Edinburgh because he is mentioned 
in the minutes of the Kirk Sessions in the parish of Canongate (Edinburgh City’), probably in 1782. 
Very likely he was seeking a ‘certificate of transference’ to enable him to join a church in a different 


parish (a system which remains active today).* 


Stewart had a remarkable career, which also explains his modest wealth. In the late 1700s he 
lived in the parish of Crichton (about 27 miles from Glack) in the county of Edinburgh, Midlothian. 
John Hardy, still living in Crichton in 1844, remembered him clearly from fifty years before: both of 
them ‘wrought’ there as gardeners for the Patteson family.” Crichton is best known for its ruined 14th 
century castle where Mary, Queen of Scots, attended the wedding in January 1562 of Jean (aka Janet) 
Hepburn,’ sister of James Hepburn, 4" Earl of Bothwell. The bridegroom was another John Stewart, 
illegitimate son of King James V and so half-brother to Mary. Another of Mary’s illegitimate half- 
brothers,’ and her chief adviser, James Stewart, Earl of Moray, were also at the wedding. The service 
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was Protestant, an indicator of her wish to conciliate religious turmoil in the country. Maty is said to 
have had a ‘wistful love’ of weddings.* The marriage feast included venison, rabbit, partridge, plover, 


moot fowl, duck and goose.’ 


Bothwell later famously abducted Mary and held her at Dunbar Castle until she agreed to 
marry him, which she did in 1567. When she faced defeat by English forces, she surrendered on 
condition that he be allowed to escape. She was imprisoned; and miscarried Boswell’s twins. He 
escaped by sea, was pursued and fought a three hour battle off the Port of Unst, Shetland, before 
sailing across the North Sea. Captured off Norway, he was detained because of a complaint by a 
noblewoman of Denmark and Norway, Anna Throndsen. Anna was his wife by a ‘handfasting’ of 
some yeats before. He had abandoned her, but not her dowry! His captors paid close attention to 
events in Scotland and he was never released. He was eventually imprisoned in Dragsholm Castle 
where he was held in solitary confinement. His death, allegedly insane, came five years later.” Mary’s 
story and eventual execution is well known. 


Phantassie — working for George Rennie 


Our John Stewart eventually moved about twenty miles eastwards, five miles inland from the 
North Sea at Dunbar, to Phantassie Farm in what was then Haddingtonshire. This area, better known 
as East Lothian, suited an aspiring gardener because it ‘had the outstanding advantages of naturally 
fertile soils, temperate climate and more sunshine than anywhete else in Scotland’"’). At Phantassie he 
worked for George Rennie,” elder brother of John Rennie,’’ the great engineer whose work included 
the machinery for the Albion Mill in Lambeth, harbours and docks including the West India Docks 
in London, and (later replaced) bridges over the Thames: Waterloo, Southwark and New London. 
The latter opened in 1831 and was moved more than 130 years later to Lake Havasu City, Arizona, 
USA." It is said that when he wrote of ‘dark satanic mills’ William Blake was referring to churches, 
but Peter Ackroyd comments that the ‘parallel’ between the phrase and the Albion Mill is ‘suggestive’ 
because: 


in March 1791, just after Blake had moved to Lambeth, it was burnt down... The factory was 
destroyed, and remained as a black ruined shell until 1809 — Blake passed it every time he walked into 
the City, with the hills of Highgate and Hampstead in the distant smoky air.!5 


George Rennie, John Stewart’s employer, must have provided him with excellent training and 
experience. George himself became a renowned agticulturist: 


Once the Napoleonic Wars were over..., many visitors came to Phantassie to view Rennie’s fields, 
learn from his experience and enjoy his hospitality. The epitaph on his gravestone in Prestonkirk 
graveyard ... tells of visits “not only by the leading agriculturists of England and Ireland, but many 
noblemen and gentlemen from France, Russia, Germany, Poland Hungary and other European 
states”... ; one is said to have been Grand Duke Nicholas (later Czar Nicholas I of Russia), who toured 
Great Britain in 1816/17. In 1816, when the 42nd regiment returning from Waterloo marched past 
Phantassie on their way to Edinburgh, George Rennie stopped the march and entertained the officers 
and men with refreshments.' 
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Gaining a secure life had been a close-run thing for George. His father died in debt. The family 
had nothing. George, only 17, was one of five children on the farm with his mother. The landlord, 
Anne, Countess of Aberdeen, wanted to evict them, and in May 1767 she got a Court order to do so. 
For some reason she relented, and George was granted a new lease in May 1768. As part of this 
arrangement, he was legally ‘bound to support his mother and her younger children and for this 
purpose as the father’s failure had left them without a farthing the good lady advanced to [John 
Stewart] £50 sterling’."” His rent was: 


£18/8 shillings scots of money rent and the number and quantity of 92 bolls of wheat 1504 bolls of 
barley and 90 bolls of oats all of good and sufficient victual off the grounds of the lands of Fantassie 
and Houston and that yearly and each year for the space of 18 years.!® 


George made a great success of the farm, but after the death of the Countess in 1791 he had 
to battle another attempted eviction, this time by the 3 Earl of Aberdeen. He fought in the Edinburgh 
courts, and won, in May 1793.” It must have taken nerve (and money) to take on the Earl in litigation. 
In 1799 the Earl decided to sell. George secretly bought the land. He did so jointly with a Writer of 
the Signet (the equivalent of a solicitor) who later sold his rights to George for £1,000, noting that: “it 
would seem that the whole of the said lands and others had been purchased for my sole behoof, yet 
the fact is that they were purchased for the joint behoof of Mr George Rennie now of Phantassie and 
me’.”” 

In joining the farm, John Stewart had become part of an exciting enterprise. George’s father 


had improved the property: 


Window Tax Records ... show that considerable work was done to the house at Phantassie around 
1760. From 1748 up to Martinmas — Whitsunday 1759 James Rennie regularly paid tax for ten windows 
at Phantassie. In the return for Martinmas 1761 he was ... paying tax for 17 windows.?! 


There was a garden to the front of the house and a smaller vegetable garden to the rear. At 
some time, although probably after John had left, George developed the house, adding a large ‘pleasure 
ground’: 


The profits on the sale of grain and other produce during the Napoleonic Wars, and the increased 
visiting by continental agriculturists after 1815, presumably explains the eastern extension to Phantassie 
House, with its sophisticated architectural design - a piano nobile ... raised above a basement - and the 
development of a pleasure ground on the eastern side of the farmstead with elegant gate piers to the 
road.” 


It is not clear how long John stayed at Phantassie. While there, he and John Witherspoon, who 
was also working for the Rennies, were ‘very intimate’ (in the 19th century meaning). Witherspoon 
was to say that John never spoke of a sister, only of a brother he had not seen for many years. 
Witherspoon left after a year or so. He thought John was about thirty years of age at the time, which 
suggests that he worked for the Rennies in the 1790s. 
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Wimbledon and then the Strodes 


John is found next in Wimbledon, working for a John Shelley, and doing well for himself. 
Others were now ‘working under him’, including the son of his former employers in Crichton: John 
Patteson. According to a fellow-gardener, Joseph Lockhart, this was forty or fifty years before he was 
speaking (in 1844), and so it was somewhere between 1794 and 1804. Lockhart was also ‘intimate’ 
with Stewart. He saw “Old Patteson’ visiting his son at Wimbledon and noticed that he and Stewart 
seemed ‘to be very well acquainted’. Stewart was reticent about his family: Lockhart said that on only 
one occasion did he say that he had a brother, who had gone to the Indies and was probably dead by 
now. No sister was mentioned. Lockhart also knew Stewart when he worked for James Cranbourne 
Strode. 


William Strode was ‘lord of the manor of Northaw, Nyn and Cuffley’.” A manor of Northaw 
is first documented in the 14th century. In 1576 the entire estate was granted to Ambrose Dudley, 
Earl of Warwick, later passing to William, Lord Russell of Thornhaugh. In 1632 the manor was sold 
to William Leman. His son, also William, was created baronet in 1664—65, and in 1708 it passed to his 
grandson Sir William Leman, third baronet. Sir William died without heirs and the manor went first 
to his cousin and eventually to a John Granger on condition that he change his surname to Leman, 
which of course he did. He died in 1781. His widow married William Strode, and the manor was 
transferred to him. Our John Stewart first worked for the family when appointed by this William 
Strode (1738-1809).™ (His father, another William Strode (1712-55) was painted with his family by 
William Hogarth, and the Tate Gallery describes him as ‘the wealthy city magnate William Strode, 
seated at table with his new wife Lady Anne Cecil’.” 


John was clearly working for people in exalted circles. 


After William Strode’s death in 1809,” Sir Simon Le Blanc bought part of the estate of 
Northaw in 1811 and John continued to work there. In 1820 he went to work for William’s nephew, 
James Cranbourne Strode*’ at Court Garden House, which still stands in Great Marlow.* James 
Strode, who knew him for over 20 years, later went out of this way to say that ‘I respected him, and a 
stone was put up to his memory in the church-yard’ when he died. Court Garden House was probably 
built in the 1760s, but the land was originally part of the manor of Marlow, which William the 
Conqueror had granted to his wife Matilda. She leased it out, the six-monthly rent being a basket of 
eels. In the 1500s, the powerful Paget family owned the estate. In the eighteenth-century, t was sold 
by a Paget, the Earl of Uxbridge to: 


Dr William Battie, a wealthy and eminent London physician specialising in mental disorders, who built 
the present house. He designed it himself, but famously forgot to include a staircase between the floors 
— hence the separate stair tower added on one side! It is said that the term 'batty', meaning someone 
not in their right mind, is derived from him. After he died in 1776, his daughter sold the property...” 


Given his training with George Rennie, and his work on prestigious estates, it is not surprising 
that John Stewart had a nice little nest egg with the Bank of England. 
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On 11 October 1836, John’s stock and arrears of dividends were transferred to the 
Commissioners for the Reduction of the Public Debt.” After Christmas’s tip, Joshua set about 
recruiting the Richards family to his scheme. 


The Richards women: Falmouth, Lisbon, Bath, London 


As we have seen, Joshua knew the family, having met Georgiana at the Rotunda and, according 
to her, influencing her to bring a breach of promise action against Robert Taylor. She was now running 
a stall, which had formerly been her sister Lydia’s, at the Pantheon Bazaar in Oxford Street, selling 
china or glass.*' The Pantheon was well-known as a theatre and, briefly, an opera house although a 
grand interior was mostly lost in a catastrophic fire. In 1833-34 it was rebuilt as a bazaar, what we 
might now call an indoor market. The interior was impressive, including a large hall with barrel-vaulted 
ceiling and five arches on each side over a first floor balcony from which shoppers could watch the 
busy activity at the stalls below.” Its function was described (with a brief comment about the nearby 
Soho Bazaar) in “London Exhibited in 1852’: 


The Pantheon... was originally built for a theatre or concert - room. It now presents a large hall fitted 
up with stalls for millinery, jewellery, knicknackery, toys, and music, with an upper gallery similarly 
fitted, and affording a view of the lower. The attendants of the stalls are young women, and the visitants 
chiefly women and children. Towards Oxford Street are galleries of pictures for sale. The most 
remarkable work is a great painting by Haydon, of the Raising of Lazarus. On the ground floor on the 
Marlborough Street side, by which there is another entrance, is a pretty conservatory, in the oriental 
style, partly occupied for the sale of florists flowers and exotic plants, and partly for the sale of parrots, 
love birds, singing birds, monkeys, loris, white mice, squirrels, and gold fish. This is one of the prettiest 
parts of the scene. The Soho Bazaar, in Soho Square, does not present architectural features, but has 
fashion in its favour, and its stalls are a favourite female resort. There are no less than 400 saleswomen. 
The rent of a counter, 4 ft. long, is only a few shillings daily. 


Georgiana was living nearby. Along Oxford Street and up Rathbone Place was a music shop, 
the Temple of Apollo, owned by William Wybrow™ who let out the second floor as apartments. In 
about November 1838, Georgiana viewed the lodgings with him and decided to take them.” She lived 
there with her mother, Susannah. Wybrow remembered that Susannah ‘appeared to be about seventy- 
five years of age... rather tall and thin, very infirm, and rather pale...her eyes were rather blood-shot 
and weak... she walked rather feebly... I never saw her without an umbrella, which she used as a kind 
of support, as a walking-stick. She wore a dark bonnet, and a very dark cloak.’ Georgiana herself later 
said that ‘My mother was at this time alarmingly ill’.”° 


A newspaper report identified Susannah as having been born with the surname Crene 
(although that was probably a misspelling of Crane), the daughter of a soldier at the garrison in 
Falmouth.” On 5 May 1785 Miss Crane married Thomas Richards in that town. Thomas was a mariner 
and the register names one Johan Frederic Lammer, Captain of the Hoabith, although it is not clear 
whether he was a witness or conducted the ceremony. Georgiana was born on 15 March 1802 and 
was baptised in Falmouth on 23 April. Georgiana later gave her mother’s name as Susannah Combs 
but did not say whether this was her maiden name.* 
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Falmouth in the 18th century was a major trading port. A packet service to Lisbon had started 
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in 1704,” and indeed Thomas Richards was ‘the steward of a Lisbon government packet.” A flavour 


of the town’s atmosphere is given by Arthur Norway, writing in 1895: 


the Market Strand, which was the usual landing-place, would be packed with people pushing and 
struggling to congratulate the home-comers, to hear how stoutly the Packet had beaten off a Privateer, 
to understand exactly where the great battle of our fleet was fought, and how many French ships had 
been taken. On such occasions the town seethed with excitement, and it was a frequent thing to close 
the day's proceedings by a dance on the deck of the Packet as she lay at anchor in the harbour. 


A Spanish traveller, Don Manuel Alvarez Espriella,*! who visited England in 1808, left in his published 
letters an amusing account of the noise and racket which went on in Falmouth immediately after the 
arrival of the Packet from which he landed. 


"The perpetual stir and bustle in this inn,” he plaintively observes, "is as surprising as it is 
wearisome. Doors opening and shutting, bells ringing, voices calling to the waiter from every 
quarter, while he cries 'coming' to one room, and hurries away to another. Everybody is in a 
hurry here; either they are going off in the Packets and are hastening their preparations to 
embark, or they have just arrived and are impatient to be on the road homeward. Every now 
and then a carriage rattles up to the door with a rapidity which makes the very house shake. 
The man who cleans the boots is running in one direction, the barber with his powder bag in 
another. Here goes the barber's boy with his hot water and razors; there comes the clean linen 
from the washerwoman, and the hall is full of porters and sailors bringing up luggage, or 
bearing it away. Now you hear a horn blow because the post is coming in, and in the middle 
of the night you are awakened by another because it is going out. Nothing is done in England 
without a noise, and yet noise is the only thing they forget in the bill." 


So vivaciously writes Don Manuel of what he saw and heard on his landing in Falmouth, and while it 
would be futile to deny that his amiable sarcasm about our national propensity for noise contains a 
grain of truth, yet it may be fairly claimed that the affairs of an establishment so large as that which the 
Post-Office maintained at Falmouth could not have been conducted with the leisurely and well-bred 
movements to which Spanish life had accustomed him. There were, when the Don landed at the 
Market Strand, thirty-nine Packets at Falmouth, of which one sailed every week for Lisbon...” 


Thomas Richards tried to set up business in Lisbon. The British had a long history of trade 
with Portugal and preferential treaties in the 17th and 18" centuries made many merchants very 
wealthy. Lord Tyrawley, in 1752 an experienced past ambassador to Lisbon,” wrote to the Duke of 
Newcastle, a Secretary of State** whose responsibilities included Portugal on16 April that year: 


A great body of his Majesty’s subjects reside at Lisbon, rich, opulent, and every day increasing their 
fortunes and enlarging their dealings. * 


A ‘golden age’ for British merchants was for once properly described as such: 


It was very literally a “golden” age, because the supreme attraction of the trade to Englishmen 
was that it gave them a substantial share of the gold which Portugal drew from Brazil. English 
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envoys at Lisbon always chronicle with complacency the arrival of the treasure fleet from 
Rio. 


But that lucrative time declined after 1750 when John V of Portugal died and the Marques de 
Pombal,*” became the ‘virtual ruler of Portugal for more than a quarter of a century during the reign 
of King José I.’ Pombal was irritated by the privileges of the British, particularly because they were 
not reciprocated for his countrymen trading in London. Then there was the catastrophic earthquake 
in Lisbon in 1755 which damaged Portuguese businesses, the British ‘Factory’, and by extension 
undermined British interests further because their local debtors could not pay. By 1768, the British 
were complaining to Pombal that between 1758 and 1765, their exports had fallen by £2 million 
compated to the preceding 7 years.* 


Thomas and Susannah were too late for the opulent life enjoyed by those merchants in Lisbon. 
He soon died there ‘in embarrassed circumstances’.* Susannah had brought up her three daughters — 
Susannah junior, Georgiana (born 1802, as Georgina) and Lydia (born about 1806) — to be milliners 
but on their return to England she set up a china shop in Falmouth and after a few years moved first 
to Biddisham in Somerset and then to Bath where they supported themselves by making straw 
bonnets. William Sanders worked in his father’s nearby fish shop; he married Lydia, a decision he 
might come to regret. It was in Bath that Georgiana came to know ‘the miserable ruffian Carlile on 
one of his visits to that city’; and a newspaper opined that it was to him and his ‘blasphemous doctrines’ 
that the ‘whole of the family ascribe their total ruin.” 


Enter Joshua Fletcher — enlisting Georgiana 
Around 1830 Joshua engaged the 18-year-old Georgiana in a scam. In 1844, she wrote: 


It is now about fourteen or fifteen years since I first became acquainted with ... Fletcher, who was 
then living in the London-road, and practising as a surgeon, having a chemist's shop there; I was then 
residing in Portland-street; I cannot speak with certainty of my age; to the best of my belief, I was 
about eighteen or twenty; both Fletcher and his wife expressed a great partiality for me, and I became 
a frequent visitor at their house. They introduced me to a Mr. Stokes; and represented him as a 
gentleman holding a situation in the Bank of England. Some time after my intimacy at Fletcher's, Mr. 
Pletcher and Stokes solicited me to go to the Bank; they said, if I would only sign my name and address 
for them as a bondswoman, they would and did give me £50; I wrote more than signing my names 
and went to the Bank, I think more than once, with them both, and to the Commons’; I did not 
understand the business at all; Fletcher and Stokes took the money in their possession, that was paid 
at the Bank, and afterwards went to an inn, with a Mr. Pizey, (or Pizley,) who acted with them at the 
Bank, Mrs. Fletcher, and myself; after a long conversation between Fletcher, Stokes, and Pizey, the 
latter left us; we then got into a coach, and returned to Mr. Fletcher's residence, in the London-road. I 
gave the money I received from them to my mother; I was at that time living with her, also my sister 
Mrs. Saunders, and her husband; neither of them knew that I had any money at all given to me by 
Fletcher... 5! 


No doubt Susannah found it difficult to cope with a life of scrimping, and the substantial 
rewards Joshua dangled before Georgiana were more than welcome — and perhaps essential — to 
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mitigate that almost universal fear of tumbling down the social scale. Georgiana does not say whether 
her mother knew the money came from Joshua: she mentions living with three people (Susannah, Lydia 
and Sanders) but only writes that ‘neither’ knew about it. This suggests that Susannah did know. There 
was no risk to Susannah by the time Georgiana said this: her mother had died some years before. 


Lydia Richards and William Sanders had married in Bristol in January 1823. She was only 17. 
In 1824, they had twins, William Jr. and Lydia Jr,” who were baptised on 22 August that year. 
Georgina came along in about 1829, and the baby of the family was Henry born around 1835.” Life 
was a struggle: William Sanders ‘had been unfortunate in business, and had on two occasions been 
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insolvent’. 


In June 1834, Georgiana became involved in another of Joshua’s schemes, and gained £300 
‘in her own name,’ the property of the conveniently surnamed Rees Richards ‘to whom she 
administered; we have no doubt fraudulently.” A man of that name died in Swansea in about 1833 
and his Will was proved by his solicitor and sole executor. He seems to have left his estate to his family 
but, intriguingly, this included “Bank Stock bequeathed to me by my late [? Uncle]’. The Will was 
originally drafted as referring to fifty pounds of stock but ‘fifty’ is crossed through, possibly replaced 
by ‘four’. In any event, perhaps William Christmas saw that Rees held more stock than was identified 
by his executor; and Joshua put Georgiana up to obtaining it. 


By the start of the Stewart fraud in 1840, Joshua was living at 5 Southampton Place, 
Southampton Street, Camberwell. Susannah and Georgiana came to visit, reciprocating his and Mrs 
Pletcher’s call to Rathbone Place. Joshua and, it seems, his wife, told mother and daughter that they, 
the Fletchers, ‘could do much better for us than my being in the Pantheon.’ The Richards women 
asked how. 


They were told about his friend at the Bank: a man who helped Joshua get money, meaning 
that Joshua in turn could get some for them. Joshua was cautious and, at first, would not tell them 
exactly what would happen, insisting instead to Susannah that ‘if she would place herself under his 
instruction and direction, he would do well for het’. She worried at this until he reassured her that ‘he 
would guarantee that she should do nothing but what was right’; upon this, she agreed that ‘she would 
do as he wished in everything’. Joshua said that there were many unclaimed sums of money in the 
Bank which had therefore been transferred to the Commissioners for the Reduction of the National 
Debt. There were no relatives left to recetve the money and so, he said, it belonged to us, the public, 


as much as to the Commissioners. 


Criminologists would recognise that Joshua was applying a classic technique here: known as 
neutralising or rationalising crime, by which perpetrators either deny that they are bad people, or, less 
commonly, enable themselves or others to get over qualms about becoming criminals. As a recent 
review of the research put it: “These linguistic devices, when invoked by offenders, blunt the moral 
force of the law and neutralize the guilt of criminal participation.’”’ Neutralisation after the event, 
which Joshua may well have done for himself, is the norm, but we see here a live example of it being 
used to enable the Richards family /o offend. Researchers called Sykes and Matza brought this technique 
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to the fore and wrote that it can ‘precede deviant behavior and make behavior possible’ - it “enables 
crime’ but does not cause it.** This seems to capture the psychological effect that Joshua’s persuasion 
had on Georgiana and her family. 


Sykes and Matza identified ‘five techniques of neutralization that allow offenders to engage in 
wrongdoing: denial of responsibility, denial of injury, denial of the victim, condemnation of 
condemners, and the appeal to higher loyalties.’ We see Joshua using two of these: denying that there 
is a wrong (it belongs to us anyway) and so denying that there is any victim — the ‘victimless crime’ 
fallacy of white-collar crime. There probably was no one (who could be found) to inherit John Stewart’s 
nest-ege, but taking money used to reduce the National Debt was a fraud on the British people. 
Indeed, there was at least one victim of Joshua’s crimes: Ann Slack. 


Setting up Stewart 


Joshua explained that Susannah would be put forward as the surviving relative of a man whose 
money had been taken by the Commissioners. A clerk ‘who stood high in the Bank’ would provide 
the necessary information. It would be easy for Susannah to pose as a relative and take the money. He 
now tisked telling them the man’s name. Susannah would pretend to be Stewart’s long-lost sister, 
Elizabeth, who had only discovered his death on her return from 12 years in America. To provide a 
back-story, and misdirect a suspicious investigator, Susannah would be placed in accommodation 
under the name of Stewart. He would arrange the lodging. 


Mother and daughter listened as Joshua mused on the need for someone to swear to 
Susannah’s identity as Miss Stewart. He had employed others for this purpose, but he did not want to 
risk using them again. He needed someone new to prevent a sharp-eyed clerk at Doctors’ Commons 
recognising one of his stooges who had visited before with a different name and story. Susannah 
mentioned a poor man, a tailor by the name of Thomas Griffin, who might help. Joshua said, ‘tell him 
you will give him £10 to identify you as Miss Stewart, and sister to the deceased Stewart.’ He then 
wrote out the false backstory for Susannah to study and memorise. Griffin, he instructed, must then 
do the same, and he was to be misled: ‘she was to strongly impress on the mind of Griffin a belief, 
that Stewart was [Susannah]'s family name.’ 


Georgiana called on Griffin at his home in in Duke Street, Grosvenor Square, and asked him 
to do a favour for her mother. He asked ‘what favour it was, if it was anything respecting money affairs 
I must decline doing it’ to which she replied that it was merely to become a bondsman at the Stamp- 
office. Her mother was going to recover some property of her brother, who had been dead 13 or 14 
years. She had not been able to pursue the claim ‘for want of means of doing so.’ If he was agreeable, 
she would let him know when the bond was ready to sign. Griffin was willing but when he told her 
that he could not afford to lose work-time, she promised to reimburse him for any loss. She told him 
that her mother’s brother had been living as steward and gardener with a gentleman in Berkshire.” 
When Griffin’s willingness to help was reported back to Joshua, he said that there was nothing else 


for Georgiana to do for now: ‘as Mr. Barber and himself would manage all the rest.’ 
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But Joshua soon gave her another task: to arrange for letters addressed to a George Jones, in 
fact Joshua, to be received by a friend at an address unconnected to him. She approached Sarah 
Hawkes, who had lived with the family at 35 Berwick Street, Soho for about eighteen months from 
1837. Sarah was now ‘in the embroidery line’ and lived at 24 Little Guilford Street, Russell Square. 
Georgiana called and explained that she had come to ask a favour: 


It is to know whether you will allow me to have some letters left at your address, under the name of 
Mr Jones? 


Sarah agreed and Georgiana felt the need to say more: 


Don't you remember hearing me and my mother speak of some property that was coming to us? Mr. 


Jones is the lawyer. 


With this in place, Joshua took the new train service to Maidenhead and travelled on to Great 
Marlow by horse or carriage. If he had already resolved to steal the money, which seems clear from 
his preparations, it is not obvious why he made inquiries in Marlow about whether John Stewart had 
any relatives. Perhaps it was a precaution, enabling him to assess the risk that a distant cousin might 
suddenly turn up and cry foul: if he came across the true beneficiary, he could change tack and point 
them in the direction of the stock, for his usual fee. He also seems to have been building up a 
convincing back-story. 


Joshua went into the Greyhound Inn and struck up a conversation with the owner, Henry 
Hyatt, asking about John Stewart. Henry was keen to chat, and was intrigued by this formal, middle- 
aged, serious, gentleman who gave him to believe he was on business of the Lord Chancellor, from 
the government. Henry had only been landlord of the Inn from the year before®’ and he enjoyed 
meeting new callers. He had not known Stewart, but offered to take Joshua to see old men in the 
village who might have had some experience of him. In all, Joshua spent about six hours with Henry 
and chatted to various locals, starting with William Windsor, a baker living in West End Street, who 
also suggested some other locals worth approaching. They went to see a few, including Robert 
Loosely, James M’Lean, and a Mrs Holmes, the latter being based at James Cranbourne Strode’s Court 
Garden House.” Her husband William Holmes later called at the Inn to talk to the gentleman stranger. 
These elderly people told Joshua that Stewart had talked of a brother, James, who had gone to sea 
many years ago, probably to America, that James was John’s only relation, and that there was no sister. 
Joshua was also told that Stewart was Scottish. He made notes and looked at John’s gravestone. 


Robert Loosely seems to have known Stewart best. He ‘was frequently in the habit of 
conversing with’ him ‘but not upon family affairs’. (It was James M’Lean who said that John was ‘a 
very close man’.) Robert said that Stewart had told him ‘what countryman he was’, that he ‘had said 
he came from Scotland’; and he had ‘never heard Stewart say a word about any relations’. He had 
‘heard say that he had a brother’ but no other relatives had been mentioned. 


Back at the Greyhound, Joshua asked Henry to get all the information he could about John 
Stewart’s family and, if he found anything, to let him know. He added that Hyatt would be ‘well 
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rewarded’ (which is not at all what happened to that unfortunate man). His name, he said, was George 
Jones and his address was 24 Little Guilford Street.” Henry suggested it would be better for any 
correspondence to be with William Windsor, because he could read and write, but also because 


Windsor would apparently be encouraged to try to find people who knew Stewart better. 

About a month later, Joshua wrote to William Windsor: 
24, Little Guilford-street, 
Russell-squatre, 
London 

June 25, 1840 

To Mr. William Windsor, 

West-street, 

Great Marlow, 

Bucks. 

Sit, 


When I was at Great Marlow, about a month since, inquiring after the relations of Mr. John Stewart, 
who was gardener to Mr. Strode, of Court-garden, you had the kindness to promise me, that if I wanted 
any further information respecting Mr. Stewart you would obtain it for me; from this circumstance I 
now take the liberty to write to you upon the subject, with the understanding, as I before promised, 
that you should be paid for all or any trouble you might take in the matter; I should therefore be much 
obliged if you could make out the name of the gentleman that Mr. Stewart lived with before he came 
to live with Mr. Strode, and the place where; and also, if possible, what part of Scotland Mr. Stewart 
came from. This I was told, if I recollect rightly, might be obtained from a fellow-servant of his, who 
is a Scotchman, and now living at Marlow; and every information you may have obtained respecting 
him since I was there, I shall be glad to learn. 


I have been able to learn that Mr. Stewart had a sister living about twelve years since, in America. If 
you will take an early opportunity of making the above-mentioned inquiry, and will let me know in the 
course of a few days, you will much oblige, 


Sir, your obedient servant, 
G. JONES. 


N.B. Be so good as to address your letter to me thus—NMr. Jones, at Miss Hawkes's, No. 24, Little 
Guilford-street, Russell-square, London. 


* but Sarah Hawkes did receive one letter and one 


Windsor does not seem to have replied, 
‘note’ for George Jones at Little Guilford-street. If Windsor did not reply, that might explain a visit 
by William (allegedly) a little later that month or in early June. Windsor could not remember whether 
the visit was before or after the letter. 
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Henry Hyatt and some of the other Marlow men would recall that William visited a few weeks 
later. As we shall see, it was critical to William’s defence that he did ot go to Great Marlow in June 
but that he actually visited in October 1840. 


In the meantime, Joshua was busy. 


He found vacant lodgings at 1 Southampton Terrace, Camberwell, not far from his home in 
Southampton Place. He met Emma Hartwell at the premises. She was in service to the owner, Mr 
Bradley, a grocer. She showed Joshua the rooms: two on the first floor and two on the second (two 
sitting-rooms and two bedrooms). He said the apartments ‘would do for the lady that he was taking 
them for’ and returned sometime later, on foot, with his wife and an old lady, ‘rather tall, thin, and 
pale’. She was between sixty and seventy, ‘appeared very old and feeble’, had very weak eyes and ‘the 


gout in her arm’. 


Georgiana told the landlord at Rathbone Place, William Wybrow, that her mother was moving 
to Camberwell for her health. Susannah moved into the rooms and, according to Emma Hartwell, she 
did not get out much; but when she did, she supported herself with an umbrella used as a walking- 
stick. She mostly ‘wore a half-mourning cross-barred gown’ and occasionally a black silk dress; plus a 
dark shawl, a mix of many colours. Georgiana later wrote that ‘Some few days after I had taken the 
lodging I went to Fletchet's house in Southampton-place. My mother was at this time alarmingly ill. 


Wybrow’s son, Sidney, remembered ‘Georgie’ and her mother. He did not know Susannah’s 
‘Christian name’. He described her as ‘a very old woman, and very infirm... she was subject to a violent 
cough, and very seldom went out...when she did she stooped a great deal, and coughed also, and 
generally carried an umbrella with her. She usually wore a dark gown, I think, and an old cloak. When 
she did go out she used an umbrella to assist her in walking’. He later said, using a strange and 
unconvincing phraseology: ‘I appear to have a recollection of Mr. Barber having called there on several 
occasions.’ His father did not share this memory. Several people clearly did call, including Joshua and 
Thomas Griffin, but there is little evidence that William did so. 


As Susannah passed the dry summer of 1840 in the Camberwell apartments, Emma Hartwell 
‘did for her’ and only knew her name as ‘Miss Stewart’ from letters that arrived. Joshua often visited 
— two or three times a day — and his wife and daughter came, although much less frequently. None of 
them mentioned “Miss Stewart’ to Emma, always asking if the ‘old lady’ was at home. Georgiana called 
too, usually with Joshua, but sometimes she took her mother out, occasionally to the Fletchers’ house 
for tea. Emma recalled that ‘Miss Stewart’ had gone up to town for a few hours, perhaps three times. 


By July, Joshua was ready. He took ‘Miss Stewart’ to a proctor in the Doctors’ Commons, a 
form of lawyer (abolished in the 1870s when the roles of attorneys-at-law, proctors and solicitors were 
merged into one: Solicitor of the Supreme Court). Charles Dickens worked in a proctor’s office. David 
Copperfield is asked by his aunt Betsey Trotwood if he would like to be a proctor. He asks his ‘friend,’ 
Steerforth: 


“What is a proctor, Steerforth?” said I. 
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“Why, he is a sort of monkish attorney,” replied Steerforth. “He is, to some faded courts held 
in Doctors' Commons, - a lazy old nook near St. Paul's Churchyard - what solicitors are to the courts 
of law and equity. He is a functionary whose existence, in the natural course of things, would have 
terminated about two hundred years ago. I can tell you best what he is, by telling you what Doctors' 
Commons is. It's a little out-of-the-way place, where they administer what is called ecclesiastical law, 
and play all kinds of tricks with obsolete old monsters of acts of Parliament, which three-fourths of 
the world know nothing about, and the other fourth supposes to have been dug up, in a fossil state, in 
the days of the Edwards. It's a place that has an ancient monopoly in suits about people's wills and 
people's marriages, and disputes among ships and boats.” 


“Nonsense, Steerforth!” I exclaimed. “You don't mean to say that there is any affinity between 
nautical matters and ecclesiastical matters?” 


“T don't, indeed, my dear boy,” he returned; “but I mean to say that they are managed and 
decided by the same set of people, down in that same Doctors' Commons. You shall go there one day, 
and find them blundering through half the nautical terms in Young's Dictionary, apropos of the Nancy 
having run down the Sarah Jane, or Mr. Peggotty and the Yarmouth boatmen having put off in a gale 
of wind with an anchor and cable to the Nelson Indiaman in distress; and you shall go there another 
day, and find them deep in the evidence, pro and con, respecting a clergyman who has misbehaved 
himself; and you shall find the judge in the nautical case, the advocate in the clergyman's case, or 
contrariwise. They are like actors: now a man's a judge, and now he is not a judge; now he's one thing, 
now he's another; now he's something else, change and change about; but it's always a very pleasant, 
profitable little affair of private theatricals, presented to an uncommonly select audience.’’ 
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THE PREROGATIVE COURT, DOCTORS’ COMMOSS. 


Source: Illustrated London News 1 June 1850 
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Joshua and Susannah as “Miss Stewart’ met Edmund Keene, clerk to a proctor by the name of 
Dr Pott” for the last 11 years. Miss Stewart did not speak.” Joshua explained that John Stewart had 
not left a Will and he wanted Dr Pott to obtain Letters of Administration (the equivalent of ‘probate’ 
which is granted when there zs a Will). Keene did not know Joshua and asked who had recommended 
him. The reply was vague. Nor did Joshua volunteer his own name. He said that the elderly lady with 
him was Stewart’s sister and gave Keene instructions to prepare the legal documents. Keene took up 
the standard ‘Stamp-office form of affidavit’, which had to be sworn before Letters were granted. He 
went through the form, completing it with information provided by Joshua. 


On 21 July 1840, before a Dr Robertson, Miss Stewart swore to the truth of the affidavit which 
‘stated that Elizabeth Stewart, of No. 1, Southampton-terrace, appeared personally, as the party 
applying for the letters of administration, that the deceased died on or about 13th March, 1827, and 
that his property was under £1500’. 


Keene advised that a bond from two sureties was needed to provide security for the proper 
administration of Stewart’s estate. This was a requirement of the 1670-71 ‘Act for the better setling of 
Intestates Estates’.”” The name of the unfortunate Thomas Griffin was put forward as planned and he 
eventually signed the bond. He went to Doctors’ Commons twice. Both times he met Susannah and 
Joshua at St Paul’s Chain corner, by the vast cathedral. William came into the room when they were 
at Doctors’ Commons the second time. 


Joshua told Keene that he had no second person to sign the bond, but if Keene could arrange 
a co-signatory, he was happy to pay him for this time and trouble. John Gregory, Keene’s brother-in- 
law, became the second signatory. Since Stewart had died thirteen years before, Joshua was advised 
that the delay in applying for Letters needed to be explained, again by sworn evidence. Keene drafted 
an affidavit, based on Joshua’s response to his questions. Joshua seemed sure that there was no Will, 
but he said that a box of Stewart’s possessions might be held by the vicar at Great Marlow and that 
he did not know what it might contain. When the affidavit was sworn, it was dated 31 July 1840 and 
explained ‘that the deponent, Elizabeth Stewart, was the lawful sister, and only next of kin of John 
Stewart, late of Great Marlow, Bucks, gardener, who died intestate, a batchelor [sic], on 13th March, 
1827; that the deponent was residing in New York, at the time of his death, and was not awate of it 
till May last, when she returned to this country, which was the reason why letters of administration 
had not been before applied for.’ Joshua gave Keene the £45 required for stamp duty. Over a few 
days, Keene obtained the signatures of Griffin and Gregory to the bond (dated 31 July), paid the duty 
on 3 August 1840, and then lodged the papers with ‘the Clerk of the Seats’. 


There was a problem. The Clerk was not satisfied with the explanation for delay and sent for 
Keene. The application was still not accepted, even after Keene had appeared and answered questions. 
The problem was the box of Stewart’s possessions. The Registrar directed that the vicar should be 
asked whether there was a Will in it. The vicar’s answer was to be reported back. Keene prepared a 
letter to ‘Mrs Stewart’? for Dr Pott to sign. It was dated 13 August 1840, explained what had 
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happened, and asked her to write to the clergyman at Great Marlow, ‘for further particulars about her 
brother's property, to inquire whether there was any will, and to forward the reply to ... Potts [sic].’ 
This prompted Joshua to call in again. Keene went through the requirements and Joshua promised 
that the clergyman would be approached. Sometime before this, Joshua had said that he ‘would send 
his solicitor, Mr. Barber, a very shrewd, clever man’ to deal with any problem. 


A few days later, William received a brief and slightly mis-addressed letter from the vicar of 
Great Marlow, Thomas Tracey Coxwell: 


H. Barber, Esq., 
21, Tokenhouse-yard, 
London 
Marlow, Aug. 16, 1840 
Sit, 


I see on the gravestone of the late Mr. John Stewart the age 65 years. I never heard of a will. I never 
had any papers, or anything belonging to him, in my possession. 


T. T. COXWELL. 


The Reverend Coxwell had signed the certificate of ‘the burial of John Stewart, steward to 
James Cranbourne Strode, Esq., on 19th March, 1827, at Great Marlow, Bucks ...’ 


William wanted to understand exactly what was needed to overcome the Registrar’s objections. 
He called on Keene. Dr Pott was introduced to him and, hearing that he was ‘there as a solicitor, 
said... he was very happy to see a professional man.’ This is how the involvement of a professional 
lends credibility to frauds. Dr Pott said to William that he ‘had not the pleasure of knowing Mr. 
Pletcher, and asked him who he was’. Keene later reported William’s reply: that ‘he was a man of high 
respectability and large property, or something to that effect.’ William said he would get the necessary 
information. He took instructions, no doubt from Joshua (rather than Susannah — see the note in 
Joshua’s handwriting below) before dropping into Pott’s office a day or two later and leaving a letter, 
a statement from ‘Mrs Stewart’ and some certificates of baptism. His letter included: 


Mrs. Stewart states, that she was informed of her brother's death through the kindness of an intimate 
friend of her late aunt's, who resided in New York, in America, who came over to Bristol with her in 
May last, of the name of Jones, in consequence of his having business in London. He promised her 
that he would go down to Great Marlow and see her brother, and take a letter to him for her, which 
he did. On his return, he informed her that her brother had been dead ever since March, 1827. Mr. 
Jones called on her about a month since, and informed her that he was then going back to America, 
and she had neither seen or heard from him since. Mrs. Stewart was informed by her late aunt, that 
Mr. Jones was formerly a captain of a vessel trading from New York to Bristol, but that he is now a 
gentleman of independent property. Her late aunt, Elizabeth Stewart, with whom she (Mrs. Stewart) 
had been living at New York, had frequently told her that her brother John had about £700” in the 
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sinking fund’ in the Bank of England, and also that he had money out on mortgage, which she has 
every reason to believe is true.” 


With this letter, William enclosed a note in Joshua’s handwriting: 


Mrs. Stewart states, that in or about the month of June, 1826, she received a letter from her brother, 
John Stewart, of Great Marlow, informing her that he intended to come to London on a certain day in 
that month, but was afraid that he should not be able to call on her as usual, as his time would be short; 
he therefore wished her to meet him in the Bank of England, as he had previously promised to make 
her a present the next time he came there—she went to the Bank accordingly, in company with Mr. 
Griffin, when her brother presented her with £5, and he (her brother) ultimately agreed to, and did 
accompany her and Mr. Griffin home, and stay a short time, at No. 49, Mortimer-street, Cavendish- 
square, the same day.” 


That John Stewart would arrange to meet his sister at the Bank of England was later attacked 
as implausible. 


Edmund Keene described how the affidavit of 26 Aueust”® was put together. He wanted both 
Miss Stewart and Thomas Griffin to swear to a joint affidavit: 


I required to have the signatures of Stewart and Griffin to this, being a very peculiar case, and the 
instructions not being given very fully. I required their signatures to the draft, being a very peculiar 
case... 


and 


... the obtaining letters of administration was an irregular business, a peculiar affidavit being required. 
As far as I could see, it was transacted in a proper manner. 


‘Peculiar’ in the sense used here probably did not mean ‘strange’ or ‘odd,’ but specific or not 
in the usual run of things. The draft bounced around between Keene, Joshua and William, suggesting 


much work was done on it: 


This is the draft of the affidavit I prepared, and which was objected to, and afterwards perfected, as in 
red ink, but it had been submitted to him several times. There are other alterations made in black ink. 
Those were the first. The subsequent ones were in red ink. Those alterations were from instructions 
received from Fletcher, and afterwards from Barber. These are the written instructions I received from 
Mr. Barber. The draft of the affidavit appears to be signed "Elizabeth Stewart" and "T. Griffin".” 


Keene’s recollections suggested that William was involved in the transaction during the second 
half of August: after all the work on the draft, ‘a letter was written to Mr. Barber, and I should think 
an appointment was made through Mr. Barber, for the parties to come to be sworn to the affidavit.’ 
The activity leading up to the affidavit being sworn on the 26" @vhen William was seen by Griffin at 
the proctot’s office*’) suggests that William became, at least visibly, involved around the time of the 


letter he received from Rev. Coxwell, in the middle of the month. The affidavit was (with paragraphing 
added”): 


IN THE PREROGATIVE COURT OF CANTERBURY 
eg) 


One Man’s Justice 


In the goods of John Stewart, deceased, appeared personally Elizabeth Stewart, of No. 1 Southampton- 
terrace, Southampton-street, Camberwell, in the county of Surrey, spinster, and Thomas Griffin, of 
No. 34, Duke-street, Grosvenor-square, in the county of Middlesex, tailor, and severally made oath as 
follows:- 


And first, this deponent, Elizabeth Stewart, for herself made oath, that she is the natural and lawful 
sister and only next of kin of John Stewart, late of Great Marlow, in the county of Buckingham, 
gardener, deceased, who died on the 13th day of March, 1827, a bachelor and intestate without a parent; 
and in verification of the said relationship to the said deceased this deponent refers to the annexed 
certificate of baptism. 


That in the month of June, 1826, this deponent came to England and met her brother, the deceased, 
at the Bank of England, when he informed her that he had been purchasing some stock; but did not 
state to this deponent the amount, or in what stock he had invested his money, he being a man of very 
peculiar and reserved habits. 


That the deceased was at the time of his death in the service of James Cranborne Strode, Esq. (then 
residing at Court-garden, Great Marlow), in the capacity of steward and gardener; and the said deceased 
was interred by direction of the said master, who defrayed the expenses attendant thereon, out of 
monies remaining in his hands belonging to the said deceased, as this deponent has been informed and 
believes; and this deponent having been informed that the said deceased had a chest in which he kept 
all his papers of moment and concern, which was in the custody of the Rev. Tracy Coxwell, the vicar 
of Great Marlow, has, through her solicitor, made application to him for information relative thereto, 
in answer to which application her said solicitor received a letter from the said clergyman, stating that 
he never heard of any will being left by the deceased, or had any papers or other property belonging 
to the said deceased in his possession. 


And this deponent further made oath that at her last interview with her brother, he expressed an 
intention of disposing of his property in England and going to America to purchase a farm and reside 
there with this deponent; consequently she was constantly in expectation, after her return to New York, 
of her brother’s arrival; and this deponent addressed several letters to him at different periods to 
England, but without receiving any reply, and it was not until her return to this country, in the month 
of May last, in consequence of not having heard from her brother for so long a period, that she became 
acquainted with his death through a friend of her late aunt (Mrs. Elizabeth Stewart) named Jones, who 
came over from New York to Bristol with this deponent, and having business in London, offered to 
go to Great Marlow, and convey a letter from this deponent to the deceased, and, on his return, the 
said Mr. Jones informed this deponent that her said brother died in the month of March, 1827, which, 
from subsequent inquiries she finds was the fact. 


And this deponent lastly made oath that her said late aunt (with whom this deponent resided in New 
York) frequently told her that the said deceased had about £700 in the Bank of England, and also other 
money which he had lent on mortgage, which this deponent believes to be true. 


And this deponent, Thomas Griffin, for himself made oath that he knows, and has been well 
acquainted with Elizabeth Stewart, his fellow deponent, and also with John Stewart (the beforenamed 
deceased) for 25 years and upwards, and while he (the deceased) was residing at Great Marlow 
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aforesaid; and this deponent knew and understood the said persons to be brother and sister, and has 
always so heard them speak of and acknowledge each othet. 


And this deponent further made oath, that in or about the month of June, 1826, the deceased, in the 
course of conversation with his said sister and this deponent, stated that he had then been placing 
some money in the Bank of England, which he, however, intended shortly to take out again for the 
purpose of proceeding to America to join his said sister, and then expressed an intention of purchasing 
a farm, and residing permanently in that country.* 


When the vicar, Tracy Coxwell, wrote to William on 16 August, he did not mention whose 
letter he was replying to. This joint affidavit makes clear that William had written to him. Elizabeth 
Stewart declared that she ‘has, through her solicitor, made application’ to Coxwell ‘in answer to which 
... her said solicitor received a letter from the said clergyman’. William’s involvement must go back at 
least a few days before 16 August. 


Important evidence was attached to the affidavit, namely two® certificates of baptism: 


(1) John Stewart, born on 11 April 1761, son of Robert and Jane, of the parish of St. 
Marylebone, baptised on 26 April; 


(2) Elizabeth Stewart, born on 22 April 1763, the daughter of Robert and Jane, baptised 
on 15 May. 


To unsuspicious eyes, this was powerful evidence. John Stewart, the gardener at Great Marlow, 
had been about 65 when he died. The certificate of baptism showed that the John Stewart born in 
Marylebone would have been around that age in 1827. And he had a sister, Elizabeth. These certificates 
were in William’s possession in August 1840 — he delivered them to the proctor — and they were then 
attached to the joint affidavit of 26 August which was then filed with the Court.” 


But Joshua had been told that the gardener at Marlow was a ‘Scotchman’, and that he had 
never mentioned a sister. Of course, children can be born in London (but are then English...) and 
raised in Scotland, but the births show that the family was in Marylebone for at least two years and 
the certificates strongly suggest that this was a London-based family (and there was no hint of the real 
John Stewart living anywhere other than Scotland in his childhood). 


Letters of Administration were granted shortly after the affidavits were sworn, dated 28 
August.” 


Joshua and William must have thought it would now be easy to get hold of any property left 
by Stewart, not only his stock at the Bank. Rather rashly, William wrote to Strode at Court Garden 
House in Great Marlow, seeking evidence that would help the claim to the Bank, namely the stock 
receipts: 


Sept. 7th. 
Sit, 
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I am instructed to apply to you or behalf of Mrs. Stewart, the administratrix of her late brother John, 
who was formerly in your service. As there was some property in the funds which belonged to the 
deceased, it is important that Mrs. Stewart should be possessed of the stock receipts, which, she 
understands, are in your possession. Will you have the goodness, therefore, to acquaint me if such be 
the fact, and whether you have any other documents which belonged to the deceased? 


(Signed) W. H BARBER. 


After Stewart’s death Strode had indeed found a box of his possessions — and had sent it to 
his own solicitors. He also knew that Stewart did not have a sister. He later said that he ‘often had 
conversation’ with him. Stewart had told him that he had no relations, except a brother, who ‘went 
away eatly from Scotland’. Strode ‘never heard him mention any other relation’ and Stewart had said 
that he had not seen or heard of his brother ‘for a number of years.’ Strode was clear: “Stewart was 
himself a Scotchman. I could judge that from his dialect.’ 


William encounters Pickering, Smith, and Thompson of Lincoln’s Inn 


Strode referred him to his own solicitors, Messrs Pickering, Smith, and Thompson, of Stone- 
buildings, Lincoln's Inn. William called on them and found that they were competent — and robust. 
Indeed, his representative later described them (although for rhetorical reasons) as ‘one of the most 
respectable firms in London’ and comprising ‘three as intelligent and respectable attorneys as are to 


be found in this metropolis.’*° 


His first visit to Stone Buildings was on 19 September. He saw Edward Thompson, who had 
spoken to Strode more than once about Stewart’s death. William asked for information about Stewart’s 
property, saying that he was acting for his sister. Thompson told him that he knew there was no sister, 
from what Strode had told him, and that he ‘always understood Stewart had died leaving no relation 
whatever’. William asked for the stock receipts. Thompson refused and said that he would not be 
satisfied even with Letters of Administration in the sister’s name. William was surprised and said that 
the Prerogative Court had been satisfied with the evidence or it would not have agreed to the grant. 
Thompson said that it was easy to get Letters from the Court and insisted that Stewart had died 
without relatives. William persevered, pointing out that the application for Letters had been supported 
by a sworn affidavit. Thompson asked to see it and William countered that it had been filed with the 
Court. The meeting ended with William saying that he would call again and bring the affidavit or a 


copy. 

Some years later, in 1854, William quoted a letter he had received from Mr Pott the proctor 
dated 21 September 1840: 

STEWART, DECEASED 


DEAR SIR, - According to your request I forward you a copy of the affidavit made by Mrs Stewart 
and Mr Griffin, explanatory of the lapse of time in applying for administration. The certificate of burial 
was returned to you, and the two certificates of baptism are, of course, filed with the original affidavit. 
You must, therefore, obtain fresh ones, if they are required. 
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My charge for this is 3s. 6d. 
I remain yours, obediently, 
FREDK WILLM POTT 
Doctors’ Commons, 21* Sept, 1840 
W.H. BARBER, Esq.*” 


Pickerings recetved William again a few days later, on 24 September. He brought a copy of the 
affidavit. It referred to the baptismal certificates as annexed (see Appendix 1). Thompson asked to see 
them. William had not brought copies - and he never did so. Why not? He had paid 3s 6d to Mr Pott 
for the copy affidavit. Why had he not sent a clerk to get copies of the baptismal certificates and pay 
for them too? The inevitable conclusion is that he knew that giving them to Thompson, and so to his 
client Mr Strode, would not help: Strode knew of Stewart as a Scotchman but the certificates were for 
baptisms in Marylebone. Inconvenient investigations might ensue, such as looking for witnesses, or 
the obtaining of a baptismal certificate showing that Stewart had indeed been born in Scotland. 


Thompson again refused to help. As the argument raged, he said bluntly: “Let me see the 
sister’. William’s response was that she was very old, that she had only recently returned from America, 
she was infirm and so could not come. (Yet William would accompany an ‘Elizabeth Stewart’ to the 
Bank of England twice in the following month, October 1840.) Thompson concluded by saying that 
‘we were so perfectly satisfied there were no relations whatever of Stewart, we should be satisfied with 
nothing short of legal proof, at which he [William] seemed very much surprised’. William did not see 
Thompson again, but he called and met with a clerk in the firm, Andrew Spencer Besant, on 1 October. 
Besant had read the affidavit and told William that it was not satisfactory. He explained why, and later 
remembered some of his reasons: 


I quite recollect pointing out to him that the meeting at the Bank ought to be better explained, it was 
not likely a woman coming to England should meet her brother, coming from a distance, at the Bank. 


I also observed it was very odd the lady having come from New York to Bristol, and from thence to 
London, should get a person to take a letter to Marlow instead of going there herself. 


He asked William where Stewart was born, and where he went to school. Neither question 
was answered and William ‘expressed himself very much dissatisfied that we [Pickerings] did not think 
what he had already shown us was sufficient, and wished to know what would satisfy us.’ Besant again 
suggested that meeting the sister would be useful because she could provide the information he had 
asked for. William immediately retorted that this was not possible - but he did take away some ‘simple 
questions’ for her, which Besant wrote down for him under protest (because he thought that it was 
for William to prove the facts rather than for Pickerings to prompt him). William also took the copy 
of the affidavit back. He never called again, and Miss Stewart was never questioned by Strode’s 
solicitors. The questions he took away were: ‘where the deceased was born, where he went to school, 
at what age he left home, and which of his parents, if either or both, was at home at the time he left 
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home.” William, who had filed the baptismal certificates, chose not to say to Besant that John Stewart 
had been born in Marylebone. 


William reported back to Joshua, who decided to try another approach to ‘the Scotchman’ 
problem. Despite having filed the Marylebone certificates with the Court, he wrote in the name of 
Elizabeth Stewart to the Clerk to the Kirk Session in Callander, Perthshire, and applied for the 
matriage certificate of a Robert and Jane[t] Stewart. The story would presumably be that they had 
married in Scotland and moved to Marylebone. That he had identified a couple with, almost, the names 
he needed, in distant Callander, suggests that he must have been making inquiries for some time. He 
had known since May that John Stewart was Scottish and, in his letter of 25 June 1840, had asked 
William Windsor for more details, including: ‘if possible, what part of Scotland Mr. Stewart came 
from. This I was told, if I recollect rightly, might be obtained from a fellow-servant of his, who is a 
Scotchman, and now living at Marlow...’ 


Joshua sent the letter to the Clerk two days after William had met with Besant on 1 October 
1840. His chasing letter of 9 October refers to his earlier letter of 3 October:” 


Mr. Duncan M'Pherson, session clerk, 


Callander, 
Perthshire, 
Scotland 
No. 1, Southampton-terrace, 
Southampton-street, 
Camberwell, 
Surrey, London, 
Oct. 9, 1840. 
Sit, 


On Saturday last, Nov. 3 [sic], I wrote to you to have the goodness to send me the certificate of 
marriage of Robert and Jane Stewart, which took place in your parish in or about the year 1756, 
inclosing a post-office order for 2/ for the same. As I have not heard from you, I am anxious to learn 
whether my letter and its contents have reached you: you will therefore much oblige by giving me an 
answer by return of post. 


E,. STEWART. 


There was no such certificate. Robert Stewart had married a Janet, not a Jane. M’Pherson had 
never been sent £2 for a certificate before. In fact, letters had crossed: M’Pherson had replied to the 
letter of 3 October by his of 7 October. 
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M’Pherson’s letter was found in William’s office, with the Stewart papers, and it showed that 


Joshua, in his letter of 3 October, had asked M’Pherson, despite the records showing the bride’s name 


to be Janet, to send a certificate naming her as Jane. M’Pherson was not impressed at being asked to 


provide a false document: 


Mts. Stewart, 
No. 1, Southampton-terrace, 
Southampton-street, 
Camberwell, 
Surrey, near London," [post mark, 9th Oct., 1840] 
7th Oct., 1840, Callander 
Mts. Stewart, Madam, 


I yesterday received your letter, with enclosure, and now give the prefixed certificate of Robert Stewart 
and Janet Stewart's marriage. Were it in any way consistent with the duties of my office, I would comply 
with your desire, but were the records to be overhauled, and I found guilty of having given a false 
extract, according to the laws of this country I might be severely punished, if not denuded of my office; 
if they are the right parties, as I trust they are, I trust you may be able to adduce corroborative evidence, 
notwithstanding the slight difference of the female's name. 


DUNCAN M'PHERSON 


William goes to Great Marlow 


A few days after this letter had been sent, William, went to Great Marlow, on Tuesday 13 


October (according to William and his clerk, Peckham). The timings suggest that he had seen the letter 


from M’Pherson and the trip was an attempt to find some support for the Elizabeth Stewart story. A 


brief chronology is illuminating:”” 


Date Event 

19 September 1840 William meets Mr Edward Thompson of Pickering, Smith & 
Thompson & Co, solicitors to James Cranborne Strode. 

21 September 1840 Mr Pott, the proctor, writes to William, responding to his 


request for copies of the affidavit in support of the 
application for letters of administration and the baptismal 
certificates annexed to it. He provides a copy of the affidavit 
but tells William he will need to get copies of the certificates 
separately. 
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24 September 1840 William again meets with Mr Thompson (probably with his 
clerk, Andrew Besant, present). He produces a copy of the 
affidavit but not the certificates. 


Thursday 1 October 1840 William meets with Besant, takes away a list of questions. 


Saturday 3 October 1840 Joshua writes to M’Pherson. 


Wednesday 7 October 1840 M’Pherson replies, declining to change the certificate, but 
this is not posted until 9 October 1840. 


Friday 9 October 1840 Joshua chases a response from M’Pherson to his letter of 3 
October, unaware that one is on its way (the letters cross in 
the post). 

Tuesday 13 October 1840 William travels to Great Marlow. 

Thursday 15 October 1840 Date of letter to Chief Accountant at the Bank asking for the 
stock and arrears. 

Friday 16 October 1840 Letter lodged with the Bank. 

Thursday 22 October 1840 Bank makes order requested. 

Saturday 24 October 1840 Stock sold through Charles Hill. 

Saturday 31 October 1840 William writes to Pickerings — his first contact since 1 
October. 


Joshua recetved M’Pherson’s letter dated 7 October over the weekend or perhaps on Monday 
12 October. Either way, he must have hot-footed to William’s office on that Monday. William was 
able to drop everything and go to Marlow the next day. 


He took the train to Maidenhead, from the temporary station in Paddington, opened in June 
1838, which had been created by using the arches of Bishop’s Bridge Road as a facade. He alighted by 
the Thames in Maidenhead and no doubt took a moment there to admire Brunel’s new bridge (‘an 


engineering sensation”' 


) built to continue the line beyond the station where the line had until recently 
terminated. The bridge, with a Firefly class locomotive storming over it, features in JMW Turnet’s 
magnificent, "Rain, Steam, and Speed - The Great Western Railway' (1844), now in the National 
Gallery. There was as yet no line to Great Marlow: William took a horse or chaise to continue his 
journey. He too called on Henry Hyatt at the Greyhound Inn and ‘examined’ seven witnesses, taking 
‘written depositions’.”” He spent a shilling on ‘wine negus’, a shilling and sixpence for gin and water 
that was served to the witnesses, and another shilling and threepence for tea. When he had finished, 


he paid Hyatt five shillings for a horse and chaise back to Maidenhead.” 
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Some of those whom William met at Great Marlow remembered his visit. Henry Hyatt was 
clear about what happened, although he later was severely challenged on exactly when William came. 
He recalled that, like Joshua, William stayed with him for about six hours. According to Hyatt, when 
William arrived, he asked: 


‘Did you have a gentleman here, sometime ago, of the name of Jones?’ 
Hyatt replied, “Yes, there was.’ 


William said that he ‘came from Mr Jones, and Mr Jones and him were all one party.’ Hyatt 
took this to mean that he came from the same law firm. William’s line was that he had come to inquire 
after the relations of Stewart, who had died worth a great deal of property. All he wanted was to find 
out the real owner for it. He told Hyatt that ‘there was a great deal of [Stewart’s] property at Chelsea’ 
and made various other comments about his (supposed) assets, most of which Joshua had previously 


mentioned. 


The two men went out to see the ‘old people’. They told William that ‘there was a brother ... 
many yeats ago’ who had ‘gone to sea, it was supposed to America.’ The last man spoken to was James 
M’Lean, who walked up to the Greyhound. William was in the front room and M'Lean went to the 
bar. William joined him, and they talked. Hyatt was in and out and did not hear the whole conversation. 
At some point, Hyatt tried to chat to William. He knew Chelsea and asked where Stewart’s property 
was. William answered vaguely, saying it was near the College. 


Hyatt later explained: 


Tasked Mr. Barber where this property was at Chelsea, as I had some friends there. He said it was neat 
the College. 


I said, "Do you know a gentleman named Eagleton, surveyor of King's taxes, there?" 
He said, "No." 


I then asked if he knew Eagleton, who kept the Roebuck. He said he did not, nor did he know any 
such place. I did not press the inquiry. 


William Windsor, William Holmes, James M’Lean and Robert Loosely remembered a visit by 


this second man. 


Holmes remembered that William ‘asked about Stewart's money. I told him it was in the 
sinking fund, and I thought it was very little use looking after it. I do not think he said anything about 
Stewart's relations, but I told him I thought he had no relation.’ Loosely remembered that William 
asked him the same questions as Joshua, ‘about Stewart's affairs, and so on about his relations. I told 
him I had heard say he had a brother, but he never told me so. I told the second gentleman that he 
came from Scotland.’ He wobbled for a moment, saying ‘I will not swear that I said a word about 
Stewart's country, it is so long ago’, but when asked what he meant, he said ‘I am sure I told the 


gentlemen, that Stewart had told me he came from Scotland.’ 
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William invited Hyatt to write to him at 52 Nelson Square with any more information he could 
find. Hyatt later insisted that William gave his name as Clarence Peckham and that he, Hyatt, 
consequently and contemporaneously wrote down both the name and the address. William 
vehemently denied giving a false name. Hyatt said that he was coming to London next week. William 
invited him to come to Nelson Square and have a bite to eat. 


We can see that William was told that John Stewart was Scottish; indeed, Loosely made that 
clear. He must also have heatd about the lost brother, and that no sister had ever been mentioned. 
William did not claim that he was told anything different. He reported back to Joshua the following 
day, 14 October.” He never produced the ‘signed depositions’ he claimed to have taken that day. 


Sudden urgency 


After allowing over a month to pass, from the Letters being granted in August to his meeting 
with Besant on 1 October, and another week while Joshua corresponded with M’Pherson in Callander, 
William moved much faster after his visit to Marlow and his consultation with Joshua the following 
day. He promptly lodged the Letters with the Bank, on 16 October (Friday of the week in which he 
had, on his version, visited Great Marlow on the Tuesday) presumably with a letter in the name of 
Elizabeth Stewart, which he had written,” dated the day before: 


15th Oct. 1840. 
To the Chief-accountant at the Bank of England 


Sit, I respectfully request, that you will have the goodness to transfer into my name certain Long 
Annuities, amounting to £50 a year, or thereabout, now or lately standing in the name of my late 
brother, John Stewart, of Great Marlow, Buckinghamshire, gardener, and which I am informed have 
been transferred to the Commissioners for the Reduction of the National Debt. I should long since 
have made this application, but have been for several years in America. I only learnt the death 
of my brother on my return in May last. My brother died in March, 1827. 


ELISABETH STEWART, 
NO. 1, 
Southampton-terrace, 
Southampton-street, 
Camberwell. 


William and Miss Stewart went to the Bank on 22 October. He identified her, even though he 
had little or no information about her and she was not a long-standing client. William also had to be 
identified. A stockbroker he had known for a few years, Charles Hill, based nearby at 23 Threadneedle 
Street, agreed to do so. William and Hill were acquainted through the Southwark Literary Society. Hill 
later said ‘we were both members of that Society. Mr. Barber was one of the committee. He stood 
high and respectable in society as far as I know. The members of the committee were chosen on 
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account of their respectability. The committee is formed of some of the very first men in the borough 
of Southwark.”” 


LONDON: Bank of England, Interior perspectives 1798-1820: Interior perspective, Consols Transfer Office: © Sir John 
Soane’s Museum, London. 


Hill went with him to the Chief-Accountant's office at the Bank and saw there a Mr Gray, the 
Deputy-Accountant, and ‘a female dressed in dark clothing.’ This was ‘Elizabeth Stewart’, but the 
woman he later described was not Susannah Richards: 


She was between forty and fifty, as well as my memory will serve me. To the best of my recollection, 
she was not far advanced in years, or feeble. I think she was not an aged person; but the time is so long 
since. She was not thin. To the best of my recollection, she was a bulky person, stout in width and 
breadth, and rather above the middle stature. I have no distinct recollection, whether she was pale or 
fresh-coloured. She was in black. I did not observe any decrepitude about her. I think, [sic] she did not 
appeat to have any of the infirmities of age. Barber introduced her to me as Mrs or Miss Stewart. The 
usual document was then handed to me, with the words, "W. H. Barber, known by me...” 


Joshua had previously worried to Georgiana that he was ‘fearful my mother would not live to 
go through the business; he took her medicine nearly every morning; she was then seventy-one or 
seventy-two years of age.’ Given his medical experience, Joshua knew Susannah to be a very unwell 
woman - not someone who “did not appear to have any of the infirmities of age’. William had met the 
aged Susannah posing as Elizabeth Stewart. Griffin said that during his second attendance at Doctors’ 
Commons with her and Joshua, William came into the room. William also later wrote: 


When I had been concerned for him about a year, he introduced to me an old and infirm, but 
respectable-looking woman, as “Miss Stewart,’ who represented herself as the sister of one John 
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Stewart, who had died, leaving some money in the funds. Administration had been applied for, but 
finding the aid of a solicitor necessary, Fletcher introduced the claimant to me.%* 


If Hill was correct in his description of Miss Stewart, William knew in October that another 
woman had taken Susannah’s place (probably because she was too ill to attend). He also knew that 
the baptismal certificate he had filed with the court showed that Elizabeth Stewart had been born in 
1763 and so by 1840 would be around seventy-seven years of age and not ‘between forty and fifty’. It 
is not surprising that he declined to produce ‘the sister’ to Pickerings, since Susannah was unlikely to 
be well-equipped to answer questions. William refused their suggestion immediately and without 
taking any instructions. The normal response from a solicitor would be that his client was infirm but 
that he would speak to her. A client, hearing that an obstacle had arisen in her claim, might well want 
to meet with that obstacle, Pickerings, and shut them up. Indeed, refusing out of hand was potentially 
improper for that reason. The clear inference is that William knew she could not safely be produced, 
and indeed that Joshua would not allow it. And if he had produced a younger woman, Pickerings’ 
suspicions would have been hugely strengthened rather than allayed. 


Susannah died eight months later, in June 1841, at 24 Dean Street.” 


The order for payment of the arrears of dividends was made by the Governor and given to 
Miss Stewart and William: 


The order of Sir John Rae Reid, Governor of the Bank of England [directed] William Smee, the 
accountant-general, to transfer to the account of Elizabeth Stewart, of Southampton terrace, 
Southampton-street, Camberwell spinster, the sum of £51, Consolidated Long Annuities, for 
eighty years, transferred from the account of John Stewart, of Great Marlow, Bucks, gardener, to the 
account of the Commissioners for the Reduction of the National Debt, on the 11th of Oct., 1836; and 
also, directing £739 10s., being the unclaimed payments on the said annuities, from the 10th of 
Oct., 1826, to the 10th of Oct., 1840, to be paid to the said Elizabeth Stewart. On the back was written, 
Paid, 22nd Oct., 1840, Elizabeth Stewart, spinster—known to me, W. H. Barber—known to me, 
Charles Hill.! 


On the same day, 22 October, Miss Stewart cashed the order, receiving £630 in bank-notes 
and the balance of £109. 10s. in gold and silver. William’s handwriting was on the request given to the 
clerk in the Drawing Office of the Bank of England, Richard Tillotson, who paid out the notes and 
then sent her and, it seems, William, to his colleague, Francis Hilary, who would provide the balance 
in specie.’ William was therefore aware that at least over £100 of the proceeds was paid out in gold 
and silver. 


On 24 October, William called on the services of Charles Hill again, to sell the stock. They 
met after the sale had been arranged, around 2pm, and walked over to the Bank’s Transfer Office. 
The same woman that Hill had seen before was with them and she transferred the stock in his 
presence. He gave a cheque, drawn on Lubbock, Forster & Co, bankers, to William for £652.’ It 
seems that William and ‘Miss Stewart’ took it straight to that bank, which was close by at 11 Mansion 
House Street: the full amount was paid, not in notes, but in gold, in modern terms some £67,000 
worth of gold." 
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From the Stewart estate, the fraud had netted £1,391, later reduced to £1,388. Using the Bank 
of England inflation calculator, the value of this in 2021 was about £150,000. 


The small reduction came about because Hill realised later the same day that he had overpaid 
by £3. His first call was to William's office in nearby Tokenhouse Yard, but he was not there. He 
hurtied to Lubbock, Forster & Co." They said that they would check and later sent a clerk to his 
office to say that the cheque had been presented already — and paid out in gold. He must have tracked 
William down eventually because he mentioned the very prompt cashing of the cheque into gold, to 
which William responded that ‘they were silly people, or country people, and were alarmed at the 
panic, that then prevailed’ (because there were rumours of war with France). William gave him the 
address of Elizabeth Stewart but when Hill wrote to her, and had the letter delivered by one of his 
clerks, it was returned one or two days later.’ William then refunded the overpayment promptly. 


About a week later, Miss Stewart and Joshua seem to have converted into gold some £570 of 
the £630 in notes they had received for the unpaid dividends.'”° 


According to William’s assertion that he visited Marlow in October, Henry Hyatt’s call at 
Nelson Square would have been one day that same week. He came at about nine or ten in the 
evening.'"”’ A woman answered the door. He asked if Clarence Peckham was in. She asked his name. 
William appeared. Hyatt told him that he had heard nothing of any of Stewart's relations, except the 
brother, and was sent away without the promised dinner. 


Pickerings out-foxed 


Now that the money had been taken and changed into gold, it was safe to tackle Pickerings 
again. William wrote to them: 


21, Token-house-yard, 
Oct. 31, 1840. 

Re Stewart, deceased, 
Gentlemen, 


I am informed your client, Mr. Strode, holds some monies of his late servant, and which were due to 
him at his decease. As it will be the duty of my client to get in all assets without delay, and to furnish a 
residue account to the Stamp-office, I shall be glad if Mr. Strode will inform me what amount of money, 
if any, was due to him, either for wages or otherwise. 


W. H. BARBER. 


William did not deign to acknowledge, let alone answer, the questions that Besant had given 
him. Nor could he have had any (genuine) evidence that Strode owed money to Stewart. He did not 
mention his trip to Great Marlow, or, in doing so, deploy any evidence he had found there to show 
that John Stewart had money — or a sister. This matters because it was later argued for him that 


Pickerings having 
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disputed his claim, denied the existence of any sister of John Stewart’s, and refused, without further 
evidence, to yield up that which he claimed. It was to get this evidence — it was to recover the money 
and documents in Mr Strode’s hands that Mr Barber went to Marlow in October.!% 


Clearly, he had found nothing there that helped; indeed, what he heard was consistent with 
the position taken by Mr Strode and his lawyers. 


If they sensed any threat of their client being sued, Pickerings were not overly concerned: 
Stone-buildings, Lincoln's-inn, 

Nov. 2, 1840 

Re Stewart, deceased. 

Sit, 


In reply to your letter of the 31st ult., we beg to inquire who is your client, and by what right such 
client calls for information touching the affairs of the deceased. If your present application be on behalf 
of the party whom you represent as being a sister of the deceased, we have only to say, as we have 
before told you, that we are not satisfied that she is the sister, and as such we are not disposed to pay 
any more attention to it than to the applications made by other parties claiming to be next-of-kin of 
the deceased. 


Yours, &c., 


PICKERING, SMITH, and THOMPSON. 


The letter is blunt and unambiguous. William’s response was to make a direct threat: that he 
would issue a case (‘a bill’) in Court to force disclosure. He argued that not only had Elizabeth Stewart 
obtained Letters of Administration, but she had also now satisfied the Bank of England; which had 
released the stock to her. He wrote: 


Mr. W. H. Barber 

21, Tokenhouse-yard, 
Nov. 4, 1840. 

Re Stewart, deceased. 
Gentlemen, 


In inquiring who is my client, and by what right such client asks for information on this subject, it must 
surely have escaped your recollection that I took the trouble to produce for your inspection the letters 
of administration procured by such client, Elizabeth Stewart, the sister of the deceased, together with 
an affidavit in support thereof. Such an administration was not obtained until every query suggested 
by the registrar had been answered to his entire satisfaction. Subsequently to this, I have supported the 
claim of Mrs. Stewart so entirely to the satisfaction of the Bank Directors, as to induce them to order 
the transfer of stock which had stood in the deceased's names [sic] to that of my client. With all due 
deference, therefore, I submit she is entitled to have her claim regarded in a very different light to that 
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of the other applications to which your letter refers. I submit also that she is fairly entitled to an answer 
to the inquiry contained in my last, without being driven to the expense and delay of a bill of discovery, 


or any other adverse proceeding. 
Yours, &c., 


W. H. BARBER. 


Again, there was no attempt to answer Pickerings’ list of questions; and he sent no copies of 
the certificates of baptism. 


Pickerings softened their tone, no doubt to reduce the risk of their client becoming involved 
in an expensive court case, and, if that were unhappily to ensue, to demonstrate to the judge that they 
had been prepared to cooperate if given more evidence. But they did not change their position. 


Messrs. Pickering, Smith and Thompson. 
Lincoln's Inn, Nov. 6, 1840. 

Re Stewart, deceased. 

Sit, 


We have no desire that your client should be driven to the expense and inconvenience of filing a bill. 
Our only object is to be satisfied, on the part of Mr. Strode, that Elizabeth Stewart is the sister of the 
intestate. When this is accomplished we shall afford every information in our power. At present, 
certainly, it appears to us, from the copy of affidavit, which is all that we have had produced, that she 
has not made out her relationship. We shall be glad to have satisfactory answers to the queries you 
required us to put down in writing when you were last here, and which we then requested you to 


procure for our information. 
Yours, &c, 


PICKERING, SMITH, and THOMPSON. 


In this letter, Besant carefully put on record that he had asked questions that Wi/iam required 
him to write down, that William was asked to provide answers — and that nothing had been received. 
The ensuing silence from William reverberates down the years. He never replied and Pickerings heard 
no more from him (apart from a claim that William spoke to Edward Thompson when they bumped 
into each other in Lincoln’s Inn). They had successfully pinned him into a corner: a reply would have 
to include his refusal to answer the questions and he would be forced to justify it. At best, he could 
have relied on the Letters and denied that any other evidence was required: but the information 
Pickerings sought could be so easily obtained from a sister that he was wise to let the matter drop. 


Joshua was a good payer. He handed £400-£500 to Susannah for the family’s trouble, an 
enormous amount of money at the time. The average weekly wage in 1840 was about 14 shillings or 
just over £36 per annum.’ In modern values, the payment to Susannah was between £43,000 and 
£54,000. The payment might have been about half of the profit, considering that he had William’s 
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legal fees to pay and had incurred various expenses (such as the rent on lodgings for ‘Miss Stewart’ in 
Camberwell). He also paid William Christmas £50 or £100 — in gold — for his services. 


Ovetview 


There were multiple suspicious factors in this case, and it raises two questions: did William 
suspect that the Stewart transaction was dubious; did these factors not give him pause in later 
transactions? According to Henry Hyatt, William knew that Joshua had used a false name in Great 
Marlow, George Jones, and had himself used an alias — Clarence Peckham — which Hyatt wrote down. 
By 19 September, William was aware, most forcefully from Pickerings, that those who had known 
Stewart (often for many years) did not believe that he had a sister. He had been told in Great Marlow 
that Stewart was a Scotsman, after he had filed certificates showing him and his sister being baptised 
in Marylebone. He showed Pickerings the affidavit but not the baptismal certificates which it 
mentioned. He did not reply to their ‘simple questions’ including where Stewart had been born, even 
though he ‘knew’ it was in Marylebone. He immediately declined to let them see ‘Elizabeth Stewart’ 
when they asked to do so. 


If Charles Hill, who had no axe to grind with William, was right (at Mansion House and the 
Old Bailey), the woman who went to the Bank was, to William’s knowledge, not even the first 
impersonator of Miss Stewart. 


The money received for the stock was transferred into gold very quickly, requiring William to 
distance himself from his client (‘silly people’) in the eyes of Hill. This prompt exchange to gold was 
suspicious because it would cause an investigative trail to go cold.''’ We would now call it money 
laundering. The letter of 7 October 1840 from M’Pherson, the Kirk session clerk at Callander, was 
found in William’s office and exposed Joshua’s attempt to persuade him to issue an inaccurate 
marriage certificate, for a payment of £2, more than twice the average weekly wage at the time. 


A last question, for now, is why William went to Great Marlow at all? His first answer was that 
it was to get evidence to respond to the intransigence of Pickerings — but he found none, quite the 
opposite. Much later, in 1854, he had another explanation: that he went ‘with the view chiefly of 
tracing out any other property of the deceased’.'"’ It was argued that if he had been guilty, he would 
not have gone to Marlow. But, again, the opposite is the case. Joshua told him that he had been to 
Great Marlow himself and no doubt mentioned the names of the men he had spoken to. He could 
hardly lie to William about what they had said, when William would shortly ask them the same 
questions. An honest solicitor would have said to Joshua: Pickerings insist that Stewart did not have a 
sister; the men you spoke to essentially confirmed that; the evidence is that he was Scottish, yet we 
have filed baptismal certificates showing him born in London; what is the point in speaking to the 
men again? A less honest solicitor would agree to go to Marlow in the hope that he would find 
someone who would say at east something to suggest that there was a sister. The most likely explanation 
is that he went (also?) to assess whether the “old men’ represented any risk. 


The Marlow men were manifestly honest and had no motive to lie, and he would have found 
them cautious, as they were when questioned later, and concerned to be accurate. Henry Hyatt may 
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have mis-temembered when William came to see him but his overall evidence and that of the men 
(and James Strode) was clear that John Stewart was a Scotsman with no sister. 


Did William pause, or refuse to act further? No. Despite what he knew and had heard, William 
continued to help Joshua get the money. And he did so with sudden rapidity and before engaging 
again with Pickerings. 


Despite his exposure to the many suspicious aspects of the Stewart transaction, William acted 
for Joshua in other cases where the ‘friend at the Bank’ had disclosed confidential information. Indeed, 
Stewart is said by William to be first transaction of nine. He admitted that four were frauds but since 
these were the subject of prosecution, that was no great concession. We have it on his word that the 
other five were ‘bona fide’ as he put it, albeit that he did not disclose the names of three of them." 


There was a coda. William had been given the money required to pay the necessary stamp 
duty, but he did not pass it on. This led, over two years later, to the Stamp Office pursuing Thomas 
Griffin for payment. He ignored a first letter but became troubled when two more came. He went to 
see Mr Pott's clerk, and on 20 July 1842,'” he travelled to Joshua’s house at Southampton-terrace. 
There he left a message before going on to the nearby address where he expected to find Susannah. 
She had gone. He wrote to her. A few days later, Georgiana called on him. His letter had been passed 
on to William Sanders in Bristol who had then written to Georgiana. Griffin told her he was ‘very 
much surprised to find the business was so very much neglected respecting the payment of the stamp- 
duty, which I was answerable for’. She told ‘me she would forward the letter to the attorney, who had 
the business to do for her, and I should have no further trouble about the matter.’ He received another 
letter from the Stamp Office and after approaching Susannah, he went to 45, Oxford Street where 
Georgiana lived with Josiah Dorey, draper, after their marriage of 21 February 1843. She suggested 
that he ‘take the letter to the attorney... Mr. Barber, Bridge-street, Blackfriars.’ He went quickly but 
did not see William and so left the letter with his clerk. When he returned the next day William told 
him that ‘he was then in treaty with’ [negotiating with] the Stamp Office about the duty, and he ‘should 
hear no more about it.” No more letters were received." 


William did not dispute that he had been given the necessary money.'” In those days, solicitors 
were not yet requited to keep clients’ money in a separate account (although many did). As we have 
seen, William was often short of ready cash. His own representative accepted that the duty was not 
paid and then said: 


What do I infer from this? Two things — first, that Barber was a needy man, that he availed himself of 
that indulgence and delay allowed by government offices in payment of these duties. The money is not 
pressed for sometimes for eighteen months or two years. To a man of small means, such forbearance 
is of great importance ...1!6 


Indeed, to a needy man of few means, a blind eye might well be turned to suspicions about a 
client; a client who was subsequently described on William’s behalf with clarity: 


It is true that Fletcher was a client, and came to Mr Barber’s office with everything that could 
recommend him to a young attorney, character, standing, and wealth, all calculated to lull suspicion, 
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and to provoke a desire to retain his countenance and support? [sic] As a good client he was respected 
... and was treated in Mr Barber’s office with a feeling bordering upon reverence.!"” 


William rarely mentioned Svewart in his later, lengthy, disquisitions intended to demonstrate his 


innocence; until, in the 1850s, he felt compelled to do so." 
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Wachenburgh (abroad), Charles Francois Xavier Melon de la Graze and wife (abroad). [S]upplementary bill Michaelmas 
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> He, perhaps rather grudgingly, acknowledged this in sworn evidence: “Barber states in an affidavit, sworn by him on 


he 15% May, 1849, that he believes it to be true, that it (the amount of the duty aforesaid) was originally paid to him ...’ 
Legal Observer (1850) 39 “The Case of Wm. Henry Barber: The Master’s Report’ Part 1, 258-268, 259. 
6 Wilkins and Gregory (1844) 21. 


7 Wilkins and Gregory (1844) 23. 
8 See Chapter 35. BB (1854) Elucidating the Judgment, 17-32. 
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Chapter 5 — Robins and Smith 


It was stated by Mr. Smedley that he had remonstrated with Mr. Barber for adopting 
that mode of conducting business, and warned him that some day it would bring him into 
difficulty; but this was altogether denied by Mr. Barber... 


Charles Wilkins, 1850! 
Despite the fierce opposition he had faced in Stewart, William barrelled on. 


Joshua brought him regular work in the 1840s. No doubt the routine ‘heavy’ work of his 
business affairs continued; and he brought at least another eight cases of unclaimed stock and 
dividends. We have the names in five of them. William chose not to disclose the other three, while 
insisting that they were ‘bona fide’ and that the unclaimed money was paid to the true owners. We 
only have his word for that. But, to be fair, it is likely that the Bank worked hard to identify all 
transactions involving William. If they found these three ‘genuine’ ones, William would say, with some 
justification, that investigators do not pursue cases for other reasons: that four cases were enough; 
that they could not justify the cost of investigating several other transactions; and so on. 


A mystery remains: why, if he felt able to disclose (some) details of two ‘bona fide’ cases, as 
he called them, did William not name the others and produce happy beneficiaries to give evidence in 
his support? Even if this was not practical at the Old Bailey, he could have produced affidavits from 
them in his later battles with the Law Society, if he had chosen to ask and they had agreed to help. In 
his Memorial of December 1844, he wrote: ‘It would, Sit, occupy too much of your time, were I to 
detail the particulars of all the cases in which Fletcher traced out the true owners of unclaimed stock 
and dividends, and through my professional instrumentality placed them in possession of their rights’. 
A concern about the precious time of the Secretary of State is hollow in the context of William’s 
relentless campaign. He simply chose not to identify or discuss three of the transactions, and he 
avoided the inconvenient aspects of those he did describe. 


‘The nine cases were: 


Case’ | Transaction’ Year Proceeds per | Actual 
William‘ proceeds 

1 John Stewart — ‘fraud’ August 1840 £1,300 | £1,388.50 

Z David Smith — ‘bona fide’ | 1840 £1,200 

3 George [sic] Robins — ‘bona | Starting in late 1840 or £1,500 

fide’ early 1841 
4 Burchard — ‘fraud’ May 1841 £1,500 | £,1698.25 
5 Unnamed — ‘bona fide’ Not stated 


79 


One Man’s Justice 


6 Unnamed — ‘bona fide’ Not stated 
7 Thomas Hunt — ‘fraud’ June 1842 £1,500 | £1,645.60 
8 Unnamed — ‘bona fide’ Not stated 
9 Anne Slack — ‘fraud’ October 1843 £3,500° | £4,651.45 


William chose the cases of David Smith and George Robins because, as well as resulting in 
money being paid to the true owner, they had features which he thought would help his position. In 


Smith, the beneficiaries were poverty-stricken and, he says, deeply moved by receiving their money. 
The Robins transaction 


George Robins was very well-known and wealthy auctioneer. William’s description of the 
transaction is frustratingly vague: on a first reading, who was the deceased, who the beneficiary? 


The other case, and which more resembled Slack's, was that of “George Robins, of Warwick House, 
Regent-street." About the end of 1840, or beginning of 1841, Fletcher instructed me to communicate 
with Mr. Reid, of Ripley (the uncle of Mr. Bramall, my late solicitor), who was one of the executors of 
the deceased, to learn if he knew of a sum of about £1,500 stock in the deceased's name, and which 
had gone to the Commissioners. I accordingly commenced a correspondence with him, which was 
continued at intervals for several months—NMr. Reid being unwell, and I only wrote occasionally, as 
Pletcher reminded me of this when he saw me on other business. At length Mr. Reid called at my 
office, and although I entirely concealed from him the nature and extent of the property, he was so far 
satisfied as to refer me to his solicitors, Messrs. Smedley and Rogers, of Jermyn-street. With them I 
accordingly negotiated terms. An agreement was prepared, in which I inserted the name of a friend of 
mine as a trustee for Fletcher (who desired not to appear in it). The money was afterwards realized by 
the executors, who paid me a hundred guineas for the information, trouble, law charges, and some 
outlay. I consumed much time in this business, besides being at some expense; and Fletcher paid me 
£55 for my law bill, and I gave him a check for the remaining £50.° 


The deceased was George Robins. Mr Reid of Ripley was one of his executors — and happened 
to be the uncle of William’s solicitor, Thomas Elisha Bramall. Smedley & Rogers acted for the 


executors. 


William did not mention until 1850 that he was unhappy with the payment of 100 guineas. In 
that year, it was said that he ‘was to receive a kind of percentage on the money recovered.’ That was 
not denied, the response being simply that the contract was ‘at once most prudent and proper’ because 
he could not know the trouble and expense involved in ‘proving the claim’ and otherwise the benefit 
might have been largely eaten up in such expense.’ 


An article in the Caledonian Mercury of 6 May 1844 refers to commissions of five to twenty per 
cent. In 1850, the contract in Robins was described by a Master of the High Court: 
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By this agreement, dated 10% February, 1842, and made between James Reid, Esq., John Utterton, 
Esq., and Thomas Bramall, Esq., of the one part, and Henry Stein Turrell of the other part [sic]. After 
reciting that Turrell was possessed of certain information and facilities for recovering certain property 
of which the said George Robins died possessed, but which was unknown to his said executors or 
either of them, and who were therefore unable to recover the same, and that Turrell had agreed with 
the said Reid, Utterton, and Bramall to take all such measures at his own costs and charges as might be 
necessary for recovering the property, Reid, Utterton, and Bramall agreed that they would pay and 
allow such a sum to Turrell as a remuneration for his costs and charges in recovering the said property, 
and for such payments as he might make to parties for information or otherwise as he, or his solicitor, 
Barber, might claim for the same, such sum not to exceed in the whole one-sixth of the net amount 
payable to the said Reid, Utterton, and Bramall as the proceeds of the measures to be taken by Turrell; 
and they further agreed to offer to Turrell every assistance in their power for recovering the property 
by the production of documents or otherwise, the expense of such production to be paid by Turrell.® 


One-sixth of the money recovered would be just under 17 per cent. This confirms the 
Caledonian Mercury allegation. William denied that commissions were high, asserting that they were a 
quantum meruit - which means that the amount due represented what Joshua had reasonably earned. 
Very unhappy with the process, Mr Smedley had refused to pay the one-sixth, which would have been 
£250, and paid instead the 100 guineas. He had a basis for this in the contract. The one-sixth share 
was a maximum: the fee due was ‘remuneration for his [Turrell/Joshua’s] costs and charges in 
recovering the said property, and for such payments as he might make to parties for information or 
otherwise as he, or his solicitor, Barber, might claim for the same, such sum not to exceed in the whole 
one-sixth of the net amount payable’. Unless there was some other clause in the contract defining 
what was meant by Joshua’s ‘costs and charges,’ this is a surprisingly imprecise way of doing business, 
with the result that Smedley was able to send a much lower sum than the maximum. 


William complained that Smedley, who had negotiated the agreement with William, ‘never said 
a word against it until he had got possession of the money and had to pay for the cost of obtaining it.’ 
This suggests that Smedley objected promptly after receiving the funds. Sour grapes by someone 
whose clients were over a barrel perhaps: but the incident shows that William’s activities were 


unattractive to fellow solicitors. 


Mr Smedley swore later that ‘he, as an older man and an older practitioner, cautioned Barber 
against entering into such transactions in the future.”” Smedley’s allegation was characterised on 
William’s behalf as that he had ‘remonstrated with Mr. Barber for adopting that mode of conducting 
business, and warned him that some day it would bring him into difficulty’.'” This was dismissed by 
William as ‘pure fiction.’"' It is difficult to see why Smedley, a reputable solicitor, would perjure himself 


in such a way in a case in which he had no personal interest. 


While William’s summary, quoted above, does not clearly say whether George Robins was the 
deceased or the beneficiary, it was written separately that William ‘assisted the executors of the late 
Mr George Robins, an auctioneer, to recover the sum of £1,500 belonging to Mr Robins.’”” There is 
only one auctioneer of that name in the Post Office London Directory (Street, Commercial & Trades) 
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of 1841, showing him as having an office in Covent Garden” and living at 26 Park Crescent, Regents 
ra 


George or John Robins? And a (very) rich heiress 


George Robins the auctioneer was a very high profile, colourful figure but it seems that 
William, and his counsel in turn, were in error. George Robins was not dead in 1840: he lived until 
1847, mostly at Park Crescent, and he died at one of his homes, Regency House, in Brighton. His 
office always seems to have been in Covent Garden and indeed his Will of March 1845 describes him 
as ‘George Henry Robins of Covent Garden in the County of Middlesex, Auctioneer’. The mistake is 
strange: in 1844, George Robins was advertising (often multiple) properties for auction in The Times 
and these entries even appeared on the same day as that newspapert’s extensive coverage of William’s 


case.” 


The correct Mr Robins of Warwick House, Regent Street was John Robins. He is sometimes 
mistaken for George and vice versa. For example, it was said that George presided at the infamous 
‘bonfire of Regency vanities’,'° namely the sale of the contents of Wanstead House, Essex in 1822, a 
vast disposal by a profligate man who held only a life interest in the property. In 1812, William 
Wellesley Pole had married the immensely rich heiress Catherine Tylney Long. She had inherited 
Wanstead House in 1805, a Palladian mansion designed by Colen Campbell in grand style with a 
seventy-foot ballroom, and crammed with beautiful furniture, hangings, sculpture, and paintings: 


The hall contained two statues from the ruins of Herculanaeum, and paintings by Andrea Casali. Its 
ceiling was painted by William Kent, with figures representing Morning, Noon, and Night. The 
ballroom was hung with tapestries said to have come from the old house and to have dated from 


Leicester's time [the late 1500s]. Among many other treasures were paintings by Holbein, Raphael, 
Rembrandt, and Van Dyck.!” 


Wanstead House as built — public domain'* 
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The estate had been bought with the very dubious wealth of Sir Josiah Child — leading light of 
the East India Company, owner of a slave plantation in Jamaica, a man prone to topping up his fortune 
by marrying rich widows (and suing to gain control of their children’s trust funds); and controversial 
victualler to the Royal Navy, leading Prince Rupert to suggest that Child should be put on the ships 
which he had purported to provision.”” William Dalrymple recounts that the ‘recklessly aggressive’ 
Child ‘was described by the diarist John Evelyn as “an overgrown and suddenly monied man ... most 
sordidly avaricious” who instigated a disastrous campaign to teach the Mughals of Bengal a lesson. 
The result was: 


The Mughal war machine swept away the English landing parties as easily as if it were swatting flies; 
soon the EIC factories at Hughli, Patna, Kasimbazar, Masulipatnam and Vizagapatam had all been 
seized and plundered, the English had been expelled completely from Bengal ... [Many of] its captured 
factors ... wete being paraded in chains through the streets or kept fettered in the Surat castle and the 
Dhaka Red Fort “in insufferable and tattered conditions ... like thiefs [sic] and murders [sic].”2° 


That went well, then. 


William Wellesley Pole was the nephew of the Duke of Wellington (Arthur Wellesley), hero 
of Waterloo, and Prime Minister between 1828 and 1830 and again briefly in 1834. Catherine had 
taken Pole as her husband in preference to the Duke of Clarence, later William IV (although he had 
not expected to become King at the time). The Duke was no catch, having ten children by his long 
term mistress ‘Mrs Jordan’ (in fact the unmarried actress Dorothea Bland), and being more than 20 
years older than Catherine. He was also portly, balding and ruddy-faced,” and a biographer wrote that 
‘a foul mouth and strong head [for alcohol] were his two most notable legacies from the navy... He 
was, in short, something of a boor...”” Although the Duke seems to have persuaded himself that he 
loved Catherine after they met in 1811, he had already expressed his intent, and need, for money to 
provide for his ten beloved children. After Catherine’s rejection, he was said to have immediately 
proposed to: a Miss Mercer; Lady Berkeley, the Dowager Lady Downshire; and Lady Charlotte 
Lindsay. The nastiest aspect of this episode is that after he was told to forget any designs on Catherine 
while he lived with his mistress, he promptly dumped Mrs Jordan after 20 years together and later 
stopped her allowance. She died almost destitute after exiling herself to France to escape her debts.” 


In contrast to the Duke, William Pole was twenty-four, young, handsome — and wild. 


Catherine’s family was gravely worried about Pole’s character and much hard work was done 
by lawyers and others to protect her and her inheritance from what he might do; a difficult task in 
times when a wife’s property, and even her person, were under the control of her husband. The lawyers 
managed to ensure that she would not be liable for his debts. They also structured the inheritance to 
prevent Pole from owning Wanstead House, instead giving him only a life interest.** The young couple 
married in 1812, Pole characteristically neglecting to buy a wedding ring. Fortunately, the ceremony 
was in St James’s Church on Piccadilly: a jeweller was summoned and ran across from his shop with 
a selection.” After the marriage, Pole adopted, by Royal licence, the extraordinary name of William 
Pole Tylney Long Wellesley, leading to a nickname of ‘Long Pole’. The couple referred to themselves 
as Mr and Mrs Long Wellesley. 
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Pole was a determined and ultimately evil man. He racked up enormous debts and even the 
huge income he gained from Catherine’s estates on their marriage was not enough. By 1820, he had 
to flee to France to avoid arrest and imprisonment. Eventually, the unwisely devoted Catherine joined 
him, taking their three children with her, although she herself had no need to leave the country. By 
1821 his finances were in a disastrous state. He owed £60,000 (£7m in modern value) and he repaid 
Catherine’s loyalty by exploiting his control of Wanstead House. He could not sell it because he was 
not the owner. Instead, he arranged an auction of its spectacular contents: furniture, silver, silk carpets, 
paintings, famous wines. But England was in a recession and the sale raised only enough to cover 
about half of his debts. As if stripping the house were not enough, he noticed another gap in the 
lawyers’ attempt to protect Catherine: unable to sell, he arranged for the house to be demolished - to 
raise money by sale of the bricks and other materials. The famous house ceased to exist. 


But it was the earlier auction of the contents, by John Robins, which was a major event: a huge 
undertaking that took thirty-two days to complete. Some thirty thousand bidders and the merely 
cutious came on the first day, 10 June 1822. Roman statues and two chandeliers from the Great Hall 
— ‘magnificently carved, richly gilt and surmounted by a superb spread eagle destroying a snake’ - went 
to the Duke of Devonshire. The Earl of Pembroke bought glorious carpets and curtains plus sofas by 
William Kent ‘ornately carved with mermaids and seashells’. Paintings, including some that Catherine 
had asked to be spared because they were of family, and of sentimental rather than monetary value, 
were dispersed.” 


A year or so after the auction, the couple were in Naples. Catherine had already seen off one 
mistress in England who had given birth to Pole’s child, generously granting her £500 a year (to stay 
away from him). But he was a serial adulterer and an unbounded wastrel. In Naples he took up with 
Helena Bligh, the wife of a captain of the Coldstream Guards, often spending the night with her after 
sneaking out of his bedroom and into hers in a nearby house. This was achieved by renting the 
adjoining house and climbing from one bedroom balcony to another. Expecting to leave Helena 
behind at some stage, he was horrified when she left her husband (and indeed she stuck to Pole for 
many years). Catherine discovered his betrayal. So began a long process of Pole’s promises to reform 
punctuated with contradictory and outrageous behaviour: such as secretly installing Helena in another 
part of a hotel in Florence where the couple and their children were staying. This drove Catherine to 
despair. Eventually, she escaped him and, very unusually, began legal proceedings to keep him away 
from his children. 


But all of this had worn her out and Catherine died in 1825 before the court case could be 
heard. She had however managed to make the children wards of court. Pole fought on, particularly 
keen to gain custody of his eldest son who had inherited from Catherine. To his great credit, the Duke 
of Wellington protected the children and Pole sensationally lost the case.” Like many deeply dishonest 
men, he would not accept the outcome and had his daughter abducted and smuggled to France. 
Fortunately, he was caught, found in contempt of Court and sent to the Fleet prison until he purged 
his contempt by returning the little girl. He did so but it was said that Catherine’s sisters secretly paid 


a ransom.” He then exhibited another trait of the defeated and dishonest: disgracefully slandering 
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those who had stood up to him — with ever more outrageous lies, including vicious sexual allegations 
against the Duke of Wellington, Marianne Patterson (whom he had wanted to marry but who settled 
with his brother Richard instead”), and Catherine’s sisters. He also went after others who were less 
able to ignore him. He attacked two men who had protected Catherine and the children and who had 
given evidence about his behaviour. A Mr Pitman, tutor to his sons, observed that Pole’s influence 
had made the boys foul-mouthed and feral. A Dr Thomas Bulkeley had refused to abort Helena’s 
pregnancy but in typical criminal fashion, Pole accused him of the opposite: of having he/ped her to do 
so. Bulkeley’s career was ruined.” Men like Pole leave a trail of human destruction — and seem to take 
pleasure in that. 


Pole died in 1857 while living in lodgings. His obituary in the Morning Chronicle pulled no 
punches: 


The earl had been married twice, first to Miss Long, one of the richest heiresses in the kingdom, whose 
fortune, as well as his own, he quickly squandered; and his second marriage was with a Mrs Bligh. He 
had a family of five children by his first wife, but, as the public are aware, both marriages turned out 
very unfortunate owing to the peculiar disposition of the earl, and for upwards of twenty years prior 
to his decease the countess had been living apart from him. ... His first wife, Miss "Catherine Tylney 
Long..." brought him a fortune of half a million, and died of a broken heart. His second wife, ... 
having lived with him for years in adultery, was, on the death of her husband and his wife, married by 
him, and became equally miserable with his first; wasted with care, involved in debt, living in garrets, 
and even occasionally applying to a police-magistrate or a parish for assistance - as Countess of 
Mornington - an honoured name - borne before her by the mother of Wellington and Wellesley. A 
spendthrift, a profligate, and gambler in his youth, he became a debauchée in his manhood, and 
achieved the prime disgrace of being the second person whom the Court of Chancery deprived of 
paternal rights, by withdrawing out of his care his children, whose early tastes and whose morals he 
wickedly endeavoured to corrupt, from a malicious desire to add to the agonies of their desolate and 
broken-hearted mother. Redeemed by no single virtue - adorned by no single grace - his life has gone 
out, even without flicker of repentance - his "retirement" was that of one who was deservedly avoided 
of all men. 


Magnificent! 


William Barber is involved in this story because Joshua identified unclaimed stock in the Bank 
that was due to the estate of John Robins, the auctioneer of Wanstead House’s contents. The catalogue 
» 34 


for the sale identified him as ‘Mr. Robins of Warwick House Regent Street’.” A copy of the catalogue 
is held by Sir John Soane’s Museum and names him as: 


ROBINS, John 

[Sale catalogue. 1822:06:10--07:22] 

Wanstead House, Essex. Magnificent furniture, collection of fine paintings and sculpture, massive 
silver and fine plate, splendid library of choice books, ... A catalogue of the magnificent and costly 
furniture of the princely mansion, Wanstead House, ... which by order of the trustees, will be sold by 
auction, by Mr. Robins, (of Warwick House, Regent Street,) on the premises, Wanstead House, on 
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Monday, 10th June, 1822, and 31 following days, Saturdays and Sundays excepted 
London:, printed by J. Brettell, Rupert Street, 18223 


A short biographical note of John Robins is provided by the Dictionary of English Furniture 
Makers 1660-1840: 


Rob[b]ins, John. London; upholder,* auctioneer, warehouseman and cabinet maker (b. 1750-d. 1831). 
Addresses given at 28 Chancery Lane, 1776-94, and Warwick House, Beak St, Golden Sq., 1793-1828. 
He is also listed at 170 Regent St, 1825-28.57 


Some advertisements for the Wanstead House auction identified the auctioneer as Mr Robins 
of Warwick House, Regent Street, but also that catalogues could be obtained, for five shillings each, 
from ‘Mr. Robins’s office, 170, Regent-street.’”* 


The Dictionary gives details of his work, and one item is described, concluding with: 


The underside of the cornice bears the printed label of ‘John Robins cabinet and upholstery 
manufactory, Warwick House, Regent Street, London...”? 


George Robins was never at Warwick House and it makes sense that John Robins, a specialist 
in furniture who did much work for Sir John Soane (coincidentally architect to the Bank of England 
from 1788), was the Wanstead House auctioneer. John’s death in 1831 also fits since he presumably 
omitted to claim some dividends, leading to a transfer to the Commissioners - and the attentions of 
William Christmas and Joshua. Did William simply make a mistake? Probably: the name of George 
Robins was no doubt much better known than that of John. There was no concealment: Smedley, 
solicitor to the estate, was involved and he could have corrected the error as necessary. 


The correct name of the deceased is put beyond doubt by a letter from Joshua to William 
dated 22 October 1841 in which he wrote, with his own underlining: ‘The matter concerning John 


Robins remains the same’.”” 


William says that in Robins he himself was paid one hundred guineas and after payment of his 
bill of £55 the balance of £50 was paid to Joshua (see below). As we have seen, Mr Smedley promptly 
objected to the arrangement. This was not a situation which Polden rather pejoratively characterises 
as old allegations that the Law Society ‘managed to dredge up’.“' And of course, this was one of the 
transactions where a false name was used in the agreement and the nature of the asset was concealed. 


The Bramall family 


There is a final oddity about Robins. After mentioning that Joshua had instructed him to 
correspond with an executor of the estate, ‘Mr Reid, of Ripley,’ William then commented that Reid 
was the uncle of ‘Mr Bramall, my late solicitor’. This was, as identified by The Times, T.E. Bramall” 
(Thomas Elisha Bramall): his father was also one of the executors of the John Robins estate. The copy 
of John’s Will, dated 12 September 1823, which can be downloaded from the National Archives, is a 
monumental, multiple-paged, close written, un-paragraphed text; and, not unusually, it led to litigation. 
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One of Robins’s daughters, Frances, who had married a Colonel John Utterton, brought the case, 
starting with a scattergun aiming to involve every possible defendant: 


Short title: Utterton v Robins. 
Document type: Bill and eleven answers. 
Plaintiffs: John Utterton and others. 


Defendants: Thomas Bramall, Caleb Welch Collins, John Goble Blake, Richard White, James Burgh, 
junior James Reid and wife, Louise Burton, Eleanor Burton, Charles Burton, Mary Josepha Reid, 
Emily Reid, Frances Annie Reid, Ellen Susannah Reid, Joseph Robins and wife, John Bramall, Mary 
Bramall, Frances Anne Bramall, Thomas Bramall, junior, Elizabeth Robins, widow, Henry Wood 
Roby and wife, Mary Kerton Roby, Henry John Roby, Joseph Smith alias Joseph William Smith, 
Thomas Borton, Daniel Jones and wife, James Robins and wife (abroad) and Matilda Robins (abroad).* 


The Thomases Bramall were related by marriage to the Robins family. Thomas senior was an 
executor because he was son-in-law to John Robins, having married his daughter Sophia in 1809. He 
was from Lichfield Street in Tamworth and spent all of his later life there, as Mayor, Alderman and 
justice of the peace, once notoriously sending an eight-year-old boy to the House of Correction for 
breaking a tailor’s mirror when he threw at a bird and ‘missed’. The witnesses at his marriage included 
Sophia’s brother Joseph Robins and a ‘J. Reid’ — John Reid had married her elder sister Mary in 1807. 


Thomas senior and Sophia had six children although two died in early childhood.” Thomas 
Elisha Bramall was the last, baptised on 17 April 1820, the year his brother Thomas James Bramall 
died at about five years old. Sophia died three months later, on 17 July, aged only thirty-three, possibly 
because of complications from the birth. 


In 1837, Thomas Elisha Bramall was articled to a solicitor in Tamworth, Thomas Bridge Brook 
Stevens, no doubt a friend of his father. Thomas Elisha is listed in a commercial directory as an 
attorney at 24 (or 14) Coldbath Square, Clerkenwell, in 1845 — and no other Bramall is in the list of 
‘attornies’. He was practising from Verulam Chambers in Gray’s Inn when acting for William. 


In 1844, William’s ‘Mr Bramall’ was said to be ill. William subsequently referred to him as his 
‘late solicitor’, and Patrick Polden speculates that his illness was probably terminal because he did not 
appear in the Law List after 1844.*° But William used ‘late’ in the sense of ‘formet’”’ rather than 
‘deceased’ - because Thomas Elisha did not die in the 1840s. (Indeed, there is no record of a Thomas 
Elisha Bramall, or a likely Thomas Bramall, dying between 1844 and 1851.) His disappearance from 
the Law List is explained by the fact that he travelled to New York City in July 1845 after marrying 
Susannah Gibson née Brotherton at Bristol in May. For the journey, he gave his occupation as 
solicitor. They returned to London, and a daughter, Lucy Sophia Elizabeth Bramall was born there on 
4 July 1847, Thomas Elisha’s abode being given as Davies Street. He went back to the United States 
that year and when he died in 1889 it was recorded that he had been in the US for 40 years. It is not 
clear whether Susannah went with him. Lucy married in England in 1871. He lived mostly in Brooklyn 
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or the Bronx in New York City, working as an editor and journalist. He married Mary Jane Greene 
(aged 19) in July 1871. They had six children although two of them, twins, died in infancy.* 


When Thomas Elisha acted for William, he was only 24 and had not long been a solicitor. He 
would have qualified only around 1842. That he was recently admitted might explain William’s 
comment that he was ‘compelled to accept the services of Mr Bramall a gentleman who I believe never 
had a criminal case to conduct before.” Thomas Elisha does not seem to have been successful as a 
lawyer. He did not seek to qualify as an attorney in the USA. 


‘Mr Reid’ does indeed seem to have been Thomas Elisha’s uncle (by marriage), his father as 
we have seen having married Sophia Robins in 1809. Sophia’s sister Mary had married James Reid in 
1807. 


The scattergun litigation reached trial but only on a narrow issue. Colonel Utterton and his 
wife Frances (née Robins) pointed out correctly that her father John Robins had made a Will leaving 
them a house in Brompton Terrace. But after making this Will, he sold the property. He later wrote 
that Frances was instead to have a house he had bought from a Lady Bulkley, at Portugal Street. He 
had arranged for it to be conveyed into the name of his son, Joseph, but wrote, in an unwitnessed 
note, that he was ‘certain that my son Joseph will assign it according to my wish’. The litigation was 
to establish the legal effect of the Will and codicils and to decide whether the Portugal Street house 
had been legally left to Frances or instead fell into the residue and was to be held on trust (in which 
Frances seems to have had a quarter share). She lost.” 


John Robins was a wealthy man who was active in buying and selling property. The facts of 
the Utterton case show that he was either unworldly — trying to change his Will without having a 
proper codicil prepared — or disorganised. It is not difficult to believe that he overlooked £1,500 of 
stock at the Bank and forgot to claim his dividends or to leave clear details so that his executors could 
do so. 


Thomas Elisha Bramall’s involvement in the events after William’s apprehension is curious. 
Robert Peckham went to work for him as his managing clerk, and Bramall ‘conducted’ the ‘defence 
eratuitously’.”’ William does not mention in his various publications something which Peckham swore 
to, namely that Thomas Elisha himself gained about £1,000 from the Robins transaction: 


there was one in which Mr. Bramhall [sic], my present employer, recetved about £1000 from unclaimed 
dividends, for which he was very thankful—that was an affair between Mr. Fletcher and Mr. Barber— 
Mr. George [sic] Robins, the auctioneer, was the party who died, leaving the dividends unclaimed. 


This seems strange, because one would expect the money coming from the Bank to go first to 
Smedley & Rogers and then to be paid out according to the Will; and it seems most unlikely that it 
was all (or most of it) properly due to one grandson, Thomas Elisha. The comment that he received 
it and was ‘very thankful’ suggests it was a personal benefit. Had he profited improperly, hence his 
gratuitous help to William and his resettlement in Bristol and then the United States? On the other 


88 


One Man’s Justice 


hand, Smedley & Rogers were involved and would not have allowed estate money to siphoned off 
improperly.” 


Peckham made the same mistake as William by naming Robins as George rather than John.” 
He denied that William had ‘given me instructions as to the manner in which I should give evidence.” 
Since Peckham was instructing Wilkins in William’s defence, he would inevitably know what William’s 
case was, and there is nothing inherently sinister in that (although Peckham conducting the defence, 
under the auspices of Thomas Elisha, while also a witness is somewhat troubling); but his repetition 
of the error suggests that he might not have had independent knowledge of the transaction, and that 
his evidence was based on what William had told him. 


We have seen that William issued a bill for £55 (£5,748 in 2019). How did he run up such 
fees? The sequence should have been simple: Christmas tells Joshua that stock belonging to a John 
Robins has been transferred to the Commissioners. A check at Doctors’ Commons identifies the 
executors and it is then relatively simple to have William write to James Reid. Perhaps much of the 
fees were attributable to William negotiating with Smedley & Rogers and drafting the agreement — salt 
in the wound they felt their clients had suffered. He also wrote, in 1854, that the ‘tracing out and 


subsequent negotiation ... extended over a period of twelve months’. 


This case does not reflect well on William. He misled other solicitors by using the name Turrell 
to hide the involvement of Joshua. The contract was founded on lies: that the contracting party was 
Turrell and that Turrell held information. Smedley swore that he warned William about his conduct 
and took severe objection to the way he had conducted the negotiation. That Thomas Elisha Bramall 
had a connection to the transaction, and may have received the money, but then conducted, or lent 
his name to, William’s defence is another curious feature. 


The David Smith transaction 
William explained this case in his own words: 


The first is, that of “David Smith.” It was some time in the year 1840 he [Joshua] told me he had found 
a poor man, who was the eldest son of one David Smith, who had died possessed of a considerable 
amount of stock, and which, with the dividends, had been transferred to the Commissioners as 
unclaimed. A few days after he introduced this person to me, when it appeared that his father had died, 
leaving a will, and [sic]*° he referred me to the executor. I accordingly wrote to that gentleman, and 
afterwards saw him at my office. He said that all the property known to himself and co-executor had 
long since been administered. I acquainted him that the party who had brought David Smith to me 
was a client of mine, and had authorised me to state that he could put the executor in possession of a 
considerable sum to which the family was entitled, but that he would require to be guaranteed the 
payment of a certain per centage as a remuneration for the trouble he had taken in tracing out the 
owner, and as a douceur for his information, but which would not be required until the property was 
actually realized. To this the executor said there could be no objection, but that he would rather the 
terms should be negociated [sic] by his own Solicitors. To this I readily assented, and he referred me 
to Messrs. Lawrence and Blenkhorne, of Bucklersbury.>’7 With those gentlemen I accordingly 
negociated terms — the property was recovered — the per centage was paid to me, and handed to 
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Pletcher, who paid my ordinary bill of charges and no more. I was present when the fund was 
distributed amongst the different members of Smith's family, to whom this money was indeed a 
blessing, for they were in the utmost poverty, and each paid into my hand his own quota of the per 
centage agreed upon with expressions of gratitude. I only wish those who have censured me for being 
concerned even in the most legitimate cases of unclaimed stock and dividends as unworthy a 
respectable Solicitor, had been present at this settlement, and witnessed the good which was done by 
transferring from the national funds that which belonged to these poor people.*® 


In May 1844, William identified this deceased as ‘David Smith of Limehouse.’ The name is 
too common to be sure of who this man was, but there were three who died in East London between 
1820 and 1835 and who left a Will. One David Smith died in 1825 and would be the prime candidate: 
but his Will simply left everything to his wife Elizabeth and appointed his brother as executor. There 
is no mention of a son, named David or otherwise. 


Similarly, David Smith a cabinet-maker of 12 Anderson Buildings, City Road in east London 
died in 1833 and made his wife, Margaret, sole executrix and beneficiary, with no mention of a son, 
although some property was left for her sole use and benefit ‘to do the best she can for herself and 
[sic] children.’ 


Another David Smith, ‘Gentleman’,”’ died in 1833 and he had three sons, William, John and 
David. He appointed two executors, Daniel Corker and James Jennery who advertised in The Times of 
20 March 1833 for any claims against the estate. David had lived at Pollard’s Row, Bethnal Green, a 
45 minute walk from Limehouse. His namesake the cabinet-maker was somewhat further away. 


If we focus on David Smith the Gentleman, we see that he died on 22 January 1833. For his 
stock to be transferred to the Commissioners, he would need to have neglected to claim the dividends 
for at least three years before his death. He was unwell: the Will says that he is ‘weak in body’. The 
executors, Corker and Jennery, were respectively a watchmaker and a poor rate collector and lived in 
east London: at Commercial Road and Belvedere Place, Cambridge Road. David was presumably 
widowed: he made no mention of a wife and left his estate in various ways to his three sons, a niece, 
and in trust for his daughter and her three daughters. This is also the only David Smith whose Will at 
least hints towards him owning stock. The trust he set up was to pay ‘the dividends and interest’ 
towards the support of his grand-daughters. 


The spreading of the estate in this way might have led to the sons, or perhaps all the family, 
being left in poverty. The sons got equal shares of the proceeds of the household contents including 
‘furniture plates silver’ and other items that are indecipherable in the Will, together with the residue. 
Certainly, when William saw the son, some seven years had passed since his father had died and any 
distributed benefit from the Will may well have been long spent. Given William’s unreliability with 
names, the ‘eldest son’ he saw may not have been David. He seems to have remembered transactions 
from the name of the deceased. 


It is difficult to know what to make of the ‘David Smith’ case. William put it forward as an 
example of a genuine transaction in which good was done for poor people. It may be churlish to note 
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that Joshua extracted his money (and William benefited by payment of his fees) even though the 
beneficiaries were ‘in the utmost poverty’. Perhaps most noticeable is that William did not disclose 
what percentage cut was taken from these desperately poor people, although he did remember the 
amount of the proceeds: a sidenote to the text quoted above reads ‘Smith’s case £1,200’. It also seems 
strange that the sequence appears to be that Joshua first told William that he had found David Smith 
junior, son of a man whose stock had been transferred to the Commissioners, and then introduced 
them a ‘few days after[,] when it appeared”” in discussion with William that David Smith senior had 
left a Will. Why did it need a lawyer to ascertain this from the son? Joshua could have written to the 
executors himself or simply instructed William to do so. One would expect him to have heard from 
Christmas that a David Smith’s stock had been transferred to the Commissioners. An address may 
well have been available from the Bank records. A search at Doctors’ Commons would have turned 
up the relevant Will and the names of the executors. 


It is not clear why William needed to meet the son at all. Joshua was deploying him to lend 
respectability to the transaction and to reassure the son, the executors, and their solicitors, that his 
information was genuine. William’s real role was to agree the deal between Joshua and the executors, 
and presumably have it drawn up in a contract. The ceremony of each beneficiary handing William 
their part of the percentage due to Joshua is also very odd. The Bank no doubt paid the money to the 
executors. They would normally then pay expenses - such as Joshua’s fee - and give net sums to the 
beneficiaries. In William’s version, they were paid a gross amount and then paid their share of Joshua’s 
fee to him. Most odd. Very likely untrue. 


The next two fraudulent transactions were Burchard and Hunt, followed by William’s (and 
Joshua’s) nemesis: Ann Slack’s case. Before we turn to them, some broader context is important: in 
what sort of country and city did William and Joshua strive for comfort and respectability? 


' The Times (1850) ‘Court of Queen’s Bench... In re W.H. Barber, an Attorney’ 30 January. 

? William’s numbering BB (1853, 9th ed.) 249. 

3 William’s descriptions. 

4 BB (1853, 9th ed.) 249. These are gross figures and not net of what William calls the ‘bonuses’ paid to Joshua. The 
Caledonian Mercury article of 6 May 1844 refers to commissions of 5-20%. William denies that they were high and 
asserts that they were a guantum meruit which means that the payment due was as much as Joshua had reasonably earned 
or deserved. 

> William does not mention the amount in the list on BB (1853, 9th ed.) 249 but it is mentioned elsewhere in his book. 
6 BB (1853, 9th ed.) 89. 

7 Evening Standard (1850) ‘Court of Queen’s Bench — Monday EX PARTE BARBER’ January. 

8 Legal Observer (1850) 40 “The Case of Wm. Henry Barber: The Master’s Report’ Part 2, 243-246, 243. 

° Evening Standard (1850) ‘Law Intelligence. In re Barber’ 30 January. 

10 The Times (1850) ‘Court of Queen’s Bench... In re W.H. Barber, an Attorney’ 30 January. 

"| Evening Standard (1850) ‘Law Intelligence. In re Barber’ 30 January. 

12 Evening Standard (1850) ‘Law Intelligence. In re Barber’ 30 January: the article erroneously gives the figure recovered as 
£15,000 when it was close to £1,500. 

13 At page 64. 

4 At page 197. 
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> Such as in The Times for 15 April 1844 — “The Will Forgeries’ at 5-7, and nine properties, some very grand indeed, 
being sold by George Robins at 12. 

6 ‘A Bonfire of Regency Vanities: The Wanstead House Sale of 1822.’ https://www.homesubjects.org/2016/05/20/a- 
bonfire-of-regency-vanities-the-wanstead-house-sale-of-1822/ [accessed 21 September 2020] 

7'Wanstead: Manors', in A History of the County of Essex: Volume 6, ed. W R Powell (London, 1973), pp. 322-327. British 
History Online http://www.british-history.ac.uk/vch/essex/vol6/pp322-327 [accessed 12 November 2020]. 

8 https://commons.wikimedia.org/wiki/Category:Wanstead_House 

° Grassby, R. (2008, January 03). Child, Sir Josiah, first baronet (bap. 1631, d. 1699), economic writer and 

merchant. Oxford Dictionary of National Biography. Retrieved 11 Nov. 2020, from 
https://www.oxforddnb.com/view/10.1093/ref:odnb/9780198614128.001.0001 / odnb-9780198614128-e-5290. 

0 William Dalrymple (2020) The Anarchy: The Relentless Rise of the East India Company. London: Bloomsbury, 23-24. 

21 So? 

2 Philip Ziegler (1973) William IV: King of Great Britain, 1765-1837. New York: Harper & Row, 78. 

23 Philip Ziegler (1973) 113-118. 

*4 Geraldine Roberts (2016) The Angel and the Cad: Love, Loss and Scandal in Regency England, London: Pan Books, 66-68. 
25 Geraldine Roberts (2016) 72. 

26 Geraldine Roberts (2016) 188. 

7 Geraldine Roberts (2016) Chapter 25 ‘Sale of the Century’. 

°8 Geraldine Roberts (2016) 219. 

°° Geraldine Roberts (2016) 310-325. See Wellesley v Beaufort (Duke of) 2 Russ. 1-44. About Pole generally, see Norgate, G., 
& Severn, J. (2008, January 03). Pole, William Wellesley- [formerly Wesley-], third earl of Mornington (1763-1845), 
politician. Oxford Dictionary of National Biography. Retrieved 21 Sep. 2020, from 
https://www.oxforddnb.com/view/10.1093/ref:odnb/9780198614128.001.0001/odnb-9780198614128-e-29010. This 
article is about the father of the ‘notorious rake’ but deals with the latter in some detail. 

30 Geraldine Roberts (2016) 331-332. 

3! Geraldine Roberts (2016) 250-251. 

32 Geraldine Roberts (2016) 327-328. 

33 Morning Chronicle (1857) ‘Sudden Death of the Earl of Mornington’, 4 July, at 5. 

+4 The front page of the catalogue, courtesy of the Wallace Collection, can be seen at 
https://www.homesubjects.ore/2016/05/20/a-bonfire-of-regency-vanities-the-wanstead-house-sale-of-1822/ [accessed 
21 September 2020] 

35 http://collections.soane.org/b6320 [accessed 21 September 2020] 

36 *The term “Upholder” is an archaic word for “upholsterer”. In past times Upholders carried out not just the 
manufacture and sale of upholstered goods but were cabinet makers, undertakers, soft furnishers, auctioneers and 
valuers.’ From the website of ‘The Worshipful Company of Upholders of the City of London which also notes: “The 
Company was formed on 1 March 1360 and incorporated by a Royal Charter granted by King Charles IT in the year 
1626.’ https://upholders.co.uk/ [accessed 23 September 2020] 

37 Emphasis added. Dictionary of English Furniture Makers 1660-1840 

38 See, for example, Morning Post, Thursday 6 June 1822 headed ‘Essex. - Wanstead House. — Magnificent Silver and Gilt 
Plate, about Twenty-two thousand ounces.’ Emphasis added. 

® Originally published by W.S. Maney and Son Limited, Leeds, 1986. Available at British History 
Online:https://www.british-history.ac.uk/no-series/dict-english-furniture-makers/r [accessed 23 September 2020] 

40 HO73. 

41 Polden (2009) 225. 

2 The Times (1844) “The Will Forgeries’ 17 February. Polden (2009) 218. 

43 Emphasis added. [C1831 UV9]. Short title: Utterton v Robins. Document type: Bill and eleven answers... | The 
National Archives 

“4 Birmingham Daily Post (1871) “Tamworth; A Child Sent to Prison’ 13 April. 

45 John (1809-1889), Mary (1811-1853), Sophia (1813-1816), Thomas James (1815-1820), Frances Ann (1818-1861), and 
Thomas Elisha (b.1820). 

46 Polden (2009) footnote [24]. 

47 See, as an example, a reference to the former role of Mrs Bute Crawly in Vanity Fair at a time when she was indeed 
alive: ‘Its leaves were blotted all over with relics of the firm, strong, rapid handwriting of the spinster’s late amanuensis, 
Mrs. Bute Crawley.’ William Makepeace Thackeray Vanity Fair (pp. 186-187). Pandora's Box. Kindle Edition. 
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48 These details are from a family tree at https://www.ancestry.co.uk/family- 
tree/person/tree/31814697/person/29572332523/facts? phsrc=uEcl7& phstart=successSource [accessed 3 October 
2020] This resource seems to have become private. 

” HO53, letter to Charles Kaye Freshfield, 21 September 1844. 

°° Unerton v Robins (1834) 1 AD. & E 423 (English Reports). 

51 OB1, Peckham. 

>? Another inexplicable incident is that William named Bramall three times in two pages in the version of his December 
1844 Memorial printed in the Pamphlet of 1847 with editorial remarks by Michie (HO289-290; 22-23) but deleted all 
three in the later published version, instead referring to ‘my solicitor’ twice and to ‘another gentleman’ (BB (1853, 9* ed.) 
96-97 (77-78). Was there some pall over Bramall? He is named only once in BB (1853, 9" ed.), as William’s ‘late solicitor’ 
(BB (1853, 9" ed.) 89 (70). 

3 That it was John and not George is confirmed by a contemporaneous letter from Joshua to William dated 22 October 
1841 (HO73) which includes: “The matter concerning John Robins remains the same and I think the communication you 
have proposed is not more than we ought to obtain.’ The underlining is in the original. 

54 OB1, Peckham. 

> BB (1854) Elucidation of the Judgment, 11. 

6 This is an example of William inadvertently mangling the syntax when changing the original Memorial for publication. 
The original wording is: “He subsequently introduced the man to me when it appeared that his father had died leaving a 
will, and he referred me to the executor.’ HO223, Appendix 33. 

°7 In fact Lawrance and Blenkarne of 32 Bucklersbury: Robson & Co (1842) Robson's London directory, street Rey, classification 
of trades, and Royal Court guide and peerage: particularizing the residences of 70,000 establishments in London and its environs, and fifteen 
thousand of the nobility and gentry, also an extensive conveyance list, alphabetical list of public carriers, together with the street guide. For 
1842, 1653. 

8 BB (1849) 55. Exactly the same wording is in BB (1853, 9" ed.) 88-89. The original has been changed but not 
materially. See Appendix 31. 

°° HO10. 

69 http://discovery.nationalarchives.gov.uk/details/r/D279621 

61 This seems to be the correct reading of William’s words: there should probably have been a comma after ‘after’. 
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Chapter 6 — A Precarious Society 


Genius and Industry have but leaden feet, when overtaken by Adversity 
Henry Mayhew (1861) London Labour and the London Poor' 


William Henry Barber came of age in 1828 while working as a clerk with Scoones, solicitors in 
Tonbridge. By then Joshua Fletcher was 35, practising as a doctor and running his chemist shop on 
London Road by New Kent Road in Southwark. They would meet 11 years later, William by then a 
newly qualified solicitor of 32 and Joshua a confident, rather fierce gentleman who spent his time 
managing his assets and investments; and his frauds. Neither was what might then have been called 
high-born. William had battled his way up, starting work at 12 and eventually establishing his own law 
firm in London. Joshua had escaped the family farm in rural Lincolnshire and had made his fortune. 
They had become of the ‘middling sort’ - between the landed aristocracy and the ‘labouring classes’ - 
whose numbers were growing, much to the disgust of Percy Bysshe Shelley: 


The other aristocracy is one of attornies and excisemen and directors and government pensioners, 
usurers, stockjobbers, country bankers, with their dependents and descendants. These are a set of 
pelting wretches in whose employment there is nothing to exercise even to their distortion the more 
majestic faculties of the soul.? 


The great poet did not live to see things become, as he would have felt, much, much worse. 
Britain was changing fast as industrialisation took hold. From the 1830s onward new railways 
revolutionised travel for all — despite the fear of the hero of Waterloo that they “encouraged the lower 
classes to travel about’’ We have seen William in 1840 taking the train to Maidenhead, travelling on 
to Great Marlow (presumably by horse) and hiring a horse and chaise from Henry Hyatt to drive back 
to the station." 


In 1798 Thomas Malthus had alarmed all with his dire warnings of over-population” and in 
the 1800s there was enormous growth: there were 8.6 million people in England in 1801 and almost 
double that, 17 million in 1851. The number of those living in London doubled, and ‘the total urban 
population, already the highest in Europe, tripled during the first half of the century.” 


Radicalism, reform and the Chartists 


The 1830s saw William come into his maturity. The decade was characterised by radicalism, 
fear of uprising (the revolutions in France in 1789 and 1830’ were much in mind), and constant 
attempts at reform by the Whig government, flexing the huge majority it won in a landslide victory at 
the election of 1831. William’s political views are unknown probably because he did not express them 
publicly to avoid losing work by alienating potential or actual clients with a different view. Joshua had 
tendencies towards radicalism judging by his attendances at the Rotunda to see Taylor. The state of 
society inevitably had its impact on both men. 


In 1832, William was still working for the Scoones in Tonbridge. He probably did not qualify 
to vote® until the Great Reform Act of 1832 enfranchised, in effect, those in the middle classes who 
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could fulfil the wealth condition: property with an annual value of £10 ‘or holding a long term lease 
on which they paid a similar sum in rent.” By the latter part of the decade, William held leases in 
London which would qualify him to vote.'’ For the country as a whole, less than ten percent of adults 
could vote in elections to the Commons.'! But passing the Reform Act had been, as is well known, a 
very contentious process: 


A House of Commons that had been widely derided as unrepresentative had in the end bowed to the 
views of the British people, as expressed, however imperfectly, via two general elections and countless 
riots, protests and petitions...!? 


Although at first sight the Reform Act seems to be a major a step forward in enfranchising 
more men (and expressly not women), in fact it succeeded, as intended,” in strengthening the hold of 
the landed class over the Commons and the country; to the fury of those who felt betrayed and who 
indeed had called out the Bill before it was even passed: 


Lay not the flattering unction to your souls, that the Whig Bill of Reform will do you any good... The 
Bill was never intended to do you one particle of good. The object of its promoters was not to change 
that “glorious constitution,” which has entailed upon you so much misery, but to make it immortal. 
They projected the Bill, not with a view to subvert, or even re-model our aristocratic institutions, but 
to consolidate them by a reinforcement of sub-aristocracy from the middle classes. The Whigs have 
too much to lose to desire real reform.'4 


Further reform was resisted, no doubt because the radicals were right: the Whigs could not 
risk it. The government wanted professionals like William and Joshua to become a ‘sub-aristocracy’, 
with a strong belief in and reliance upon a stable society. The radicals continued, “The Bill was, in 
effect, an invitation to the Shopocrats of the enfranchised towns to join the Whigocrats of the country, 
and make common cause with them in keeping down the people...” Robert Tombs describes the Act 
as ‘the opposite of democratic’ since, amongst other things, it ‘explicitly disenfranchised anyone 
receiving poor relief, and... excluded women’ and: 


It created uniform voting qualifications based solely on the ownership or occupation of property, 
strengthening the influence of the landowners and the wealthy urban elites." 


In 1838 the Chartists published The People’s Charter, stating their ‘belief that most of our political 
and social evils can be traced to corrupt and exclusive legislation and that the remedy will be found in 
extending to the people at large, the exercise of those rights, now monopolized by a few...’ They were 
forthright in their assertion that, even after the Great Reform Act, ‘the rich and ambitious few are 


enabled to pauperize and enslave the industrious many’ by the parliamentary system.'’ Plus ¢a change. 


The Chartists made their Six Demands: ‘Universal Suffrage; No Property Qualification; 
Annual Parliaments; Payment of Members; Equal Representation; and Vote by Ballot.’ Universal 
suffrage meant (only) males over the age of twenty-one; vote by ballot meant secret voting; and the 
demand for equal representation was for constituencies to be of equal size. Despite the abolition in 
1832 of 56 ‘rotten boroughs’ controlled by the landed gentry, David Cannadine notes that ‘many 
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constituencies remained effectively in the gift of great landowners’."” Parliament rejected the Chartists’ 
demands in 1839 and 1842. 


Poverty and crime 


Whatever political views William and Joshua held, they were more directly affected on a daily 
basis by horrific sights and smells arising from their poverty-stricken fellow Londoners, and by a river, 
which William crossed at least twice a day, that was the vast city’s open sewer. 


The Whigs had made significant if deeply flawed progress. The Factories Act 1833 built on 
legislation by the Tories from 1819. It made strenuous efforts to protect young people, with some 
compromises (judging from certain exceptions). It prohibited those under 18 from having to work at 
night (meaning between eight in the evening and five-thirty in the morning) or for more than 12 hours 
a day. An hour and a half a day was to be allowed for meals. Children of 11 to 13 were not allowed to 
work for more than eight hours a day. Christmas Day and Good Friday were to be holidays, together 
with another eight half days a year. Children were not to be employed without a certificate from a 
doctor as to their ‘strength and appearance’. The employment of children under nine was banned. 


Amelioration of the ‘bloody code’, in which even petty property crimes carried the death 
penalty, was driven forward until the number of capital offences was reduced to a handful. Fortunately 
for Joshua, forgery no longer carried the death sentence. Strangely, it seems that the Bank’s implacable, 
energetic, and highly effective pursuit of capital charges against people who forged its banknotes from 
1797 onwards” saved Joshua (although he was not forging banknotes). The Bank’s approach to 
prosecuting forgers was said to be a ‘scandal...[and] vital to the reformers’ success. Forgery became 
the focal point for opposition to the death penalty following a crisis in forged Bank of England notes 
in the period 1818-21 and a series of scandalous cases in the 1820s.’” Sir Robert Peel, Home Secretary 
from 1822 until November 1830 was against changing the penalty for forgery (and resisted pleas for 
metcy after conviction);” and he was fully supported by a Peel-ite MP and lawyer, a certain James 
Freshfield.” 


Local prisons were subject to an inspectorate regime. Mandatory registration of births, 
matriages and deaths finally arrived in 1836. 


But the Whig government created a monster with its Poor Law Amendment Act 1834. Driven 
by a desire to rationalise the system for relief from poverty it also (successfully) sought to reduce the 
cost of its funding - borne by those in financial comfort. As with many modern welfare policies, it was 
ignorantly” focused on the supposed problem of people being better off on poor relief than workers 
earning a low wage. It deliberately sought to make unemployment painful (still with us in the twenty- 
first century’s inhuman ‘hostile environment’ for refugees”). ‘Relief was provided by admission to 
bleak, strict workhouses run by elected officials keen to keep their jobs by cutting costs to the bone. 
We are all familiar with the horrors of the workhouse from Odver Twist by Charles Dickens,” but he 
also provided a more balanced view in his ‘A Walk in the Workhouse’ which, nevertheless, in its 


descriptions of the unfortunate inmates, lays bare the fallacy of the poor being people who cou/d work 
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but would not. This distinction, mostly fallacious at the time, was something which the influential 
Thomas Malthus had expressed (while protesting that the deserving poor should be helped): 


It is in the highest degree important to the general happiness of the poor that no man should look to 
charity as a fund on which he may confidently depend. He should be taught that his own exertions, his 
own industry and foresight, are his only just ground of dependence; that if these fail, assistance in his 
distresses can only be the subject of rational hope; and that even the foundation of this hope will 
depend in a considerable degree on his own good conduct, and the consciousness that he has not 
involved himself in these difficulties by his indolence or imprudence. 


That in the distribution of our charity we are under a strong moral obligation to inculcate this lesson 
on the poor by a proper discrimination is a truth of which I cannot feel a doubt. 


The laws of nature say, with St. Paul, “If a man will not work, neither shall he eat.” They also say that 
he is not rashly to trust to Providence. They appear indeed to be constant and uniform for the express 
purpose of telling him what he is to trust to, and that, if he marry without a reasonable prospect of 
supporting a family, he must expect to suffer want. These intimations appear from the constitution of 
human nature to be absolutely necessary, and to have a strikingly beneficial tendency. If in the direction 
either of our public or our private charity we say that though a man will not work, yet he shall eat; and 
though he marry without being able to support a family, yet his family shall be supported; it is evident 
that we do not merely endeavour to mitigate the partial evils arising from general laws, but regularly 
and systematically to counteract the obviously beneficial effects of these general laws themselves. And 
we cannot easily conceive that the Deity should implant any passion in the human breast for such a 
purpose.”® 


Ofver Twist was an attack on the New Poor Law, and the most famous scene of all, when 
Oliver asks for ‘some more’ food brilliantly symbolised and brought to life the shameful dietary 
provision that was made for the inmates.” A vivid description of the workhouse in later years comes 
from a former inmate who became an MP. In 1861, at the age of eight, Will Crooks went to the Poplar 
workhouse in east London with his father and four siblings: the family had fallen into dire poverty 
after his father lost an arm in a work accident. Crooks was not there long, but he later remembered a 
riot in 1866 when a lorry delivering bread was ransacked by unemployed men close to starvation.” 


Will Crooks revisited the same workhouse many years later and found that, despite being one 
of its official ‘Guardians,’ he could be refused entry unless he was attending a committee meeting 
there. This led to an order by the President of the Local Government Board”! enabling Guardians to 
enter their workhouse at any reasonable time.” Crooks’s damning evidence to a Local Government 
Board Inquiry in 1906 showed why workhouse staff were reluctant to be overseen; and why two had 
been overheard suggesting that, when a fire broke out in the workhouse, he ‘should be put on top of 
it, as reported by George Haw in his biography, From Workhouse to Westminster: The Life Story of Will 
Crooks MP. Haw provides compelling detail: 


Several of the officers were summarily suspended by Crooks one morning when he appeared on the 
scene unexpectedly. 
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A woman inmate had contrived to escape from the workhouse. She came round to his house and 
knocked him up. In consequence of an alarming story she told him respecting the conditions under 
which a fellow inmate had died in her arms that very night, Crooks hurried round to the institution 
and suspended certain of the officers on the spot. 


The officers whom Crooks had suspended were dismissed by the Board. Nor were they by any means 
the last to be dismissed or to take their departure, for other scandals were brought to light. 


"We found the condition of things in the House almost revolting," Crooks stated in evidence before 
the Local Government Board Inquiry of 1906. "The place was dirty. The stores were empty. The 
inmates had not sufficient clothes, and many were without boots to their feet. The food was so bad 
that the wash-tubs overflowed with what the poor people could not eat. It was almost heart-breaking 
to go round the place and hear the complaints and see the tears of the aged men and women. 


™Poverty's no crime, but here it's treated like crime,’ they used to say. 


"Many of them defied the regulations on purpose to be charged before a magistrate, declaring that 
prison was better than the workhouse.* 


No wonder David Cannadine concludes that ‘the poor would come to detest the forbidding 
workhouses, with their prison-like supervision and lack of privacy, as the embodiment of a hated and 
heartless welfare regime that lasted until 1929.”* Robert Tombs is more measured, noting that ‘the 


5 But he also concludes that 


Poor Law... was the biggest system of wealth redistribution in the world. 
it caused great bitterness and that many lives were ‘blighted by Utilitarian reforms that were harsh, 
unworkable and counter-productive’; and points out that, mercifully, the system was widely ignored 
or quietly improved by workhouse being ‘supplemented by infirmaries, schools, cottage hospitals, and 
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“cottage homes” for children and old people.’”” The kindness of the people shamed the politicians, as 


ever. 


William and Joshua lived in this world of punitive ‘provision’ for the poor. The fear of poverty 
and the workhouse was pervasive in the society of the time. The destitute were everywhere in London, 
a daily, hourly, reminder of the dangers of failure. Dickens was relentless in exposing this. In Nicholas 
Nickleby, published in 1838-9, the family is thrown into destitution after Nicholas’s father loses all his 
money in a failed investment (and dies); and Nicholas is later warned about the dreadful character of 
his uncle Ralph Nickleby by Newman Noggs, another man who has lost everything. Even eminent 
men could fall. In 1847 the Governor of the Bank of England, William Robinson, had to cut short his 
term because his corn merchant business, W.R. Robinson & Co, failed and he entered personal 
bankruptcy. His bank, Prescott, Grote & Co, withdrew its support after inquiring into a report of 
‘imprudent operations in corn’. Because his holdings in the Bank would have to be sold, he no longer 
qualified to be a Director.” 


One of the owners of the Bank told its General Court in September 1847 that looking ‘back 
during a period of 18 years... out of nine persons who had passed the chair six had fallen into a state 
of insolvency.’ He engendered laughter with: 


98 


One Man’s Justice 


It was a discredit to the Bank that such things should be allowed to occur, and they formed in the eyes 
of the mercantile world a sight as bad as would be that of the Bishop of London standing before a 
Bow-street magistrate for petty larceny.** 


Nor should it be assumed that a professional man such as William was safe from falling into 
poverty. For a start, solicitors were still ‘generally regarded by the upper classes as tradesmen, who, if 
they visited a barrister’s house, entered by the back door.’” Survival depended on success in a scramble 
for clients and lucrative cases, by too many lawyers: 


Briefless barristers, client-shy attorneys, clerks of every grade, law writers or scriveners or copyists, all 
clung to some shady half-light on the edge of ‘legal London’, grubbing a living as best they could. 


Failure could be grotesque. In 1827, a law writer by the name of Robert Bowles starved to 
death after suffering an accident and being left out of work. His body was found in a room at Johnson’s 
Court. He was: 


completely covered in vermin. He had scratched the skin off almost every part of his body, and 
consequently the sheets and bed were nearly soaked with blood.” 


‘We live in muck and filthe. We aint got no priviz...’ 


William’s home in Nelson Square, south London, was only a few minutes away from the 
appalling slums of ‘the Mint’ which Jerry White graphically describes in his magisterial London in the 
Nineteenth Century with its evocative sub-title (taken from William Blake’s Jerusalem: The Emanation of the 
Giant Albion)," namely, A Human Awful Wonder of God. 


Meet the Mint: 


Here the land lay below the high-water mark of the Thames, less than half a mile away to the north. 
Any drainage was in ditches or “open sewers” and cesspools. And so “the sewage in many places 
bubbles up through the floors” ... The houses were almost destitute of water... the Mint had 
traditionally been an alsatia for thieves, prostitutes, debtors, beggars and outlaws, a labyrinthine hidey- 
hole which bailiffs and police dared not penetrate except in force.” 


This offensive and foul environment condemned the unfortunate inhabitants of the Mint to 
the cholera epidemic of 1832: early and hard. In London, over 5,000 people died.* The dreadful 
conditions were not confined to the capital and devastated other cities cursed with packed housing 
and a lack of sanitation. In 1848-1849, over 50,000 people in England died from cholera, 14,000 of 
them in London.” After another 10,000 victims died in London in 1853-1854, Charles Dickens wrote 
one of his most scathing denouncements of government inaction, in Household Words on 7 October 
1854: 


IT behoves every journalist, at this time when the memory of an awful pestilence is fresh among us, 
and its traces are visible at every turn in various affecting aspects of poverty and desolation, which any 
of us can see who are not purposely blind, to warn his readers... and implore them - with a view to 
their future avoidance of a fatal old mistake — to beware of being led astray from their dearest interests, 


by high political authorities on the one hand, no less by sharking mountebanks on the other. The noble 
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Lord, and the right honorable baronet, and the honorable gentleman, and the honorable and learned 
gentleman, and the honorable and gallant gentleman, and the whole of the honorable circle, have, in 
their contests for place, power, and patronage, loaves and fishes, distracted the working man's attention 
from his first necessities ... it is now the first duty of The People to be resolutely blind and deaf; firmly 
insisting, above all things, on their and their children's right to every means of life and health that 
Providence has afforded for all, and firmly refusing to allow their name to be taken in vain for any 
purpose, by any party, until their homes are purified and the amplest means of cleanliness and decency 
are secured to them. We may venture to remark that this most momentous of all earthly questions is 
one we ate not now urging for the first time. Long before this Journal came into existence, we 
systematically tried to turn Fiction to the good account of showing the preventable wretchedness and 
misery in which the mass of the people dwell, and of expressing again and again the conviction, founded 
upon observation, that the reform of their habitations must precede all other reforms; and that without 
it, all other reforms must fail.45 


Dickens continued, in his matchless style, exhorting working people to hold ‘steadily to one 
truth’, which, judging by its being written in the first person and in quotes, they were to say to 
themselves, before shouting it to the powers-that-be: 


"Waking and sleeping, I and mine are slowly poisoned. Imperfect development and premature decay 
are the lot of those who are dear to me as my life. I bring children into the world to suffer unnaturally, 
and to die when my Merciful Father would have them live. The beauty of infancy is blotted out from 
my sight, and in its stead sickliness and pain look at me from the wan mother’s knee. Shameful 
deprivation of the commonest appliances, distinguishing the lives of human beings from the lives of 
beasts, is my inheritance. My family is one of tens of thousands of families who are set aside as food 
for pestilence." And let him then, being made in the form of man, resolve, “I will not bear it, and it 
shall not be!” 


In the 1830s and 1840s, there were many areas of London sunk in desperate poverty, crime 
and vice. The infamous St Giles Rookery in Holborn was close to where William would have walked 
when going to courts, government offices and law firms. Packed with criminals and prostitutes and 
stinking to high heaven because of leaking cesspools and a lack of sewers, it was one of the first 
rookeries to be partially cleared, to make way for New Oxford Street in the mid-1840s. After that had 
been done, Thomas Beames was still to write in 1852 of his visit to the ‘worst district of St. Giles — 
George Street and Church Lane’, the ‘remains of the famous Rookery — the still standing plague-spots 
of that colony’: 


squalid children, haggard men, with long uncombed hair, in rags, most of them smoking, many speaking 
Irish; women without shoes or stockings — a babe perhaps at the breast, with a single garment, confined 
to the waist by a bit of string; wolfish looking dogs; decayed vegetables stewing the pavement; low 
public houses... And then these dens, the fronts of a small court — square you can scatce call it — more 
wretched, more destitute of all that is needed for the purposes of life, than the lanes of which they are 
the background.... Prostitution prevailed here to a fearful extent. In one large house it is said that it is 
said that £10, in a smaller that £5 per week, are cleared by this traffic; the most open and shameless 
immorality is carried on; the middle classes contribute to the evil. Six or seven houses in one street are 
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applied to this nefarious trade, and there are from 200 to 300 fallen females here, for mothers send out 
their own daughters on these errands, and live on the proceeds.” 


Beames set out vivid details of overcrowding in St Giles; and White explains that the extension 
of New Oxford Street caused 5,000 or so people to be evicted from there and nearby.*” Many moved 
no further than Church Lane which was just another part of the Rookery: ‘In 1841 its population had 
been 655 in 27 five-roomed houses. In 1847 it was 1,095, or eight persons to a toom.’* Beames 
reported that one house had 100 people sleeping in it at night and he recorded another with eight 
sleeping in one room, 15 in another and 24 in a third.” 


For an exceptionally vivid fictional evocation of Church Lane and its environs, The Crimson 
Petal and the White by Michel Faber cannot be bettered.” 


But even a masterful 800 page novel cannot match the impact of the mere 20 lines of a heart- 
breaking letter sent to The Times from the Rookery, signed by over fifty men and women, a letter that 
ingenuously, graphically and starkly, sheds a harsh, ice-white floodlight on the class divide, insanitary 
misery, overcrowding, financial exploitation and illnesses of the poor: 


THE EDITUR OF THE TIMES PAPER. 


Sur, - May we beg and beseech your proteckshion and power, We are Sur, as it may be, livin 
in a Willderniss, so far as the rest of London knows anything of us, or as the rich and great 
people care about. We live in muck and filthe. We aint got no priviz, no dust bins, no drains, 
no water-splies, and no drain or suer in the hole place. The Suer Company... all great, rich 
and powerfool men, take no notice watsomedever of our cumplaints. The Stenche of a Gully- 
hole is disgustin. We all of us suffur, and numbers are ill, and if the Colera comes Lord help 


us. 


Some gentlemans comed yesterday, and we thought they was comishoners from the Suer 
Company, but they was complaining of the noosance and stenche our lanes and corts was to 
them in New Oxforde Street. They was much surprized to see the seller in No. 12, Carrier St., 
in our lane, where a child was dyin from fever, and would not beleave that Sixty persons sleep 
in it every night. There here seller you couldent swing a cat in, and the rents is five shilling a 
week; but theare are greate many sich deatre sellars. Sur, we hope you will let us have our 
cumplaints put into your hinfluenshall paper, and make these landlords of our houses and 
these comishoners (the freinds we spose of the landlords) make our houses decent for 
Christions to live in. 


Preaye Sir com and see us, for we are livin like piggs, and it aint faire we shoulde be so ill 
treted. 


We are your respeckfull servents in Church Lane, Carriers St., and the other corts. 


Teusday, Juley 3, 1849.°! 
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That these poor people were still in such despair is all the more shocking because, largely by 
the tireless work of the Benthamite Edwin Chadwick (who was secretary and friend of Bentham 
himself)” and his associates, their suffering had been detailed in the report of the Sanitary Condition of 
the Labouring Population in Great Britain in 1842.°° That report disclosed all the problems set out above 
—and revealed that the average life expectancy of labourers in Bethnal Green was a horrifying 16 years, 
compared to 45 for the better-off.* Indeed Cannadine suggests that ‘the 1840s may have been the 
worst decade for life expectancy since the Black Death’ in some parishes. He reports a national life 
expectancy in 1841 of 40 years, compared to the late-20s in the cities of the North West: in Liverpool 
even professionals could expect only to live to 35 and tradesmen to 22.” 


One of Chadwick’s conclusions was direct: “That defective town cleansing fosters habits of 
the most abject degradation and tends to the demoralization of large numbers of human beings, who 
subsist by means of what they find amidst the noxious filth accumulated in neglected streets and bye- 
places.’ It still took until 1858 for Benjamin Disraeli, a new Chancellor of the Exchequer, to cut 
through ‘Professional jealousy, idiotic power games and bureaucratic obstruction’ and provide the 
£3m needed for the engineer Joseph Bazalgette to start executing his plan for a sewerage system that 
would eventually (it took 17 years) stop or reduce the draining of raw sewage into the Thames in 
central London.” This decision was no doubt given an energetic shove by the experience of the Great 
Stink of 1858 when the curtains of the Houses of Parliament had to be soaked in bleach in an attempt 
to block the stench of sewage from the river.** The sheer amount of human soil was increasing because 
of the growth of the London population; and all classes were now being affected. 


Even the occupants of Buckingham Palace suffered. Queen Victoria had to employ her own 
ratcatcher.” And although it came a little later, in 1861, her husband Prince Albert was certified as 
having died of ‘typhoid fever.’ Roy Porter comments that ‘He too was a victim of overflowing 
cesspools, albeit those of Windsor Castle; the Prince of Wales, Bertie, narrowly escaped the same fate 


*” Since Victoria refused to allow an autopsy of her 


in 1871 (although his noble groom succumbed). 
beloved consort, there has been a debate about whether Albert did actually die of typhoid or rather 
from a chronic condition such as Crohn’s Disease, exacerbated by the stress of dealing with the 
grotesque mis-behaviour of Bertie.°' Whatever caused his father’s death, there seems to be no doubt 
that Bertie, the future Edward VII, did indeed contract typhoid on a visit to Scarborough: the British 
Medical Journal came to that conclusion, noting that the house in which he stayed was ‘ll built and 


difficult to ventilate, with thirteen communications to cesspools.”” 


This was the world awaiting those who fell by the wayside. No doubt it concentrated minds 
on gaining, and keeping, material success. 


William and his networking 


Even if William somehow managed to minimise his daily exposure to poverty, he was likely 
to be familiar with the work of Dickens. He was involved in literary societies in both Tonbridge and 


Southwark although his involvement may have been primarily administrative: 
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Immediately prior to my leaving Tonbridge, I projected and established a popular Literary and 
Scientific Institution there. In London, I projected and established “The Legal Discussion Society,” of 
which I was afterwards elected honorary secretary and treasurer. For the six years prior to my 
apprehension I had been an active member of the committee of the “Southwark Literary Institution.” 
I had also the honour to co-operate with Lord Brougham and the late Dr. Birkbeck in founding the 
“Adult Instruction Society.” 


An up-and-coming young lawyer was well-advised to pursue these activities, because they were 
rich grounds for fishing out new clients and contacts. They were an important phenomenon of the 
time: 


The social formation of the urban middle class in most European countries occurred first of all through 
the development of associations — the reading circles, coffee houses, social clubs and cultural 
organizations of the early nineteenth century. ... Participating in urban cultural life was a key to 
professional as well as social success for the middle class. For medical men, lawyers and other 
professionals, a suitable social manner in dealing with other members of the bourgeoisie was an 
essential part of the job, and belonging to a club or other society could be a means of gaining patients 
ot clients as well as relaxing after work. 


Throughout this story, William was indefatigable and successful in cultivating good — often 
very good - connections and persuading the eminent to help his cause. Before his arrest, he must have 
been a very busy man. He had a growing law practice, financial pressures, worked at home in the 
evenings with Robert Peckham, and had his Societies to attend to. Interestingly, unlike Joshua, he 
never complained that his later predicament separated him from family. In his Petition of May 1844 he 
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mentioned ‘the esteem of a large circle of friends and clients. 
Joshua and the infidels 


And what of Joshua? He did have family: a wife and children; and siblings back in 


Lincolnshire; 


and he had a close (if working) relationship with the Richards family, notably 
Georgiana. We have seen how they met at the Rotunda, where she ran the coffee shop, and he watched 
the performances of the self-described ‘infidels’ Robert Taylor and probably Richard Carlile (when 
they were not imprisoned for blasphemy). Although everything said by that chronic and accomplished 
liar Joshua needs to be treated with caution, he claimed in Georgiana’s breach of promise suit that he 
had visited the defendant, Taylor, in prison. With excellent recall for exact words, and evidence 
spectacularly on point — no circumstantial inferences required - he swore that Taylor took hold of 
Georgiana’s hand and said: “Never mind, sweetheart, there are many happy days in store for us; when 
I get out of this place I shall marry you and we shall be happy then.’ He also claimed to have seen 
Taylor alone in prison, when his words again were helpfully explicit: ‘there was no other woman in 
the world he would go on his knees for excepting Miss Richards.’”’ A dream witness. 


The Taylor connection is intriguing. What attracted Joshua to his ‘sermons’? They are an 
entertaining read in the way that modern abuse of people in the public eye in the name of ‘satire’ 
currently raises a laugh, perhaps with a squirm or two. For example, Taylor mocked the story of 
Christ’s birth: 
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“And when they were come into the house, they saw the young child with Mary, his mamma.” But it 
does not say what Mary, his mamma, was doing to the young child. But it says, that the wise men fell 
down; but then again, it does not say what it was that knocked them down: only, it immediately informs 
us that they brought out some frankincense which could be of no other use than to sweeten the 
apartment - the stable, I should say. For we are never to forget, that our blessed Saviour was born in a 
stable... the wise men worshipped him. What sort of worship wise men would be likely to pay to a 
new-born child, might be easier guessed at, than told - only it was not very wise of them to open their 
treasures, and present unto him gifts, gold, frankincense, and myrrh, when a hap'orth of lollipop, and 
some bull's-eyes and sugar-plums, would have suited his Royal Highness so much better, and have 
been quite sufficient to have ensured their own everlasting salvation... 


It got worse: Taylor even impugned the virgin birth, referring to Mary as a ‘frail young woman 
running away from her home, (as she might have reason enough to do), and being brought to bed in 
the best lodging that could be hired for nothing, ... (which would have been a sign of nothing else 
than that the young woman had not been so prudent as she ought to have been)...’ Insofar as there 
is any substance in the sermon, as opposed to rabble-rousing offensiveness, it is difficult to believe 
that anyone, let alone an intelligent man like Joshua, saw any merit in what Taylor was spouting (and 
yet people did, and apparently do”). After undermining Christian teaching, he put forward his 
alternative: 


I have explained to you how the Sun, who is the Jesus Christ, and the only Jesus Christ that ever 
existed, as he passes respectively into each one of the twelve signs of the Zodiac, assumes the character 
of that particular sign, and is assimilated and entirely identified with it. So that while he is still one, and 
the self-same supreme and only God, we find him continually spoken of under the most opposite and 
contradictory characteristics and attributes. He is even some times spoken of as his own enemy, and is 
as often the destroyer as the saviour of the world: sometimes loving the world, then hating the world, 
then reconciling the world unto himself: thus borrowing continually his moral character in the gospel 
fable, from his physical affinities in the Zodiac. He is the Lamb of God in March: he is the Lion of the 
tribe of Judah in July: while he is the sign that shall be spoken against; that is the sign of Sagittarius, 
the half-man and half - horse in the gloomy month of November, the sign which is indeed spoken 
against, “the gloomy month of November, when the people of England hang and drown themselves. 
And thus, through the whole twelve signs of the Zodiac, which I have caused to be sketched on the 
dome of the minor theatre, for the purpose of assisting these illustrations; as, should I live to see the 
day, when my fortune shall enable me to exhibit the complete theological eidouranion” which I 
meditate, not an iota, not one single genuine passage of your Old or New Testament will I leave 
unexemplified, undemonstrated, or untraced to its origination in that occult astronomy, which, under 
the allegorical veil of what was called Sacred History, has for ages subjugated insulted reason to the 
power of priestcraft: and lapsing, as unhappily it did out of the management of those who knew its 
meaning, into the ruffian hands of the Goths and Vandals, who knew nothing about it, has muddled 
the little share of intellect which nature has given them, and maddened them into christians [sic].7! 


Taylor’s significance is explored by Iain McCalman: Taylor ‘blended ultra-Radical politics with 
irreligion — a position that had traditionally appealed to an intellectual minority.’ Carlile, who was a 
Radical publisher and sometime speaker there, took a lease of the Rotunda partly to let Taylor perform 
and help free people from superstitious religion - to make them ‘rational and moral’. Perhaps Joshua, 
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a great sinner, was drawn to Taylor’s creed that ‘set out to counter Judeo-Christian ethics with a 
cheerful, sensual, and “natural” pagan morality derived from Socrates, Cicero, Catullus, Juvenal, and 
Ovid’ or by his aim ‘to demystify the conspiracies of a ruling-class elite.’ By 1831 Taylor’s already 
histrionic performances had been ‘supplanted by burlesque’ and were ‘increasingly given over to ribald 
buffoonery’. Indeed, McCalman points out that Taylor ‘genuinely believed in the demystifying force 
of satire and ridicule.’ Packed audiences roared and cheered as he parodied the Anglican service by 
‘astronomical pantomime,’ including eventually sinking to his knees as if praying and pretending, as 


McCalman rather alarmingly puts it, ‘to be in a state of “holy ejaculation”...’ ” 


Despite all this, Taylor had some remarkable supporters. A list of those who arranged for 
petitions in his support when imprisoned for blasphemy includes Sir Francis Burdett (who had himself 
been imprisoned for his radical views), the Irish politician Daniel O’Connell (who also spoke at the 
Rotunda), Henry ‘Orator’ Hunt, and radical MP Joseph Hume.” One imagines that their concern 
was freedom of religion and speech rather than Taylor’s ‘astrotheology’. 


Georgiana visited Taylor and was active in supporting him. There is a note on the Home 
Office file: 


Miss Richards 


Begs to inform Lord Melbourne that according to his instructions she is now waiting in the hope of 
obtaining a favourable answer to her application of this morning to his Lordship.” 


Joshua may have leaned towards Radical politics but that was probably not the main reason 
for his visits to the Rotunda. McCalman concludes that Taylor’s ‘interest in Radical politics, as distinct 
from irreligion, had always been slight... Reports of his services in the late winter and spring of 1831 
show that the more he clowned, the more the pit and gallery cheered.’ 


Ultimately, it seems likely that Taylor’s audiences were more interested in his entertainment 
value than in the substance of his sermons.”’ Under cross-examination in Richards v Taylor, Joshua 
accepted that he went to Taylor’s sermons once a month or possibly ‘oftener.’” Perhaps Georgiana 
was, ot became, the main attraction for him. 


Robert Taylor’s predicament in Horsemonger Lane Gaol and that of Richard Carlile in the 
Giltspur Compter were yet more reminders of the risks of falling out of comfortable society. We have 
seen that Joshua knew the Horsemonger Gaol from the inside — from his visits to the suffering Taylor 
there. (Taylor’s frequent, ranting letters to the Home Secretary, Lord Melbourne, from prison, rival 
the later energy of William in fighting to establish his innocence, beginning in the same Compter that 
had held Carlile over a decade earlier.) As for William, solicitors like him no doubt often visited 
Compters to advise and sometimes rescue desperate, debt-ridden clients; they would be seen to in the 
‘sponging-houses,’ where the debtor was squeezed until money oozed out (or not, in the unfortunate 
case of Rawdon Crawley when his wife, Becky, née Sharp, left him there while she entertained Lord 
Steyne).” 
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Mayhew’s incomparable work delineates the dangers to all. In a section titled ‘Of the Several 
Modes and Characteristics of Street-cleansing’ under the sub-heading ‘Paupers; or Parish-employed 


Scavengers,’ he writes and quotes: 


Some of these men are feeble, some are unskilful (even in tasks in which skill is but little of an element), 
and most of them are dissatisfied workmen. Their ranks comprise, or may comprise, men who have 
filled very different situations in life. It is mentioned in the second edition of one of the publications 
of the National Philanthropic Association, “Sanatory [sic] Progress” (1850), “that the once high- 
salaried cashier of a West-end bank died lately in St. Pancras-workhouse;—that the architect of several 
of the most fashionable West-end club-houses is now an inmate of St. James’s-workhouse;—and that 
the architect of St. Pancras’ New Church lately died in a back garret in Somers-town.” “These recent 
instances (a few out of many)” says the writer, “prove that ‘wealth has wings,’ and that Genius and 
Industry have but leaden feet, when overtaken by Adversity. A late number of the Globe newspaper 
states that, ‘among the police constables on the Great Western Railway, there are at present eight 
members of the Royal College of Surgeons, and three solicitors;”” 


Two eminent barristers we will meet later fell on hard times. One’s last brief, after work had 
dwindled away, was for a tailor who could not pay a fee: the barrister agreed to take clothes instead. 
Both ended their lives deep in debt and fleeing to Boulogne for fear of being arrested — and thrown 
in a Compter.” 


We have seen that William had experience of Joshua’s schemes in the transactions involving 
the estates of John Stewart, David Smith, and John (not George) Robins, and in the abortive case of 
George Barrett. Now come two frauds, upon the assets of Eliza Burchard and Mary Hunt — before 
we return to Ann Slack’s case, and catastrophe. 
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Chapter 7 — A Landlady, and a Lucky Fellow: Burchard and Hunt 


Any one who is unknown to the local registrar may go and register as a fact his own death, of which 
a certified copy of the registry will, according to the 38th clause of the Act, be evidence in a court of 
law. Cases of the registration of false statements have already been detected; some have been made 


with the view to successions and to the obtainment of property. 
Edwin Chadwick, 1843! 


“I am sorry I can't stop now, for I am just going, by appointment, to Doctors’ Commons, to prove a 
will for a man named Hunt -- a lucky fellow, too, for having been at sea half his life, the first thing he 
learnt after his return was, that his grandmother had left him quite a little fortune in the funds, and 
the Will was providentially found in the care of a woman, a friend and neighbour of the deceased.” 


William Henry Barber? 
William saw Joshua in action again. 


He wrote little about the two frauds in which Joshua stole the money of Eliza Burchard and 
Marty Hunt, except when he saw some advantage in making a point from them.’ He dated them in 
May 1841 and June 1842 respectively. The transactions shed light on his experience of Joshua’s 
activities. 


Eliza Burchard 


Sometime in early 1841, William Christmas alerted Joshua to stock worth over £1,000 held in 
the name of an Elizabeth, or more likely, Eliza Burchard. Several Elizabeths appear in the story and 
to avoid confusion, we will refer to the woman whose stock was stolen as Eliza. 


There were two tranches of stock, for £700 and £300, and dividends had not been claimed 
since October 1823° and July 1824° respectively. The arrears alone were worth £600. The money had 
been transferred to the Commissioners in 1834.’ 


There is little information about a well-off woman in London called Eliza Burchard: apart 
from her ownership of the Bank stock. The most likely candidate is an Eliza Burchard, spinster, who 
took out fire insurance on two propertties.* In 1799 she insured a property on Gray’s Inn Lane (now 
Road) occupied by an apothecary, John Wishart. He traded at number 71.’ This suggests that she 
owned the property, and that Wishart was her tenant. The Lane had many businesses in 1818 ranging 
from wax and tallow chandlers (two), a blacking manufacturer, cheesemongers, an ale and porter 
brewer, harness makers, two coal merchants, a silversmith, a locksmith and bell hanger, a solicitor, 
and various grocers. Henry Fielding’s Tom Jones made his entry to London along the Lane. By 1855 
it was vividly described, although the author’s prejudices and racism — insulting my Irish ancestors — 
together with the sensationalist title of his book, The Wild Tribes of London, should give us some pause 
as to his objectivity: 
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The rain is falling heavily as we turn out of the crowded thoroughfare of Holborn into the equally 
crowded one of Gray’s Inn-lane - Gray’s Inn-lane, dismal and dirty at all times, but doubly so on an 
evening such as this, with its one side of dingy wall facing a row of even more dingy houses; brokers’ 
shops, containing everything, from a pea-shooter to a piano, where knowing housekeepers resort to 
pick up bargains from the innocents who keep them, and who are always so strangely ignorant of the 
value of the articles they sell; old book-stalls, smelling like literary mausoleums, where poor pedants 
love to linger, diving into venerable tomes, and gathering as they may stray crumbs from the riches 
they enclose; small public-houses, whose receipts are large, whose doors are ever on the swing; and 
whose landlords make a fortune; butchers-shops, where provender is alike provided for man and beast, 
where pieces of unwholesome-looking meat lie in heaps, blackening beneath the flaring gas; pie-shops, 
in whose windows appear an array of tarts, supported on either side by huge bowls of fruit, whose ripe 
luxuriance tempts, and too often taunts, the ragged Tantalus who lounges by. Other shops there are in 
plenty, yet all bearing that air of dingy shabbiness peculiar to the place, excepting one, an eating house 
of much pretension, that, directing its plate-glass eye towards Verulam-buildings and _ its 
neighbourhood, has always an attractive show of viands in its windows, that, bathed in clouds of pearly 
steam, gain something more than admiration from the hungry clerks of those classic and legal regions. 
Moving slowly along the muddy pavement, we look around us, and moralise as we go. Groups of dirty, 
ruffianly-looking men stand quarrelling about the doors of the dram-shops; while still more dirty- 
looking women, with loose drapery and scattered hair, mingle with the disputants, and, with much 
vociferation, interfere, and are sent staggering into the road for their pains. Children - God help them! 
- literally swarm about the road, half-naked, shagegy-headed little savages, who flock about you, and, 
with canting phrase and piteous whine, solicit charity for their dying father, — that broad-shouldered, 
burly-looking Milesian, who has just reeled from the tavern door,- for their starving and bedridden 
mother, who, with her red arms muffled in her tattered shawl, lazily leans against the wall, complacently 
watching her offspring’s successful appeal to the “sthranger’s” kindly heart. 


They are Irish, all of them; Irish, every man, woman, and child. Turn whichever way you will, the same 
“wild; Milesian features, looking false ingenuity, restlessness, misery, and mockery, salute you” on every 
side.19 


In 1809 Eliza insured 11 York Street, Westminster. There were two York Streets at the time, 
one being so renamed temporarily, its original and current name being Petty France:'’ now housing 
the Ministry of Justice. It is close to Birdcage Walk, St James’ Park and Buckingham Palace (as it was 
known from about 1791) and in Johustone’s London and Commercial Guide of 1818 it is described as York 
Street, St James. The other is further north into Marylebone, on the Portman Estate, and Johnstone’s 
refers to it as York Street, Westminster.’ 


Given its central position in London, it is not surprising that the York Street, St James carries 
some history. In 1813, William Hazlitt, the journalist and essayist (and sometime portraitist), rented 
number 19 from the owner who lived next door, the philosopher Jeremy Bentham. The preceding 
tenant was political economist James Mill; and his son John Stuart Mill, author of On Liberty (1859), 
spent his early boyhood there. Further back, no less than John Milton, the poet, had also lived at 
number 19 from late 1651 while working as Oliver Cromwell’s Latin Secretary’ and writing Paradise 
Lost."* He moved on at the Restoration in 1660. Johnstone’s shows a certain Josiah Wedgwood at number 
9 in 1808: he had moved his London showroom there in 1774.” 
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York Street, Westminster was much less grand, but the Georgian terraced rows of houses (of 
the Portman estate) are impressive now. 11 York Street may well not have been one of them and was 
probably a more modest property. In 1805'° and 1818 the house (or perhaps part of it) was occupied 
by Joseph Wilson, a carpenter and undertaker, suggesting that Eliza may have acquired the property 
in 1809 subject to a lease to him. The street was busy with more than twenty-five businesses in just 
over a hundred houses: more undertakers and carpenters, an apothecary, hat manufacturers, currier 
and leather cutters, a tobacco and snuff maker, grocers, cheesemongers, a soap maker, and Daniel 
Scott a ‘smith and bell hanger.’’ The York Street terraces were not laid out until 1810 onwards,"* yet 
Joseph was in occupation at least from 1805 to 1818; and since number 11 is no longer there, it seems 
to have been replaced by the vast Montagu Mansions built much later, in the 1890s."” 


But what was the background of Eliza, and where had her money come from? There are two 
candidates: Elizabeth 1 — from the Burchards of Holborn in London; Elizabeth 2 — from those of 
Witham, Essex. 


Elizabeth 1 — St Sepulchre, Holborn 


Elizabeth was born on 20 June 1749 and baptised in early July at St Sepulchre Church.” It is 
now by Holborn viaduct but was then by the Newgate, one of the old gates into the City of London, 
demolished in 1767. A visitor to the church can still see the notorious ‘Execution Bell’ bought in 1605 
and rung for executions at the Newgate Prison gallows. The clerk would take the bell through a tunnel 
that went from the church to the prison, tolling it as he went and reciting: 


All you that in the condemned hold do lie, 
Prepare you, for to-morrow you shall die; 
Watch all, and pray, the hour is drawing near 
That you before the Almighty must appear; 
Examine well yourselves, in time repent, 

That you may not to eternal flames be sent. 
And when St. Sepulchre's bell to-morrow tolls, 
The Lord above have metcy on your souls. 
Past twelve o'clock! 


The last two lines are said to have been shouted through the keyholes of cells holding the 
condemned prisoners. In the morning, the prisoners would emerge to the announcement of their 
deaths by the boom of the Great Bell of Bailey in St Sepulchtre’s towetr.”! 


Elizabeth’s parents William and Ann are recorded in her baptismal record as living at what 
was likely a small alley called Pye Corner (about 200 yards from the church, along Giltspur Street) 
which is well known as the place where the 1666 Great Fire of London was extinguished. The alley 
no longer exists but the Golden Boy of Pye Corner can still be seen at the junction of Giltspur Street 
and Cock Lane. It is a late seventeenth century wooden statue painted in gold, commemorating the 
stopping of the fire. The Boy once had wings but they have long gone. A short contemporary 
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inscription is: “This Boy is in Memmory Put up for the late FIRE of LONDON Occasion'd by the 
Sin of Gluttony 1666.’ 


Joshua may have known the Golden Boy. It was originally placed on The Fortune of War, 
notoriously a pub where body-snatchers gathered: surgeons, particularly from St Bartholomew’s 
Hospital across the road, would go to buy corpses for dissection. Joshua might have been a buyer and 
no doubt many tales of the pub were told amongst his profession. The business was damaged by the 
Anatomy Act 1832 but the so-called ‘resurrectionists’ were still active for some years because there 
were not enough legally available corpses: it was finally ‘killed off... by 1844’.” 


Elizabeth’s father, William Burchard had also been baptised at St Sepulchre, two weeks after 
his birth on 17 July 1727. There was a large extended family of Burchards around St Sepulchre and at 
least one of them became wealthy. Nathaniel Burchard was born in 1708 and baptised there. He and 
his wife Christian had three children: John, Richard and Elizabeth (again!). The latter is not our Eliza 
(a spinster) because she matried and had three children of her own.” No direct link has been 
established between our Eliza and Nathaniel, but the complexity of the Burchard family ties around 
St Sepulchre could mean that some of Nathaniel’s riches came her way at some stage. He died in 1767 
and was buried at St Augustine’s church just behind St Paul’s Cathedral, a few hundred yards from St 
Sepulchre. St Augustine’s was destroyed in the Second World War, but it became famous because the 
church cat, Faith, was thought to have sensed the risk to her kitten Panda a few days before the 
bombing. She moved her to the basement. After the devastating raid, the Rector went into the ruins 
and searched for them. Both were alive. Faith was awarded a silver medal by the PDSA and her death 
in 1948 was reported around the world.” 


Nathaniel’s Will describes him as a plumber (always the way to get rich in London...) and 
tallow chandler (and not). Even the ancient livery company of Tallow Chandlers, which was granted 
its arms in 1456 and issued with its Charter of Incorporation by Henry IV in 1462 comments that “the 
production of tallow was a disgusting and smelly job, and tallow producers were often moved about 
the City, due to complaints made about the stench of the rendering down process.’ Tallow comes 
from the fat of slaughtered animals, and it is the processing (rendering) which causes the stench. 
Fortunes were made by tallow chandlers, particularly in the 16" century, but other products came 
along which made for cleaner candle-making. It was not unusual for the chandlers to branch out, 
hence no doubt Nathaniel’s plumbing business.” 


Tallow chandlers were probably thick-skinned and alert to diverse, cleaner, business 
opportunities, shady or not. Nathaniel’s Will directed the sale of properties he owned, in Coventry 
Street and perhaps elsewhere. The lack of commas in Wills of the time make it unclear how many sites 
he specified: 


all those my messuages or tenements hereditaments and premises situate lying and being in Coventry 
Street Coventry Court and Off Alley in York Buildings in the parish of St Martin-in-the-Fields... 


These are probably distinct buildings, particularly because Off Alley (known as Of Alley until 
renamed York Place) is some distance from Coventry Street and Court.” 
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Coventry Street is said to have been a place of immoral entertainment. The London Encyclopaedia 
notes: ‘Writing in 1846 J.T. Smith commented, “There is a considerable number of gaming-houses in 
the neighbourhood at the present time, so that the bad character of the place is at least two centuries 
old, or even since it was built upon.’””’ The Times reported on 24 Match 1841 (with racism): 


We some months ago called the attention of the police to the shameful scenes exhibited every night in 
the Haymarket and Coventry Street by the prostitutes who infest that neighbourhood, and who are 
herded during the day time in the infamous brothels kept by a parcel of Jews, both male and female, 
in Coventry-court and other equally abominable localities.’ 


That was almost a hundred years after Nathaniel’s death, but the character of the area probably 
had not changed much. We can infer that he owned and let commercial premises, perhaps (and 
potentially lucratively) to those carrying on dubious activities; but there were also many ordinary 
businesses in a street which Johnstone’s described in 1818 as having 35 houses: of which all were 
occupied by tradesmen.” The brothels were no doubt on the upper floors. 


In his Will, Nathaniel directed the sale of his assets and the setting up of a trust. The executors 
were directed to ‘lay out and invest the Surplus Money arising in the purchase of four per cent Bank 


30 


annuities of the year’ 1762.” There was Bank stock in the family. 


Elizabeth 2 — Witham, Essex 


A mote likely candidate for our Eliza was born in Witham in Essex in 1765. Her parents were 
John Burchard and Sarah. John’s sister, yet another Elizabeth Burchard (1727-1770), had married well, 
to Colonel (later Lieutenant-General) Archibald Douglas, MP for Dumfries. He was from the ancient 
Douglas family of Kirkcudbrightshire (the finest county in Scotland) and his namesake, alarmingly 
known as Archibald the Grim, built Threave Castle on an island in the River Dee just outside what is 
now the town of Castle Douglas or CD to the locals.” 


Archibald Douglas fought with distinction at the battle of Dettingen in 1743, part of the War 
of the Austrian Succession, and in the Seven Years’ War at Minden in 1759, which was the last battle 
at which a King of England was present: George II. Archibald served as Aide-de-Camp to George. 
After the King’s death in 1760 he was part of the escort of the future Queen Charlotte, then Princess 
Sophia Charlotte of Mecklenburg-Strelitz, from Germany to England.” She had been swiftly 
betrothed to George HI. They married on the day they met, 8 September 1761, between the death of 
George II and their coronation a fortnight later as George III and Queen Charlotte. 


Elizabeth and Archibald Douglas had many children. From 1763 they lived in a fine house in 
Witham (later named the White Hall, and which is now the public library). Elizabeth died eight years 
before him. When Archibald died in 1778, he left his estate to his children. But he also left £40 (about 
£06,750 in modern terms) each to his nieces by marriage, Catharine and Elizabeth Burchard. They were 
the infant daughters of his late wife’s brother John Burchard. An old soldier like Archibald may have 
had a soft spot for John since he was said in the Will to be ‘late a private... in the Foot-Guards’ (in 
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the British Army). It seems that Archibald was making provision for nieces who may have been in 
difficult circumstances. 


The Elizabeth who married Archibald had a sister, another Catherine, who was born in 1731. 
She is mentioned in Archibald’s Will as his sister-in-law ‘now’ married to Thomas Wishart, a surgeon. 
They married on 11 March 1778, when she was aged 48. Archibald’s Will is dated just three and a half 
months later: 27 July 1778, perhaps explaining the ‘now married’. Thomas had taken an apprentice, 
Simon Nichols, in 1780. When he died in 1799 his executor was his son John Wishart. This suggests 
that Thomas was previously married, since John would have to be at least 21 to be executor and his 
father had only married the 48 year-old Catherine exactly 21 years earlier. John was granted probate 
on 4 August 1799. 


Recall that a John Wishart, apothecary, was Eliza Burchard’s tenant in Gray’s Inn Lane. This 
suggests a link between Eliza and the Burchards in Witham: she was letting her property to a family 


member, either a cousin or her aunt’s stepson. 


Eliza is likely therefore to be the niece who was left £40 by Archibald in 1778. The executors 
of Archibald Douglas may have invested her legacy in Bank stock and for whatever reason the 
dividends were claimed until 1823/4 but not afterwards. Perhaps Elizabeth had been receiving them 
direct for some years by then, having come to her majority in 1786. She would have been fifty-eight 
in 1823, a good age for the time, and if her dividend claims ceased because she had died, it may be 
that her executors did not properly check her assets and so missed her Bank holding. 


But £40 is not a great deal when compared with the stock stolen by Joshua - which William 
later wrote was worth £1,500. In fact, it realised, with the dividends, a total of £1,608. Archibald 
Douglas anticipated that his nieces would take apprenticeships in millinery or mantua making - his 
Will empowers the executors to use the money to help them do so — and so, unless this Elizabeth’s 
life changed radically, she was nowhere near as well-off as the stock-owning landlady Eliza. She did, 
however, have wealthy relatives and one or more of them could have helped her or left her another 


legacy. 


There is one final wrinkle. An Elizabeth Burchard married a George Harris in Witham after 
the Banns were said on 9 February 1783. Our Eliza was only 17 then, and, although legally 
matriageable (from the age of 12”), it seems unlikely that she would marry so early. Indeed, the 
matriage being preceded by Banns suggests that the bride was of full age: weddings of minors were 
generally by licence (requiring bond and allegation) which obviated the need for Banns to be posted.™* 


Joshua gets to work 


Whoever may be the Eliza whose stock and dividends lay unclaimed from 1823 and 1824, she 
was well out of the way by the time Christmas and Joshua identified her money as a target.” Her stock 
had been transferred to the Commissioners on 7 January 1834.°° In about May 1841, Joshua 
introduced to William the supposed executrix of Eliza’s estate: falsely (and confusingly) also named 
Elizabeth Burchard, said to be the Eliza’s niece. He gave William a death certificate showing that Eliza 
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died on 21 March 1841.*’ Official records remain in place today, without any warnings, showing this 
‘death’, and a copy Will can be seen at the National Archives. Both are fake. The death certificate had 
been obtained fraudulently and the Will was forged. We met Edwin Chadwick in Chapter 6. His 
findings about fraudulent death registrations, published in 1843, were quoted in Burchard: 


Any one who is unknown to the local registrar may go and register as a fact his own death, of which a 
certified copy of the registry will, according to the 38th clause of the Act, be evidence in a court of law. 
Cases of the registration of false statements have already been detected; some have been made with 
the view to successions and to the obtainment of property. False registrations have been made amongst 
the labouring classes as to the place of death, to gain interments in distant parishes at cheaper rates. 
Fictitious deaths have been registered to defraud burial societies, and the registrar's certificate of such 
deaths have got in use by vagrants as a means of obtaining alms. In Manchester a woman having 
obtained and used one certificate of a fictitious death, soon after obtained another similar certificate, 
and in order to deter parties from visiting the house, she got the cause of death registered as “malignant 
fever,”38 


After suspicion had fallen on William and Joshua, Eliza’s death certificate was reviewed by the 
Bank. An investigator, John Roys Tomkins, went to look at the records. They showed that Elizabeth 
had died in 1840 at 27 Stephen-street, Tottenham-court-road, a lodging-house run by a Mrs Gibb who 
had been there for eight years. No woman had died there in Mrs Gibb’s time. The records also showed 
that the person present at the death was a Mary Brown of 121 Tottenham-court-road, and so Tomkins 
went to speak to the occupier, Mr Moysey: in his 17 years living there he had not accommodated any 
Maty Brown.” 


Georgiana had worked hard for Joshua in the background of the Stewart transaction. Now she 
would take centre-stage — as the executrix Miss Burchard who, with William’s help, would obtain 
probate of the Will of her elder relative and namesake. The Will is dated 14 October 1825 and was 
witnessed by Amelia Rieslie*’ and William Sanders.*' Using Sanders as a witness to a forged Will seems 
rather risky, compared to using a false name; particularly as Sanders was Georgiana’s brother-in-law. 
Perhaps Joshua thought that he could be relied upon to give (perjured) evidence if necessary. 


The copy Will we can see today is: 


In the Name of God Amen I Eliza Burchard spinster formerly of Cooper Street Westminster in the 
county of Middlesex and late of Rostock Mecklenburgh [sic] in Germany but now of New Bond Street 
Bath” in the county of Somerset being of sound mind and memory and understanding do make this 
my last Will and Testament [illegible] following I give and bequeath unto my niece Eliza Burchard who 
is now living with me the sum of seven hundred pounds Stock in the three and a half per cents reduced 
annuities also three hundred pounds stock in the consolidated three per cent annuities both standing 
in my name in the Books of the Governor and Company of the Bank of England in London I also 
give devise and bequeath unto her my aforesaid niece all my money securities for money goods chattels 
estate and effects of what nature or kind soever and wheresoever the same shall be situate at the time 
of my death and I do nominate and [illegible] and appoint my said niece sole Executrix of this my last 
Will and Testament hereby revoking and making void all and every other will or wills at any time 
heretofore by me made and do declare this to be my last Will and Testament in witness whereof I the 
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said Eliza Burchard have hereunto set my hand and seal this 14 day of October in the year of our 
Lord one thousand eight hundred and twenty five - ELIZA BURCHARD - signed and sealed by the 
above named Eliza Burchard the testatrix in the presence of us present at the same time who have 
hereunto subscribed our names as witnesses in the presence of the said Eliza Burchard and of each 
other — Amelia Rieslie — W. Sanders 


The original Will, as held by the Prerogative Court, was later produced and read out. The 
section dealing with addresses is different: 


Mr Seatom [sic], from the Prerogative Court... now produced a will purporting to be that of “Elizabeth 
Burchard, formerly of Cooper-street, Westminster, in the county of Middlesex; then of Rostock, 
Mecklenburgh, in Germany; then of New Bond-street, Bath, in the county of Somerset; but late of 
Broad-street, Bristol, in the same county, spinster, deceased.” 


One curiosity in the Will is the reference to Rostock in Germany. There were (and still are) 
Burchards living there, notably Christoph Martin Burchard (1680-1742), an eminent professor in the 
Medical Faculty at the University, who had a large family.“ Joshua may have known some of his many 
books from his medical studies. An ‘E. Burchard, merchant’ travelled to London from Rostock via 
Hamburg in July 1847 and a P. Burchard was one of the owners of a ship from Rostock that was the 
subject of litigation in London in 1861.” It is also a very old name, one Burchard, from England 
originally, becoming Bishop of Wiirzburg around 741. 


William took ‘Elizabeth Burchard’ to Doctors’ Commons on 9 June 1841. This seems to be 
the first time they had met. Georgiana never mentioned an earlier meeting (at which, one would 
expect, William would have taken instructions from her). She later wrote: 


Fletcher introduced me to Barber as Miss Burchard, and I sat down in the office for some time. 
Pletcher and Barber, after conversing, left the office together, and after a short time both returned. 
After a few minutes Fletcher left and Barber took me to a proctor in Doctors' Commons, where the 
will of Eliza Burchard was produced, to the best my recollection, by Barber. ... I was then taken before 
some gentlemen, and had to make an affidavit. I was not aware I should have to so before I went. 
Some questions were asked, and Mr. Barber answered them all.4’ 


They saw the proctor Frederick George Cox, of Cox and Jennings. She swore the affidavit 
required, the estate being certified as not exceeding £2,000.** How did William ‘know’ that? The 
affidavit gave her address as 9 Great Russell-street, Bloomsbury.” William wrote to her there on the 
11 June: 


Mr Barber’s compliments to Miss Burchard, and will be glad to see her tomorrow morning (Friday), 
by 11 o’clock, for the purpose of signing the usual application to the chief-accountant to transfer the 
stock, and to arrange as to obtaining the evidence of Mr. Sanders.>” 


The letter-carrier for that part of Bloomsbury said that there was no Miss Burchard at the 
address (and he also checked Li##/e Russell Street) and so William’s communication was sent to the 
dead-letter office. It was later said that: 
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He wrote a letter, which he addressed to her, but it was returned with the words “Not known” written 
upon it. He then sent another letter by a messenger, and shortly afterwards Elizabeth Burchard made 
her appearance in Mr. Barbet’s office. Then he ought to have paused. He ought to have had some 
doubt, arising from the administration case of Miss Stewart, but, instead of hesitating in this case, he 
went to the Bank and assisted in getting the money paid; a considerable amount being paid in gold.>! 


In William’s letter of 11 June, the trailing reference to ‘Mr. Sanders’ is intriguing. It suggests 
that he was preparing to deal with any suspicions about the Will by getting evidence from one of the 
‘witnesses.’ Indeed, in 1854, William was to write that Elizabeth gave him an address for Sanders in 
Bristol because he ‘could give evidence as to the circumstances if required.’” It is mildly surprising 
that in 1841 she would still have the address, given that the Will had been supposedly executed 16 
years earlier, in 1825; but Joshua had taken the precaution of having Eliza mention in the Will her 
‘niece Eliza Burchard who is now living with me’, which at least increases the chances of one of the 
women having kept his address. 


Why would William write of contacting Sanders on 11 June - afer he had taken Georgiana to 
swear the oath for probate? A precaution, in case of challenge? He did not know whether the probate 
would be granted without inquiry, although it was: 3 days later. William later said that Sanders would 
be able to give evidence about the Will if a problem arose at the next stage: getting the money from 
the Bank. But everything went through without a hitch. This does indicate, however, that William 
thought that the Will (of many years ago) taken with the non-payment of dividends for at least ten 
years, might give rise to some concern. We must presume that no evidence was in fact obtained from 
Sanders for this purpose because he subsequently insisted that, in effect, he did not meet William until 


1842 when he was posing as a beneficiary: 


William Henry Barber was an utter stranger to me until introduced by Fletcher to him as Thomas 


Hunt... 


The Burchard Will was proved on 14 June 1841™ and the probate sent to Barber & Bircham. 
William obtained an order that the Bank re-transfer the £700 of stock from the Commissioners to the 
executtix. The order was dated 19 June 1841 and he brought it, and Georgiana, to the Bank on the 
22. A clerk there, John Padmore Noble, later remembered them: ‘I distinctly recollect Mr. Barbet’s 
person from the peculiar manner in which he came into the office.’ Unfortunately, he did not explain 
the peculiarity. Although he used neutral language, John Noble was troubled, and he required William 
to be identified: *... there being some suspicion that he was not who the person represented himself 
to be.’ William went to fetch the stockbroker, Henry Hill (brother of, and clerk to, Charles Hill) to 
vouch for his identity, which he did. Georgiana was ‘identified’ as Elizabeth Burchard by William. He 
had only met her that month and probably only once, on 9 June when he took her to Cox & Jennings, 
plus perhaps for her to sign an application form. He had no actual verification of her identity. 


Although caution is necessary in applying the standards of the 21“ century to 1841, there is a 
modern case in which a solicitor was accused of providing a false reference. His letter said that a Mr 
X had satisfied the identification requirements of anti-money laundering rules and was ‘a person of 
integrity and good character.’ Unfortunately, as with William’s identification of Elizabeth Burchard, 
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(and his assertion to James Freshfield that ‘Emma Slack’ was ‘a most respectable person’), Mr X did 
not exist. The Solicitors Disciplinary Tribunal found: 


People who are not qualified as solicitors are able to recognise that it is improper to give a reference 
on behalf of a person that they do not know. Solicitors know that they can only properly give references 
which are truthful in all respects. This inevitably precludes commenting on the attributes of a person 
who does not exist. The Tribunal was in no doubt that [he] gave a false reference indicating that the 
person he referred to was a person of good standing when he neither knew nor had any opportunity 
to know whether that was accurate. ...The Tribunal is further in no doubt that to write such a false 
reference was both improper and a serious breach of a solicitor's professional duty. ... such behaviour 
on the part of a solicitor is wholly unacceptable. ..55 


The stock was transferred to the executrix and sold by Hill. A cheque for £686 was handed to 
William. It must have been made payable, or endorsed, to William because on the same day, 22 June, 


it was deposited in his account at the London Joint Stock Bank.” 


A few days later someone brought 
a cheque from William and cashed it, withdrawing £686 by a combination of £300 in notes and the 
rest in gold.’ This process was necessary because there was presumably no bank account in the name 


of Elizabeth Burchard into which the cheque could have been paid. 


Joshua had a liking for sensitive chats to take place on the windy bridges of London, away 
from cafes, inns, and eavesdroppers, and Georgiana was not bashful in the way she dealt with the 
money: 


I think it was previously to my going to Bristol Fletcher changed some bank-notes for me at the Bank 
of England, and brought me gold for them in a small canvass bag. He brought it to me on London 
bridge, where I was waiting for him. I put the money into my own bag, with some sovereigns I had in 
it, and took it all to the London and Westminster Bank, near the bridge, where I invested it in my own 
name. ... I afterwards withdrew the money from the London and Westminster Bank, and placed it in 
the Bank of England, where I had previously purchased stock to the amount of £350 in the New 
Three-and-a Half per Cent. Reduced Annuities.5* 


Stolen, washed, re-deposited. 


On 22 June, the Bank had also paid over £446, the arrears of dividends. The payment was 
later tracked: £100 was paid out in notes, the balance, £346, in gold and silver. Later that day, £135 
was paid into William’s bank account: £110 in notes and £25 in gold. Comparison of the serial 
numbers showed that these notes were the same as those paid out by the Bank earlier in the day.” 


On 6 July 1841, the £300 worth of stock was ordered to be transferred to the executrix. William 
came back to the Bank on the 20", with the executrix, for the transfer to be effected. Once it had been 
done, Hill sold the stock, handing a cheque for £269 5s to William. But William responded by saying 
° He later 


confirmed that it was the same woman who came with William both times. On 20 July she also 


that ‘he wanted the money immediately, and I gave him a check on another jobber. 


received the arrears of dividends: £162. 
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There is no mention of Joshua’s ‘bonus,’ suggesting that he simply took all the money (as 
indeed he did). William was acting for the executrix and so could not negotiate a fee between her and 
another client, Joshua, because their interests would be in conflict. Joshua mostly took great care in 
his transactions and we can guess that William’s story, if pressed, would be that an agreement had 
been reached by Joshua with the executrix without involving lawyers. 


The £135 paid to William is equivalent to almost £15,000 in 2021 values. That is a hefty bill 
for a relatively straightforward, unchallenged process. His bill in Robins, which covered work over the 
course of a year, was £55. His bill in S/ack, as we shall see, was £13. We do not know whether the 
total of £135 included disbursements, such as the £40 paid to the proctor, but whether or not his bill 
included a charge for legacy duty, that duty was never paid.” 


The Bank, or Freshfields, sent an inspector, Daniel Forrester, to investigate the Will. He 
travelled to Bath and found that no Elizabeth Burchard had lived in New Bond Street there. The 
records in the Prerogative Court showed her to be ‘late of Broad-street, Bristol... spinster, deceased.’ 
Forrester also travelled to this address, with the same result. He searched the parish registers there and 


found no entty for her burial.” 


A suspicious factor in more than one of the frauds was later pointed out: a beneficiary who, 
at one stage, apparently forgot to claim the dividends due on her stock, but soon afterwards listed it 
clearly in a Will. Eliza Burchard had not claimed her dividends since 1823/4, yet in the Will, dated 
1825, she was able to specify her holdings exactly and correctly. Nor does the Will have any addresses 
for the witnesses, a point made against William in other cases: ‘it is said that the will, from no address 
of the witnesses being given, and one or two other citcumstances, bore internal marks of suspicion...” 
The risk taken by Joshua in using the name of William Sanders as a witness to the forged Will of 
Burchard was therefore mitigated by omitting any details of where he could be contacted. There was 
no legal requirement to include the address of witnesses, and indeed the proctor who dealt with the 
probate in S/ack, Mr J Wills (what else?), said it was common for them not to be given when Wills 
were drawn up and signed without the use of a lawyer. 


It is also very unusual, and inexplicable, for a Will to recite the testatrix’s previous addresses: 
the version quoted in The Times above being: ‘Elizabeth Burchard, formerly of Cooper-street, 
Westminster, in the county of Middlesex; then of Rostock, Mecklenburgh, in Germany; then of New 
Bond-street, Bath, in the county of Somerset; but late of Broad-street, Bristol...’ Four different 
addresses. Cooper Street was included because that was the address held by the Bank, passed to Joshua 
by Christmas to add weight to the authenticity of the Will. 


In another case, William strongly objected to criticism that he should have been suspicious 
about dividends not having been claimed for 23 years.” His response was vehement, including ‘totally 
ignorant’ in italics, and concluded with capitalisation: 


In Hunt's case, the Court remarked that the dividends had not been received for twenty-three years 
prior to the date of the will, and that this was a circumstance so striking that it ought to have attracted 
my attention, and that I ought to have made inquiries upon it. Doubtless, the non-receipt of the 
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dividends for twenty three years previously to the date of the forged will was a fact as striking and 
important as the judges assert it to be; but their lordships have assumed as a truth that which was totally 
without foundation. They assume that I was aware of the fact: but it was one of which I was /ofally 
ignorant, and WITHOUT THE MEANS OF KNOWLEDGE. 


So, William accepied that failure to claim dividends on stock for 23 years before the date of a 
Will which identified the stock was ‘striking and important’. In Burchard, dividends had not been 
claimed for over 17 years (1823/4-1841). 


The point was taken against him in 1850: 


In the case of Burchard, the pretended devisee and executrix was introduced by Fletcher to Mr. Barber, 
to do what was requisite to enable her to prove the will. The will appeared to be dated in October 1825, 
and by it the testatrix bequeathed two specific quantities of stock then standing in her name to her 
niece, the devisee and executrix, who was described as then living with her. The testatrix was 
represented to have died on the 21% of March 1841, and was represented not to have received her 
dividends for fifteen or sixteen years, and in consequence the stock had in 1834, several years before 
her death, been transferred to the Commissioners for the Reduction of the National Debt. It did not 
appear that the testatrix had any other property beyond the stock and the arrears of dividends, nor 
does it appear that Mr. Barber made any inquiry or required any explanation to account for the non- 
receipt of the dividends for so long a period.” 


In 1854 he came up with a reason for his non-inquiry: he had been told that Eliza ‘had been 
accustomed to reside abroad’. He pointed to her having lived in Rostock in Germany (which must 
have been prior to 1825), but did not say anything about the fact that, on the face of the Will, she was 
living in Bristol. He did not deny knowing that the dividends had not been claimed since 1823/4: that 
is, for one or two years up to the date of a Will clearly specifying the stock; and for another 17 years 
or so up to her ‘death.’ This scenario also seems to be ‘striking and important.’ William might respond 
that Hunt was different from Burchard: the Will in Hunt specified the stock even though it had 
supposedly”’ been 23 years since the dividends had been claimed. The Will in Burchard specified it only 
two years after dividends had last been claimed. The difficulty is that he was aware that many years 
had passed during which owners omitted to claim their money. And in these two cases (and in S/ack), 
the supposed owners knew exactly what stock they owned at a time when they were no longer 
receiving the dividends. The developing picture is that he was turning a blind eye in order not to turn 
off the flow of money from Joshua’s work. 


Mary Hunt of London 


Mary was buried on 27 December 1829 in the parish of St-Mary-le-Bone. She was 74. 


Ten internments preceded her on that cold winter day - and no age is given for six of them 
other than ‘child’. Mary had lived on Spring Street (close to Eliza’s property on York Street, 
Westminster) which ran parallel with Baker Street: from York Street over Crawford Street to Dorset 
Street. 
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Perhaps this areas quietness was one reason why residential properties there were chosen 
during the Second World War to house Special Force Headquarters in Montagu Mansions, from where 
it ran, among other things, operation JEDBURGH in which three-man teams were smuggled into 
France to work with the Resistance. The Special Operations Executive was close by in Baker Street. 


Benjamin Burrup has a gun 


Spring Street does not feature much in the history of Mary’s time, but she may well have been 
disturbed by a gunshot on 17 December 1828 just after ten o’clock at night. A few days earlier, 18 
year old Mary Mortlock had met Benjamin Burrup at Covent Garden theatre, there to see a 
heavyweight double bill of Othello (played by the great Edmund Kean, Cassio by Charles Kemble”) 
and the Beggar’s Opera. Benjamin was later described as ‘a respectable tailor and habit-maker’ from 
Greenwich and he was thought to be about 23 years old. He had walked Mary Mortlock home from 
the theatre to Salisbury Mews in Marylebone. They met up again for an hour or so the next day at 
Oxford Street and she promised to meet him the following Wednesday. At ten past six in the evening 
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of that day they came together again in a pub on the corner of Woodstock Street and Oxford Street. 
She soon decided to go home but he persuaded her to go with him to another pub, the Beehive in 
Crawford Street. They stayed until quarter past nine. He was to walk her home or at least as far as 
Gloucester Place, but because he was ‘in drink’ she stayed with him. They wandered around Baker 
Street and Thornton Place, presumably her attempt to sober him up with fresh air: but he stopped for 
another glass of ale. She realised that he had been drinking before they met because he was now so 
drunk that he could barely walk. Back at Crawford Street, they were arguing about the need for him 
to go home. 


A watchman, Thomas Whinnet, acting as ‘serjeant of the night’ was standing at the corner of 
the lower part of Spring Street and saw what happened. There was a struggle. He saw Benjamin point 
a pistol. There was a sudden flash and a bang. Mary screamed and ran to a nearby baker’s shop, 
covered in blood. The door was slammed shut, leaving her outside, her hat on fire. Behind in the 
street, Benjamin dropped the pistol, said to Whinnet, ‘I am your prisoner’, and told him to pick up the 
gun. Another watchman, a Mr Knight, ran to the scene. A crowd was gathering round Benjamin, 
perhaps including Mary Hunt. Benjamin said ‘I am the man who shot the woman. Don’t let me stand 
here — take me to the watch-house.’ 


A surgeon was on hand, a Mr Bushell. He attended to Mary and arranged for her to be taken 
to Marylebone Infirmary. She had been shot in the face at such close quarters that gunpowder staining 
would not wash off. A bullet had entered under her nose and travelled into her cheek. It was embedded 
and had to be removed by a surgeon the next day. The impact had fractured a maxillary bone, her 
upper jaw. She fell ill with a fever but managed to give her story. Benjamin was brought to her bed. 
He said ‘Mary, Mary,’ and tried to throw himself on the bed before refusing to speak any more. Oddly, 
she claimed that she did not know his name, and that he might originally have mistaken her for 
someone else. Thomas Whinnet seems to have confirmed this by reporting Benjamin’s emotional 
outburst: ‘I have made a dreadful mistake!’ But others said that in custody Benjamin laughed about 
what he had done. 


The doctors were relieved that the bullet had not hit more sensitive areas, particularly the 
brain.” But Mary’s fever worsened. The doctors did the best they could, including ensuring that she 
was bled... 


There was no happy ending. Mary died at about 3am on Sunday 28 December 1828. The 
Inquest took place three days later. Her doctor, William Frederick Goodger, an apothecary and 
surgeon, who had treated her before and knew her family, was concerned to save Benjamin from a 
murder charge, insisting that she had died of fever and not from the gunshot. A juror and the coroner 
pressed him until he said: “The shooting produced agitation of mind, the cold produced the fever and 
the whole combined occasioned her death.”” 


Unconvinced, the jury returned a verdict of ‘wilful murdet.’ 


There was an outcry about the wounded Mary being shut out of the nearby baker’s shop where 
she had run for help. The Coroner thought the baker could clear himself of blame by answering the 
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allegation in public. The baker sent his 18 year old son, Andrew, to give evidence. He said that he 
heard the gunshot and a woman’s screams. Mary appeared at the door, her face covered in blood and 
her bonnet on fire. To the surprise and consternation of the Coroner, he added that he ‘pushed the 
door to and went away.’ 


The Coroner exclaimed: ‘What! Did you shut the door against her?” 
Andrew replied, ‘Yes.’ 


Under more questioning he said that the sight of Mary had frightened him. The Coroner 
eventually accepted this — and that the baker’s family had later given Mary every assistance.” 


Benjamin’s trial for murder and malicious shooting took place on 15 January 1829. He was in 
fact 26. He was represented by a barrister, Mr Clarkson, who reappears later in this narrative. He 
claimed that he had no intent or motive to injure Mary. Pressure from financial difficulties had caused 
him to bring a pistol to town: to kill himself when drunk enough to do the deed. He remembered 
nothing of the incident.” 


William Pearson, ‘a journey-man tailor’, gave evidence for him. He confirmed Benjamin’s good 
character and explained that his behaviour had recently changed. (Pearson said that he worked ‘At Mr. 
Burchart's, Clifford-street, Bond-street.’) Benjamin had been acting strangely and was not in his right 
mind: 

within these last two or three months... he has ... seemed very curious in his talk and manner to what 

he has been before - his mind has appeared affected for within a month of this transaction; from the 

conduct he has evinced for the last two or three months, I think his mind is subject to occasional fits 


of derangement; I dined with him on the day this accident happened - he was very curious in his 
manner, and made a dreadful noise; he did not appear to have the command of his senses. 


On the day of the shooting, Benjamin had insisted that Pearson join him for dinner. They 
went to the Mitre tavern on St Martin’s Lane. Mary’s suspicion that he had been drinking before he 
came to her was correct: Benjamin drank two glasses of ale and one of gin and water. He started to 
make strange groaning noises. Pearson ‘felt ashamed’ and told him ‘You had better not make that 
noise.’ They separated around five o’clock. Pearson was clearly an honest and responsible man. When 
asked whether his friend knew the difference between right and wrong, he avoided a yes or no answer: 
‘T think he was not in a state to be trusted by himself. 


The landlord of the Mitre, William Bligh, believed Benjamin was insane on the day of the 
killing. The surgeon, Mr Goodger, repeated what he had said about the cause of death at the inquest.” 
Benjamin was acquitted of murder. 


But he was convicted of malicious shooting; and he was sentenced to death. 


In the 18th and early 19" centuries, juries would often circumvent the effects of the bloody 
code by refusing to convict even an obviously guilty defendant: because they did not think the crime 
warranted a hanging. The terrible impact of the code was also mitigated by most capital sentences 
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being commuted by the Crown. On 11 February 1829, just under a month after Benjamin’s conviction, 
King George IV received a Recorder’s Report on fifteen men and one woman, Esther Shaw, who had 
been condemned to die. He was in a terrible state by then, enormously fat and taking huge quantities 
of laudanum, alcohol, and food.” The formal decision, not surprisingly, was to agree with the 
recommendation in the Report: the King was not in any position to analyse or disagree with it. 


All but two were spared: Benjamin, and a 27 year old, Joseph Burnham,” who had been 
convicted of burglary with Esther Shaw, having ‘plundered’ a Mr Milton’s house of property to the 
value of £200. Esther was married to a John Shaw and was in the early stages of pregnancy. King 
George spared her the gallows, but she was transported for life on the convict ship Sovereign, which 
sailed on 15 April.” Her husband John, a rat-catcher by trade, was executed for a different 
housebreaking offence on 29 May 1829. Their son, John junior, was born on board ship, in the Bass 
Strait, on 1 August 1829, two days before arrival in Australia.” 


On the morning of Tuesday 17 February 1829, the Great Bell of Bailey at St Sepulchre was 
tolled. Joseph and Benjamin were publicly executed, hanged at the gallows outside the Newgate 


Prison.” 


Only ten months later, the last man to be executed for forgery in England, Thomas Maynard, 
died on the same gallows - on the last day of the decade, 31 December 1829. He and an accomplice 
(who was transported to Australia) had forged an order of HM Customs to pay them just under 
£1,800. The death penalty for different forms of forgery was abolished piecemeal in the early 1830s. 
Criminals do not generally carry out a rational risk assessment of the benefit of a crime as against the 
risk of punishment (because they do not expect to get caught) but the prospect of death probably has 
a particular deterrent effect in planned offences at least. Once the risk of execution no longer attached 


to forgery, Joshua may have decided that it was worth the risk. 
Mixing Mary Hunt of London with Mary Hunt of Bristol 


In 1842, Joshua learned from William Christmas that there was stock standing in the name of 
a Mary Hunt of Bristol which had been transferred to the Commissioners the year before. A book 
listing unclaimed dividends was later found in Joshua’s possession which contained an entry under 
her name and showed the amount of stock. Joshua then found the entry for the death of the Mary 
who lived in Spring Street, London, in December 1829. He merged their lives in a forged Will:* 


I Mary Hunt widow formerly of Bristol and afterwards of Bath but of Spring Street London being 
of sound mind memory and understanding but in bad health do make this my last Will and Testament 
as follows whereas I am possessed of about twelve hundred and ten pounds in the three per cent 
consolidated annuities in the Bank of England this I give devise and bequeath unto my beloved 
Grandson Thomas Hunt mariner also all my money securities for money goods chattels estate and 
effects of every kind wheresoever the same shall be found at the time of my death and I also make and 
appoint my said Grandson Thomas Hunt sole executor of this my last Will and Testament hereby 
revoking and making void all and every other Will or Wills at any time heretofore made by me and do 
declare this to be my last Will and Testament in Witness whereof I the said Mary Hunt have hereto set 
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my hand and seal this 14 day of November in the year of our Lord one thousand eight hundred and 
twenty nine. [Signed Mary Hunt] 


Signed and sealed by the above named Mary Hunt as and for her last Will and Testament in the 
presence of us who at her request and in her presence have subscribed our names as witnesses to the 
same. Signed Jane Bate [?]. Signed Mary Howard. 


The Will is specific in identifying ‘about twelve hundred and ten pounds in the three per cent 
consolidated annuities’. Again, no address is given for either witness. And there was the additional 
factor that she had died in 1829 but her beneficiary, her ‘beloved grandson’ did not apply for probate 
until thirteen years later, in 1842. Yet again, a former residence is given. The repeated apparent links 
with Bath and Bristol are notable too, perhaps in the hope that anyone with doubts would not take 
the trouble to travel for the purpose of verifying Mary’s history. 


We can reconsttuct the timescale” from what William wrote in 1854. On 5 May 1842, Joshua 
wrote to William, including: 


I have just heard from my friend in Bristol, that the person whom I alluded to when at your office 
respecting the will case will be in town in the course of a few days. I have given him your address, and 
I expect that he will call upon you, but should I have an opportunity of seeing him first, I will take care 
that he does come to you, as I will bring him with me to your office.® 


William has a new chent 


William and his new client met in early May 1842. Joshua continued to recruit from the 
extended Richards family: Lydia’s husband, the fishmonger William Sanders, was introduced to 
William as ‘Captain Thomas Hunt,’ grandson of the deceased and a mariner. Sanders was in character, 
clothed as a sailor. He and William probably attended at the proctors (with the wonderful name of 
Togulden, Puckle and Puckle) on or before 11 May 1842, since a memorandum of that date was later 
produced. They saw a clerk, Mr T.C. Thatcher. The story was ready. William briefed Thatcher, 
including that the estate did not exceed £2,000. He was asked why there had been such a long delay 
in applying for probate and told that the Prerogative Office would expect an explanation. The 
memorandum of 11 May was prepared by Thatcher at William’s dictation with some supposed 


assistance from Sanders. It included: 


The deceased died leaving behind her no relation except Thomas Hunt, her grandson, who, at the time 
of her death, was in the United States, and did not return to this country until about five years 
afterwards. He then made inquiries after his grandmother, but in consequence of the person with 
whom she had lodged having changed her abode, he could gain no intelligence about her. As his ship 
was about to sail, he was obliged again to leave, and did not return until within the five months last 
past.54 


Thatcher was later to say that he first saw William and Thomas Hunt on 18 May, but that does 
not fit with the date of the memorandum. More work was done in anticipation of questions about the 
delay and identity. Merrick Bircham Bircham met with another imposter, ‘Mary Howard,’ and took a 
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declaration from her on 20 May. She was later identified as ‘Miss Hawks’ who was paid £20 ‘for her 
trouble,’ which suggests that she was also the Sarah Hawkes who agteed to receive letters for Joshua 
in the name of Jones which would come from Great Marlow.” 


Bircham accompanied Mary Howard to “Tokenhouse-yard to be sworn to’ the declaration, 
paying the notary one shilling. Barber & Bircham continued to gather evidence in case it was needed 
to shore up the case against potential objections. On 27 May, Bircham went to Marylebone Church, 
apparently with Thomas Hunt (according to William) to examine a birth certificate for someone of 
that name.” This was to enable Bircham (or perhaps Thomas) to make a sworn declaration confirming 
that a copy of the certificate had been made by sight of the original. That oath was taken, again at 


Tokenhouse-yard, ‘verifying certificate.’ 


William would point out that his partner was involved in this transaction. In 1854, he provided 
extracts from Bircham’s diary of 1842: 


May 20 — Hunt, Capt. — Drawing and engrossing declaration of Mary Howard, and afterwards attending 
with her at Tokenhouse-yard to be sworn to same. 


Paid notary 1s. 


27 - Hunt, Capt. — Attending at Marylebone Church examining certificate with register, paid 1s., 
Cabhire &c, 1s. [In this search Mr. Bircham was accompanied by Sanders, the pretended Capt. Hunt.] 


28 - Hunt, Capt. — Drawing and fair copy declaration verifying certificate. 
Attending at Tokenhouse-yard to be sworn, paid 1s. 


30 - Hunt, Capt— Attending at Bank of England to ascertain when your stock could be obtained, when 
they informed me they were ready at any time.*® 


These are low-level tasks and there is no suggestion that Bircham was engaged in analysis of 
the Will or the facts. 


It was later commented that the memorandum did not explain where the Will itself had been 
for thirteen years.” William did write some years later that he had told someone about the case, 


referring to “Thomas Hunt’ as: 


a lucky fellow, too, for having been at sea half his life, the first thing he learnt after his return was, that 
his grandmother had left him quite a little fortune in the funds, and the Will was providentially found 
in the care of a woman, a friend and neighbour of the deceased.” 


Back at the proctors, the memorandum was signed “Thomas Hunt’ and the proctors also 
signed, certifying that they believed it to be true.’ But it was a pack of lies and Joshua certainly knew 
it. His list of unclaimed dividends, found when his home was searched, was cleat. It read: 


Mary Hunt, Queen-square, Bristol... £1,210 — the dividends formerly received by Grote & Prescott. 
Attornies deceased. About £1500 stock and dividend.%2 


William Christmas had clearly briefed him fully. 
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Probate was granted on 24 May, by Dr John Daubeny.”’ The stock was transferred to Thomas 
Hunt on 31 May, and the arrears of dividends were paid the next day.” About half of the money was 
changed into gold and the rest was credited to Joshua’s bank account.”° 


Mary Hunt of Bristol 


Joshua was taking a risk, because Mary Hunt’s family were educated and competent. If he 
hoped that the references to Bristol and Bath might dissuade investigation, he was wrong. The Mary 
Hunt who owned the stock had lived in Queen’s Square, Bristol, and had not moved to London. She 
was the widow of William Hunt, an India-broker (probably broking the sale of sugar arriving from 
‘West India”) who had died in 1785. She had substantial holdings with the Bank. The problem with 
the Will of 1829 is that she had died 23 years earlier, in October 1806. She and her late husband were 
childless. Her Will of 1787, plus codicils of 1803 and 1804, were proved by her three executors the 
following month. She had three blocks of stock, but the executors only discovered two of them, 
missing the £1,210 targeted by Joshua a quarter of a century later. 


Mary had granted a Power of Attorney to partners in a banking house in Threadneedle Street, 
London — Prescott, Grote & Co — to enable them to receive dividends on the £1,210 and, unaware of 
her death in 1806, they did so until 1830, sending the money during that time to her nominated bank 
in Bristol which was Tyndal, Elton & Co, to be succeeded by Baillie, Ames & Co. Claims ceased when 
the last surviving attorney died in 1830. He was George Grote, son of one of the founders of the bank 
(Andreas Grote 1710-1788, originally from Bremen in Germany).”’ Hence, on 5 January 1840, after 
the dividends had not been claimed for ten years, the Commissioners took the money.” William was 
later wrongly criticised for not investigating why the dividends were unclaimed for 23 years between 
1806 and 1829. The reality was a little more complex: Mary’s attorneys /ad claimed them until 1830 
and it was only when they had all died that the dividends were left unclaimed for another ten years. 
Joshua probably thought he was safe in stealing the stock of a woman who had been dead for around 
thirty-five years. 


But two of her executors were still alive. They had been let down by the Bristol bank which 
had failed to tell them about the £1,210 of stock. The bank was eventually criticised by a Coutt: 


The mode in which the Bristol bankers kept their accounts relating to the testatrix's stock and 
dividends, was well calculated to mislead themselves, and the information they gave to the executors, 
gave them no reason to suppose, [sic] that the testatrix was possessed of the stock in question.” 


By 1844 one of Mary’s surviving executors was her nephew, the Reverend Peter William 
Jolliffe, a highly respectable man who had been the perpetual curate of Poole in Dorset for no less 
than 53 years. Mary herself had been baptised in Poole in May 1731, and at the age of 40 she had 
married William Hunt (a widower) there on 22 May 1771. The marriage was by licence. They seem to 
have had a happy life together, because her husband left her all of his estate. Her own Will divided 
substantial goods and assets into legacies to many people, including a number of her Jolliffe (or Jolliff) 
relatives. Rev. Peter Jolliffe took out the probate of her Will with a co-executor, William Burgess. 
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When the executors discovered that they had missed some of Marty’s stock, they 
understandably asked the Bank for the money. They were shocked to be met with a refusal. The Bank 
argued that the money had already been paid, and to someone with a valid grant of probate: “Thomas 
Hunt.’ Ridiculously, a legal case had to be brought, and the hearing was in November 1844. Counsel 
for the executors pointed out that probate in the real Mary’s estate had been granted in 1806 and so 
the probate of the Spring Street Mary Hunt could not override that. He also reminded the Court that 
Spring Street Mary was, simply, a different person and that she did not own the stock. Simple. 


The case came before the Master of the Rolls, Lord Langdale, who ordered the Bank to pay 
up, although the costs of the case had to be paid from the money recovered.'” 


Barber & Bircham’s bill for obtaining probate and the money from the Bank came to £81 4s 
7d. That included disbursements of £40 for probate duty, £15 for legacy duty, and £10 11s 9d for the 
proctot’s charges.'”' This suggests that William’s fees were between £15 and £16. 


Ovetview 


The complexity of the Burchard and Hunt transactions shows how sophisticated and 
determined Joshua was. He was fully prepared to: engage in forgery; obtain false death certificates; use 
the names of deceased people to create false lines of apparent ownership; invent executors and 
beneficiaries; make up histories (such as “Thomas Hunt’ and his time in the USA); and put forward 
impersonators — even in sailor costume. But how much did William know or suspect? 


In Eliza Burchard’s case he identified her to the proctor even though he knew her only as 
someone introduced by Joshua. Her supposed Will specified the stock even though she had ceased 
claiming the dividends two years before. He may or may not have known that letters did not get to 
her at the Great Russell Street address. In Mary Hunt’s case, his understanding was that she had died 
in 1829 but her ‘grandson’ had not found her Will until 13 years later. Only in 1847 did he come up 
with the story that it had been kept by a neighbour for all that time. He also claimed that he had told 
another client that Thomas Hunt was a lucky fellow. Part of his account is quoted above, but more 
fully, it reads: 


A lady, named Wilkson, the wife of an old client, called at my office the day Fletcher introduced Sanders 
as “Thomas Hunt." She called on Mr. Wilkson's business, but I said, “I am sorry I can't stop now, for 
I am just going, by appointment, to Doctors' Commons, to prove a will for a man named Hunt -- a 
lucky fellow, too, for having been at sea half his life, the first thing he learnt after his return was, that 
his grandmother had left him quite a little fortune in the funds, and the Will was providentially found 
in the care of a woman, a friend and neighbour of the deceased.” I had forgotten this casual 
conversation, until long after my apprehension, when Mrs. Wilkson named it to one of our clerks.! 


William argued that this ‘frank and unnecessary communication’ is evidence of his innocence: 
because he openly mentioned the case to others. Perhaps so, and lawyers do sometimes comment to 
one client about a peculiarity in another’s case — but not generally by name because that is, or is close 
to, a breach of confidentiality. Needless to say, neither Mrs Wilkson nor the clerk she spoke ever gave 
evidence about this for William. 
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Burchard involved dividends that had been unclaimed for many years. Eliza had allowed about 
17 years to pass without seeking payment, despite identifying the stock in her Will. There was no 
period of unclaimed dividends during the fictional story of Mary Hunt. Instead, the delay was between 
her death in 1829 and Thomas Hunt’s application for probate in 1842. That was explained, seven years 
later, by the strange story of a Will held by a neighbour for all those years in the expectation that 
Thomas would return from sea at some point. William could, and did, argue that such delays were an 
inevitable feature of unclaimed dividends cases, but a pattern was developing. Both Wills specified 
only the unclaimed stock. Both recited former addresses of the testatrix. These two transactions came 
after the fierce challenges made by Pickerings in Stewart — and before the case of S/ack, the great 


unravelling, to which we now turn. 
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Chapter 8 — Fencing with Captain Foskett: Slack 


Captain Foskett, ... who throughout all [William’s] inquiries, evaded every question, and ... 
seemed to be quite as skilful a master of fence in an attorney’s office as in the field.’ 


Charles Wilkins’ 
If you must steal, steal from the dead. 


Joshua entered a minefield of truth when he saw Ann Slack’s money on the far side. He knew 
who the genuine owner was, and that she was alive, but he prowled on as he built up the story of her 
life and family. Perilously, not satisfied with potential a commission, he wanted all £3,500 Consols and 
the dividend arrears. Was it just greed or did he need money? He tried to go around the field, creating 
a new, unmined, backstory, but the truth blew up in his face, with collateral casualties. 


Ann Slack and her family 


Ann Slack, Miss Nancy, was unworldly. She lived with her sister, Mary, and brother-in-law, 
Captain Joseph Foskett, in a fine house, Rosehill, in the village of Abbots Langley in Hertfordshire. 
The house overlooked the Grand Junction canal and was close to Kings Langley station which opened 
in 1839. The obituary of a later occupant describes Rosehill as a small estate. The census for 1851, 
during the Fosketts’ time there, suggests that while some servants lived-in with the family, there were 
two other households who worked for the Captain: one was the widowed gardener, living on his own; 
the other included the coachman and his wife, who was also the laundress, and their children, one of 
whom was an agricultural labourer (aged 14), his four siblings all being ‘scholars’. In the main 
household were the Captain, Mrs Foskett, Ann, two house servants and the cook. 


Rosehill, Abbots Langley, in 1907, public domain’ 
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The Captain was forceful and worldly in some ways, but, unfortunately, he was a platoon short 
of a company when it came to dealing with lawyers. According to a judge, he was ‘evidently 


unacquainted with business’. 


The sisters were from Manchester. Their father was George Slack, a Gentleman, who died in 
1815.* He was born around 1775. He married Mary Trevitt in February 1798. She had been baptised 
in November 1772, the daughter of Thomas Trevitt of Pennington in Leigh, Lancashire.° George’s 
occupation according to the marriage record was ‘manufacturer’. 


A Directory of Manchester and Salford in 1800° has two entries for George Slack: one is 
residential, at Chatham Street (off Piccadilly, in the centre of the city) identifying him as a ‘merchant’; 
the other is presumably a business address — of a timber merchant. These could be two addresses for 
the same man but are more likely to relate to different people. In 1784 a ‘George Slack & Co’ 
subscribed half a guinea to the funding of a fight against ‘the intended TAX on Bleached and Dyed 
Fustians becoming a Law.’ Our George would only have been nine at the time but perhaps he went 
to work for a relative of the same name and acquired the business. George’s Will was witnessed by 
three men who may have worked in his factory: one is a warehouseman, the second word describing 
the occupation of the other two is illegible but the first is Fustian. 


Chatham Street was a desirable address. A Dr Samuel Argent Bardsley, Physician to the 
Manchester Infirmary, lived there from 1794 until he gave the property to his nephew Dr James 
Lomax Bardsley in 1827. James used it as his consulting rooms (and initially his home) until he retired. 
He too was Physician to the Infirmary and he was knighted in 1853.° He died in 1876 aged 75. His 
likeness can be seen in the National Portrait Gallery.’ A Thomas Ward, former joint manager of the 
Manchester and Liverpool Theatres, also lived in Chatham Street. He died there, in 1836, after 
teaching the grand age of 86."° On the same street there was an atena, sometimes called an 
amphitheatre, Handy’s Circus, established in 1797, which mostly comprised equestrian acts. Sadly, 
there were few performances because the horses were lost in the Irish Sea on the way to perform in 
Dublin." The arena was taken down in 1808 and a house built on the site,'* but is commemorated by 
present-day Circus Street off Chatham Street. 


When George Slack died, he left a substantial estate and specifically mentioned stock that he 
owned. He divided at least some of his assets between his children, John, Thomas, Mary and Ann. 


In 1841, John Slack lived in Lowton, near Manchester, with his wife Louisa and eight children 
aged one to 11. They had two 11-year-olds, the twins Ardern Hulme Slack and Henrietta Hulme Slack. 
He described himself as of independent means and seems to have lived in the substantial Laurel House 
on the unfortunately named Slag Lane. At the other end of the lane was the Rams Head, about a 12- 
minute walk away. Both the house and the pub are still there.’’ John later moved to Lower Green, 
Esher, in Surrey, by which time Henrietta and Ardern were 21. Ardern was working as a Clerk in a 
colonial broker’s office.'* John’s loyal wife Louisa had by then given birth to 10 living children, the 
youngest, George, being born at Abbots Langley, where presumably her sisters-in-law Mary and Miss 
Nancy had looked after her (with the servants doing the work of course). 
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John had been christened on 4 November 1801 and so was about a year or two younger than 
his sister Mary who was probably born in 1799.'° Ann came along on 20 May 1806 and was not 
baptised until a joint ceremony with her brother Thomas Trevitt Slack (born 26 August 1808) on 24 
January 1811, his middle name being his mother’s maiden surname." 


Foskett - and numbers 


Captain Foskett made a characteristic error in the census form for 1841. He knew that there 
were seven years between the sisters, but he understated his wife’s age by about 10 years and, 
consequently, made the same mistake with Ann. This tends to confirm William’s evidence that the 
Captain estimated Ann to be about 27 when they met in 1842: although that was a wild guess 
inconsistent with (a) her actual age (about 37) and (b) even the wrong one he had entered a year earlier 
(23!). The census entry specified Ann also as being of independent means. 


In 1851, Foskett reported that he was 52, but the ages of Mary and Ann had shot up from 30 
and 23 in 1841 to 50 and 43 respectively: perhaps living with the Captain would cause anyone to age 
20 years in half that time. This census return was more carefully completed: indeed, it was done after 
the furore over Ann’s age in our case which must have concentrated the Captain’s mind. At least he 
knew his own age, because he was, consistently, aged sixty-two in the 1861 census; although he was 
not at home with his wife in Abbots Langley but visiting a cousin in Devon. 


In December 1843, Miss Nancy swore to her age as being ‘in her 37" year.’ She seems to have 
caught something anti-arithmetical disease from the Captain because she thought her father had died 
about 20 years ago when in fact almost three decades had passed by then. To be fair, she was clearly 
flustered at the time.”” 


Captain Foskett was born in Berlin, Prussia, in October 1798, although he always made clear 
that he was a British subject. His father, also Joseph, was a wanderer, the Captain’s siblings being born 
in Dunbar in East Lothian, Brighton in Sussex, Combe Hatch in Surrey, and Anerley in Surrey, all this 
in a period of nine years. Joseph senior then settled in Reigate, where he died in 1840. His travelling 
may have been for a lucrative business because his own father, the Captain’s grandfather, does not 
seem to have been particularly wealthy, being recorded in 1735 as an apothecary and in 1751 as a 


weaver. 


Our Captain Foskett matriculated at Worcester College, Oxford, in March 1818 but did not 
take a degree. His brother Thomas Moote Foskett attended Exeter College and took his B.A. in 1824."° 
The family was well-to-do. The Captain spent most of his life at Rosehill where, as we know, Ann, 
Miss Nancy, was living with him and her sister in 1842 (when William was in contact with him). In 
1841, Foskett gave his occupation as ‘captain H.P.’, meaning that he was not active in the Army and 
so was on half-pay, and he wrote the same in 1851, adding his additional role as a magistrate. By 1871 
he was a Lieutenant-Colonel and still a Justice of the Peace. His wife Mary died in 1870 and he followed 
her in 1875. Rosehill was taken by a Scotsman, George Turnbull, acclaimed as ‘the first railway 
engineer of India’, who had built the first line, from Calcutta to Benares. He had worked closely with 
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Thomas Telford. During his retirement in the village, he worked on designing its drainage and 
sewerage scheme. He died in 1889 and there is a memorial to him in the local church."” The house 
was demolished in 1952. 


Mr Hulme’ 


Miss Nancy’s Manchester connection is confirmed by her money being managed by Mr 
Ardern Hulme” of Jones, Loyd & Co, a bank with roots there. For about ten years, from 1798, it had 
a City of London branch with the name Hulme added to it. Samuel Loyd Jones, the eminent son of 
one of its founders,*' memorably said, ‘I could at any time convulse Manchester by gross 
mismanagement of my banking business...’ He was criticising the Bank of England: ‘and the Bank of 
England, acting with infinitely larger powers, can and recently has convulsed the whole Country by 


mismanagement of its banking affairs.’ 


Ardern Hulme was born 1760 in Prestbury, Cheshire, not far from Manchester. He married 
Henrietta Harris in London in 1808 and they had two daughters. He lived much of his mature life in 
Hampton Wick, about thirteen miles outside London, initially as a tenant of a property and then its 
owner. He died a wealthy man in, as we know, 1832, being buried on 17 July that year in Kingston- 
upon-Thames. The eagle-eyed reader will have noticed that John Slack, brother of Mary and Ann, 
named his first son Ardern and both little Ardern and his twin sister Henrietta had Hulme as their 
middle name. 


Ardern Hulme bequeathed £500 each to Mary, wife of Captain Foskett and ‘Anne Slack’, 
describing them as his cousins. He also left £200 to the vicar, churchwardens and overseers in 
Prestbury to buy coal for the poor; and £100 to what he called the ‘public school in Kingston. It 
seems that he acted as a trustee as a member of the family - rather than through Loyd Jones & Co. He 
probably left the bank in about 1808 when Hulme was dropped from its name.” 


Miss Nancy in Chelsea 


Although George Slack died in 1815, his estate was not wound up until 1829,” at which time 
Hulme, one of the executors, was still acting as trustee for Miss Nancy. She was then living at Smith 
Street in Chelsea with the Leake (sometimes Leek) family. Hulme invested her inheritance in Bank 
stock. Her brother John was helping as well, dealing with Ardern for her, ‘as she had never attempted 
to manage her own pecuniary affairs.’ Hulme wrote to John and mentioned her two holdings for 
£6,000 and £3,500. She then granted him two powers of attorney so that he could receive the 
dividends, which he did until 5 January 1832, when he presumably fell ill. He made his Will in the 
following month, five months before his death. Rather than appoint a replacement for Hulme, Miss 
Nancy asked the Bank to pay her the dividends direct, but she was unaware of the £3,500 stock and 
did not mention it.” The dividends on the £6,000 were paid to her but the £3,500 ‘was lost sight of 


> 26 


entirely by her’. 
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Smith Street, Chelsea, had been developed in the late eighteenth century and some of the 
original terraced properties are now listed buildings. They were homes of the comfortable, with 
basements for the servants including their own entrance hidden from the view of people in the street. 
Some were destroyed during the Second World War. Richard Falconer, an architect who won an award 
for work on the houses in 1994, reports that three had been rebuilt in the 1950s and the wreckage 
from the demolition used to fill in the basements, but ‘Because there was no longer a basement area 
for the cook or daily to discreetly enter the premises, a separate door had to be provided beside the 


front door’ which can still be seen.”’ 


Miss Nancy moved to live with the Fosketts in about 1832 and remained with them until at 
least 1851. When William first wrote to Abbots Langley, her brother John Slack was also there.” 


Joshua and Sanders meet on Waterloo Bridge... 


William Christmas told Joshua about Ann’s unclaimed stock in the late spring or early summer 
of 1842.” Sanders was in Bath on 1 August, failing competently to register the fake death of a fake 
Anne Slack. Joshua went to Somerset House for a copy of the registration but found that the deceased 
had been named as ‘Stock’.”’ Perhaps he cursed Sanders and was grateful that he had not, at least, 
given her first name as Bank. He wrote to Sanders, and they met away from others’ hearing, on 
Waterloo Bridge: 


I then received a letter from Fletcher, stating the error, and requesting to see me in town, where I 
immediately proceeded; met Fletcher by appointment on Waterloo Bridge, and we talked the subject 
overt, he wishing me to go to Bath and have it put right.*! 


Joshua probably did not know of the error until late January or early February in 1843. He 
then quickly sent Lydia to Bath at his expense, accompanied by Georgiana, at Lydia’s request (and 
expense), to get the entry changed. The registrar refused, insisting that he had to see the man who 
had originally attended. Sanders would not go back to Bath, no doubt because of the risk of arrest if 


the registrar became suspicious and made inquiries.” 


On 6 July 1842, ‘in consequence of the non-receipt of any dividends from the 5th of July, 
1832,’ Ann’s stock was transferred to the Commissioners. According to William’s first written 
account of his involvement in unclaimed dividends cases (in May 1844), Joshua ‘told me he had a 
friend at the Bank who gave him confidentially every information as to Dividends unclaimed.” 
Inimitably, he toned this down later, omitting ‘a friend,’ ‘confidentially’ and ‘every information,’ in 
December 1844: 


About this period, Fletcher told me that he had the means of obtaining information at the Bank as to 
the amount of stock and dividends unclaimed, and that he devoted a portion of his time to tracing out 
the owners...’ 
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Tracking down Miss Slack — Abbots Langley 


Ann’s £4,600°’ would be a major prize for Joshua. He was keen and very active in its pursuit. 
He kept Sanders up to date with progress. Where Miss Nancy had gone after Chelsea was not clear. 
He had no address, but he did know that she lived with a Captain Foskett. The Army List was 
consulted, without success, because the Captain was not serving and had been stood down on half- 
pay. The ever-resourceful Joshua had a contact in the Army Pay Office, and another at Somerset 
House, and he finally traced the family to Abbots Langley.” In late September 1842, he travelled with 
Sanders” by train to the station there (which was for a time King’s Langley and Abbots Langley’) on the 
London to Birmingham line. They sought out the station clerk, John Apsley, and Joshua asked him if 
he knew of a lady by the name of Slack, or a family of that name in the neighbourhood. Apsley said 
that a Miss Slack resided with Captain and Mrs Foskett. When asked how she spelled her name, he 
checked his book listing parcel deliveries and said that it was ‘Ann’ without an ‘e’. He had not heard 
whether she had ever lived in Chelsea. Apsley said: 


Pletcher asked for some refreshment. They did not state any reason to me why they were making these 
inquiries. I did not ask them. I told them where Captain Foskett resided, and offered to go with them. 
They said it was of no consequence, they did not wish to go. They asked me if I knew whether Miss 
Slack ever resided in Chelsea, with a Mr. or Mrs. Leek. Iam sure that was mentioned. I said I did not 
know. When they left they said they would walk to the Watford station. In going to Watford they 
would pass Captain Foskett's house.*! 


Joshua had clearly done his research: he had established that the Miss Slack of Smith Street, 
Chelsea had lived with the Leeks there. It is odd that he asked a station clerk in Hertfordshire about 
this, or that he needed to do so — unless his aim was to be very sure that Miss Nancy was the real 


owner. 


Sanders later wrote that they paid a local constable to make inquires for them, something 
which seems inconsistent with Apsley having given them the information they needed. Perhaps they 
had set the constable on the trail before speaking to John Apsley: 


We got a railway policeman to go into the village; by giving him a shilling to spend, he might be enabled 
to meet with some person to give him the information required, viz. if Captain Foskett’s wife had a 
sister, and if so, her name and residence. Fletcher and I took tea prepared for us at the railway station. 
Our messenger soon returned with the intelligence that he had met with the coachman of Captain 
Foskett; that he had taken him to a public house, and had partaken of some beer with him, and from 
whom he learned that Mrs. Foskett had a sister, who was living in the family, and was generally known 
to them as Miss Nancy. With this information I returned with Fletcher to town.” 


The walk between Kings Langley and Watford stations is only four and a half miles and 
Rosehill was indeed on the way, directly above the canal and close to the railway line.” 


Apsley had taken them into his home and his wife Jane had made tea for the visitors. She 
remembered Joshua doing the talking. The other man, she said, kept his hand to his face. It was 
between six and seven in the autumn evening and she offered to bring in candles, but Joshua declined. 
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She had them brought in by a servant anyway and both men promptly left: ‘They were sitting round 
the table. When the candles came in they got up, put on their great coats to take leave, and went away.’ 


At this time, Joshua and Sanders knew that Captain Foskett’s sister-in-law was the Ann who 
had lived at Smith Street, Chelsea and that she was the owner of the stock. The main purpose of their 
journey to Abbots Langley was to check that she was still alive and at Rosehill with the Fosketts. 
Perhaps Joshua was also getting a sense of who he was dealing with — looking at the house on the way 
to Watford — as part of deciding whether to approach her and negotiate a commission or (Plan A), 
instead, to take all the stock and arrears of dividends (Plans B and C). We know from Sanders that 
Joshua had originally hoped, by his usual scheme of forging a Will and using impostors, to get the full 
£3,500 plus dividends. When Ann was confirmed to be alive, he realised that he might have to accept 
only a commission. But in the end, he decided to go for broke, and entered the minefield.“ 


William is instructed — a lady living with Captain Foskett 


According to William, he was first instructed by Joshua in S/ack on 3 October 1842.” In May 
1844 he wrote that Joshua told him there was £4,000 standing in the name of Anne Slack of Smith 
Street Chelsea; that he (Joshua) had found that there was an entry at Somerset House registering her 
death in Bath; but that he had also found a woman of the same name ‘residing at Abbotts Langley 
with a Captain Foskett who married her sister.’ Joshua was keeping his options open: he had set up 
the false claim from Bath but wanted also to check out Ann in Abbots Langley. 


William’s account is, crucially, that he was told that this Ann was a/ve. He repeated this slightly 
differently in December 1844: 


he [Joshua] had ascertained there was a lady of the same name living with Captain Foskett, of Abbott's 
Langley. ..47 


Joshua instructed William to contact the Captain and ascertain two things: ‘1“, whether she 


was the party entitled and 2" if she were so whether she had a knowledge of it.” 


Joshua already knew 
that she was entitled.” The question was: did she? The first question was the pretext for contacting 
her. Joshua did not tell William to find out whether she was still alive. In December 1844, William 


made it even clearer that he too knew this: 


he requested me to communicate with the captain, to ascertain whether she was the party, and if so, if 
she was aware of her rights: but on no account to disclose the nature of the property without his 
express authority; - hence the correspondence of myself and partner with that gentleman, and my 
subsequent interviews with him and his solicitor.> 


Joshua intended to establish a false story, via William, that Miss Nancy was not the owner of 
the stock: he had already prepared the ground for a purportedly deceased Anne, in Bath, being the 
beneficiary. William wrote in May 1844 that Joshua had told him, in the autumn of 1842, about the 
registration of Anne Slack’s death in Bath.>! But when he came to this in December 1844, William 
omitted any reference to it: 
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In the autumn of 1842, I first received Fletcher's instructions in this matter. He said there was a sum 
of £3,500 Stock in the name of “Anne Slack, of Smith Street, Chelsea, Spinster” - that he had 
ascertained there was a lady of the same name living with Capt. Foskett, of Abbott's Langley, and he 


requested me to communicate with the Captain, to ascertain whether she was the party, and if so, if 
she was aware of her rights; but on no account to disclose the nature of the property without his 


express authority.>? 


Why did William make this change? He wanted to give the impression that his initial 
instructions were unequivocal: only one line of inquiry was involved — Miss Slack in Abbots Langley 
— by excising any reference to Anne in Bath. He knew after May 1844 that Sanders had attempted and 
failed to register a death of Anne Slack, but he removed any reference to Joshua having told him about 
the registration, attributing his own knowledge to at least two years later.’ (William was carefully 
crafting his own version of events for his readers. His Petition of May 1844 was never published. His 
Memorial of December 1844 was, eventually, what he put forward for public consumption: he 
included a copy in his Pamphlet of 1847-49 and his Book of 1853 — but heavily amended. That he 
knew of the (fake) registration in 1842 is clear from correspondence considered below, but his strategy 
was to have everyone look only to his publications for their understanding of the ‘facts’.) 


Aan Slack’s ‘executors’ 


William sent his first letter in this ill-fated transaction the following day, 4 October. He wrote 
to Captain Foskett and not to Miss Nancy herself. Because that was how it was done in those days? 
On business matters, write to the man of the house? There is another explanation. The premiss of 
William’s letter is that he cou/d not contact her — because she was dead. 


He asked for the names of her executors: 


Sit, We have occasion to ascertain who is the legal personal representative of Ann Slack, formerly of 
Chelsea, spinster. As we ate informed you intermarried with some member of that lady's family, we 
should feel obliged if you can inform us who are her executors, administrators, or other legal 
representatives. 


We are, Sit, your very obedient servants, 
BARBER and BIRCHAM.*4 


Both William’s accusers and his own representative later described the content of this letter as 
unequivocally asserting that Miss Nancy was dead. Respectively, they said: 


The first letter was from Barber to Captain Foskett, to the effect that he and his partner had occasion 
to ascertain who were the executors of the deceased Anne Slack ...* 
and 


> 


The first letter ... asks for the legal personal representatives of Ann Slack, or her executors, and also 
makes inquiries as to the deceased Ann Slack.>° 
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Unsurprisingly, William did not quote this letter in his various accounts (until 1854 when it 
was safe to do so”). Why did he write to Foskett in this way? There has never been any suggestion 
that (unlike the fictitious Anne in Bath), Miss Nancy was anything other than alive — residing with her 
sister and brother-in-law. A very dangerous inference for William is that this was a set-up: preparing 
the ground for a conclusion that the entitled owner was (unlike Miss Nancy) dead; part of a plan to 
exclude the real Ann as beneficiary. It is a troubling letter because, in itself, it is dishonest. He had 
been told that Miss Nancy was alive, but he wrote on a false basis. 


He received a reply nine days later: 
75, Kine's-road, Brighton, Oct. 13, 1842. 


Gentlemen,—In reply to your letter of the 4th inst., addressed to me at Abbotts Langley, I beg to 
inform you Miss Ann Slack is my wife's sister, and resident with us; her elder brother is also here. Any 


further communications will reach her, addressed as above, for the present and next week. 
JOSEPH FOSKETT 


William did not respond with any surprise or apology for having asked to be put in contact 
with the executors of a deceased sister-in-law who was undoubtedly still breathing. Instead, he started 
to prepare Foskett for disappointment: 


25th Oct., 


1842. Sir—We are obliged by your letter of the 13th instant; but as we find an entry of the death of 
Anne Slack (formerly of Chelsea) at Somerset House, by which it appears she died at Bath, we feel 
some doubt as to the identity of the lady in question. If, therefore, it would not be giving you too much 
trouble, we should feel exceedingly obliged by your acquainting us whether Mrs. Foskett's sister 
formerly resided at Chelsea, and whether she spelt her Christian name with or without an e. We noticed 
in your letter you spelt her name Ann. 


BARBER and BIRCHAMS8 
Again, William did not reproduce this in his Pamphlets or Book (until 1854). 


The letter shows how a solicitor is used (wittingly or not) to lend credibility to an assertion. 
The recipient would be led to believe that the law firm had solid evidence of the entry since it was 
prepared to clearly state that ‘we find an entry’ of a death. It also shows William’s subtlety and 
shrewdness. Honest solicitors would probably have written ‘We are instructed that there is an entry 
of the death...’ making it clear that they had no personal knowledge of the asserted fact. William’s 
choice of verb is also artfully ambiguous: what does ‘find’ mean? He could have written ‘we hold a 
copy of...’ or ‘we have inspected the register and found... And who is ‘we’? The reader assumes — 
and William intends — that it means the signatory to the letter: Barber and Bircham. But was it intended 
give William an exit: to say that he meant the client, that it was a slip which at worst suggested that 
both client and solicitor were aware of the entry? William was good at these subtleties, as we shall 
repeatedly see. And lawyers rationalise their misbehaviours in that way: ‘if I am challenged, I will say 


xX. 
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The Captain responded: 
Kine's-road, Brighton, Oct. 27, 1842. 
Gentlemen,— 


Having extended our stay at Brighton, your letter of the 25th inst. has been forwarded to me. In reply 
to which. I beg to inform you Miss Anne Slack does> spell her Christian name with an e, and resided 
in Smith-street, Chelsea, with a family of the name of Leek about twelve years since, and has constantly 
resided since that period with her sister and myself. As you have not communicated the object of your 
inquiry, it is not in my power to assist you further at present We shall feel obliged by information on 
that head; and should it relate to bequests of the late Mrs. Bevan, deceased, shall be glad to hear, or 
upon any other matter. 


J. FOSKETT.—P.S. We shall leave Brighton on Wednesday next for Abbotts Langley, Herts. 


The connection with Smith Street in Chelsea was established, as was the name of the family 
Miss Nancy had lived with, the Leeks — although Joshua already knew that. She was alive, living in 
Hertfordshire. 


There is significant evidence that Miss Nancy’s correct Christian name was ‘Ann’: that was 
how she was baptised; the local man, John Apsley, who worked at the station serving Abbots Langley 
said that parcels were addressed to ‘Ann’; Foskett used that spelling in his first letter to William.” 
Ultimately, it does not seem to have been a critical issue between the interested parties, although it 
becomes relevant to some tangential issues discussed below. William does not mention any 
controversy over the spelling in his Memorial of December 1844. This may be because misspelling 
Ann as Anne and vice versa is so common as to be unremarkable. One explanation for the 
correspondence which might be a consequence of Foskett’s customary intellectual sharpness is that 
he was echoing William, to maximise the chances of his sister-in-law coming into the money. William’s 
first letter named her as Ann and Foskett’s first response to William followed suit. When William told 
him about the ‘entry of the death of Anne Slack’, from which Foskett would infer that the money was 
due to Anne rather than Ann, suddenly Miss Nancy is Anne. 


The Captain’s query about ‘bequests of the late Mrs. Bevan’ also shows that he suspected that 
there might be some money due to her from an dead person’s estate. 


Wiliam meets Captain Foskett — and Mrs Foskett 


William replied by asking whether Foskett would be in town and able to call at the office, 
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adding that when they met ‘the object of our inquiries shall be explained.’ They met at New Bridge 
Street on 21 November. Mrs Foskett®* and Miss Nancy — and indeed Mrs Leek — were with the 
Captain, but they waited outside in a carriage. William’s diary laconically and uninformatively records: 
‘Re Slack. — Captain Foskett, 39, Smith Street.’ This suggests that he was told the number of the house 


where Miss Nancy had lived in Chelsea. There is no note of Foskett saying that she was 27. 
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It was later held against William that ‘instead of giving... information’ he ‘concealed’ it. He 
seemed ‘very anxious to obtain all the intelligence possible about the pecuniary affairs of Miss Slack, 
hinting however, that the property which he treated as the subject for bequests amounted to 
FIO 000.7" 


William later wrote very little about this meeting both at the time and later (because it is 
damaging to him) and so Captain Foskett is the source of most of the detail, which William does not 
seem to have disputed. Foskett’s recollection was: 


he first asked me what property Miss Slack possessed, whether she had landed property, whether she 
had funded property, and to a large amount, whether she managed her affairs herself, what was het 
age, and I think he then communicated to me what had taken place, the object of his inquiry, that is to 
say, that a lady had died and left a considerable sum of money, to which he thought Miss Slack entitled. 
He asked me if she had ever signed a power of attorney, and if I believed she had received all that was 
due to her. He asked many other questions. I think I then told him that I could not recommend Miss 
Slack to incur any expense, until he could show me there was some reason to think she was entitled to 
something. He said that some trouble and expense had been incurred, but at present that was his own, 
that there probably might be more expense, and perhaps some tisk. He asked me if she had any wealthy 
relations likely to leave a considerable sum.* 


This account shows that William — without Foskett realising — was probing around the crucial 
question: did Miss Nancy know about the stock which had been transferred to the Commissioners? 
He asked about wealthy relations who might leave her money. He asked whether Foskett ‘believed 
she had received all that was due to her.’ The answer was ‘Yes — I believe so.’ That was the key 
question. William had subtly established that she had no inkling of the £3,500 stock in her name. 


Why did William say that ‘there might be ... perhaps some risk’? At Mansion House, Foskett 
had said ‘He said considerable trouble had been taken and some expense incurred, and that there 
would be probably some expense, but he could not say to what extent; also that there would be some 


6. 


tisk. I am quite sure he used the last expression.”” From Miss Nancy’s (and Foskett’s) perspective, 
there was no risk involved in being told, for a fee, that she was due £3,500 stock and a decade’s 
unclaimed dividends. William, no doubt at Joshua’s direction, was following a time-honoured template 
in frauds: there was risk (to William, Joshua and Christmas) and this was communicated to the Captain 
for two reasons. The implication to victims that they will get their money as a result of some dubious 
behaviour is used by fraudsters to entice them into the scheme and to leave them fearing that they 
might have done something wrong. When they lose money, they are frightened to go to the authorities 
or even to complain. Once this is subtly suggested, it can also be used to increase the price of the 
information: You need to pay us properly because of the risks we took for you, and if you don’t ... William did not 
follow through, mainly because Joshua’s likely primary strategy was to exclude Miss Nancy rather than 
to negotiate a fee; and William might have judged, correctly, after meeting Foskett that he was unlikely 
to be intimidated. 
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William asked whether Ann had ‘ever signed a power of attorney’ — to assess whether she (or 
Foskett) remembered that she had done so. The question confirms that William already knew, from 
Joshua, about the power granted to Ardern Hulme. In 1847, William was explicit: 


He [Joshua] said there was a lady, named Anne Slack, residing with her brother, Captain Foskett, at 
Abbott’s Langley, and he instructed us as his solicitors to communicate with the Captain in reference 
to her identity. This led to a correspondence between myself and Captain Foskett, and also with the 
lady’s solicitor. Fletcher had also informed us that the owner of the £3500 stock had, Avelve years 
previously, executed a power of attorney, enabling her agent (Mr. Hulme, of the firm of Loyd & Co., bankers, 
London,) to receive the dividends for her, which he did for a year or two. In testing the identity of 
Miss Slack, of Abbott’s Langley, her AGE was therefore a material feature. 


Judges later commented that these inquiries about Ann’s general financial affairs were odd, 
and irrelevant to the simple question of whether she was the beneficiary. 


Considerable time passed while Foskett waited and then talked with William, causing Mrs 
Foskett to come into the office to find out what was happening. She said in William’s presence that 
Mr Hulme had managed her sister’s affairs until his death. Although the report ts a little obscure, the 
Captain seemed to say later that, despite this, neither of them mentioned that Hulme had held a power 
of attorney. That too would suit Joshua and William. An answer that she had granted one would have 
been further proof that she was the owner of the stock. William later relied on his own claim that 
Foskett denied she had done so. Sanders revealed that Joshua certainly knew, long before October, that 
the attorney’s name was Hulme. If, as is likely, Joshua had fully briefed William, the involvement of 
someone named Hulme would be more confirmation (not that any was needed) that Miss Nancy was 
the right person. 


Before the intervention of Mrs Foskett, William had asked the Captain how old she was. He 
replied that he ‘did not exactly know her age.’ In December 1843, he said that his answer was ‘upwards 
of thirty years’."’ In April 1844, William’s own representative drew attention: 


to the contradictory statements made by Captain Foskett in his description of Miss Slack. She might 
be twenty-seven or she might be forty, from Captain Foskett’s description.°* 


This would explain why William, as he admitted, responded to Foskett’s answer with: ‘Forty 
would do.” The significance of this became apparent later. William calculated that if she was only 27 
in 1842, she would have been too young to grant a power of attorney some ten or 12 years earlier. 
This also shows that William knew at least the approximate date of the power of attorney at the frst 
interview with Foskett. Otherwise, why ask her age? It was relevant only to execution of the power of 
attorney. 


Nor did Miss Nancy need to be 40 at the time. Assuming that a power of attorney was granted 
in 1829, a woman who had given it would only need to be 34 in 1842: being born in 1808, reaching 
21 in 1829, and then 34 in 1842. William was correct that ‘Forty would do’ although 34 would have 
done just as well. She was born in May 1806 and so reached 21 in 1827. William’s instinctive response 
that 40 would do is clearly a response to Foskett mentioning that number. Not until 1854 would 
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William admit that he knew of the power of attorney when he met with Foskett. He then added, for 
the first time, that despite this, he did not know when it had been executed.” 


The Captain tried to persuade William that information could be shared with him, emphasising 
the respectability of his family. He mentioned connections with two firms of solicitors (who would 
presumably vouch for him) but William was uninterested. More importantly, Foskett said that he 
‘could introduce Miss Slack to him in a very short time if it was necessary... He [William] expressed 
no desire to see her.”” 


At the end of the interview: 


Mr. Barber followed us to the top of the stairs, and asked: “Is Miss Slack a person of strong nerves, or 
likely to be much concerned, or affected, or excited, (I cannot recollect the exact terms) by the 
communication that a very considerable sum I may say £10,000, or even more, has been left to her.’’” 


William was lying when he implied that £10,000 or more ‘has been left to” someone who might 
be Miss Nancy. He was also lying when he told Foskett during their meeting that, ‘a lady had died and 
left a considerable sum of money, to which he thought Miss Slack entitled.’ He had seen no Will and 
his description of Joshua’s initial instructions made no mention of a Will. 


He also gave the game away by asking about the power of attorney. That would be executed 
by the owner, not by someone to whom the money had been left. This confirms a comment by judges 
later that there was no purpose in the alleged comparison of signatures carried out by Christmas — 
because William had, he claimed, already established that Miss Nancy could not be the owner if she 
was only 27 in 1842. 


The Captain did not say how he responded to the question asked at the top of the stairs. 
William wanted to keep Foskett interested: he exaggerated the money available, and he claimed that 
Ann might well be the beneficiary. Why? He wanted to keep contact going, in line with Joshua’s two- 
option strategy: if her entitlement had to be accepted, negotiations for a commission could be started; 
if not, they could go after all the money. And the dialogue with Foskett was proving useful in building 
a case to deny her. William was trying to assess her strength of character: was she an Anxious Annie” 
who would not make a fuss if rejected; or would she pursue him, argue over the amount of a 
commission, or even sue to challenge a decision that she was not the beneficiary? 


Captain Foskett also said that William: ‘requested I would not pursue the inquiry through any 
other channels.’ 


Plan B 


William took instructions from Joshua and explained where the investigation stood. They 
discussed S/ack on 22, 26 and 28 November, each attendance noted in William’s diary as being about 
‘identity’. They met again on 3 December 1842, and on the 12.” 
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William had written to Foskett on 28 November 1842, following up a comment at the meeting 
that trustees still held assets for Ann. This mattered because if there were trustees who managed (or 
were supposed to manage) some of Miss Nancy’s stock, they would need to be dealt with. In their 
embarrassment about overlooking their duty to claim the dividends, they might pay well for the 
information. More likely, if approached, they would check their records and realise their error. If 
Joshua and William could discover who they were, they could decide on their next tactic. It might be 
safe to ignore elderly, incompetent trustees. If they were more dangerous, a sale of the information to 
Miss Nancy would be the safest option: she could then complain to the trustees and perhaps try to 
recover the fee paid to Joshua. For now, knowing nothing about them was a risk. 


William also took the opportunity to feed the narrative that there was an Ann Slack who had 
died — by the heading to the letter: 


Re Ann Slack, deceased. 


Sit, - it would probably facilitate our inquiries if you could oblige us with the names of the trustees 
holding funded property for the benefit of Miss Ann Slack. Requesting the favour of your early 
attention.” 


Foskett ignored this. On 12 December, William and Joshua decided what to do next: to seek 
Ann’s ‘autograph’. According to William’s diary, this meeting involved: 


[Dec. 12] 


Re Slack - To Captain Foskett for names of trustees and autograph of Miss Slack. Attend Mr. Fletcher, 
determined to advertise if present party not identified. Letter to Captain Foskett urging answers to out 


inquiries.”° 


In line with this, William wrote to Foskett the same day. Despite Mrs Foskett apparently 
having ‘let fall’ the name of Hulme, William said nothing about it, but was still asking for the name of 
Ann’s trustees. Key wording is in bold: 


Re Slack. 
Dear Sir, 


In reference to our last letter some explanation of the object of the inquiry which it contained may be 
necessary. It appears that the lady entitled to the property in question was possessed of a small 
portion of stock in the public funds, and it would materially assist us in ascertaining the identity if you 
would acquaint us with the names of her trustees. If you could at the same time favour us with her 
signature, we think it would enable us at once to determine whether it is really her property or that 
of another party. If you are likely to be in town in a few days, we should feel obliged by the favour of 
a call. We are desirous, for the sake of all parties, of clearing up the point with the least possible delay. 


We remain, &c. 


BARBER and BIRCHAM 
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This is masterfully vague. Is the lady ‘entitled to the property in question’ the deceased Anne 
Slack? Note the use of the past tense: ‘was possessed of a small portion of stock...’ Or is she the 
beneficiary of the estate? William’s second sentence mutates - the ‘lady’ becomes Foskett’s sister-in- 
law, whose trustees William wants to identify. This is even clearer in the next sentence when he refers 
to ‘her signature’ and finishes in the present tense: ‘whether it really is her property’. A first reading of 
this letter can lead to an assumption: that William had divulged to Foskett that the asset was Bank 
stock, but: 


a) he had already mentioned a potential /egacy of £10,000, 
b) he was here referring to only ‘a small portion of stock in the public funds’, and 


c) he was distinguishing that stock from the ‘the property in question’, and 


d) the relevance of the stock-holding is (vaguely) to verification of identity - and not that 
it is the asset payable to the beneficiary. 


Given William’s precision in correspondence, this uncertainty was deliberate. He would 
probably argue that his intended meaning was that the ‘lady’ was the beneficiary and not the deceased, 
meaning that ‘was possessed’ was an error for ‘is possessed.’ That would mean, however, that he knew 
something about the financial affairs of the beneficiary and indeed potentially that he had obtained 
that information from the Bank. What he had in mind, as we know, is that Ann Slack held stock, but 


he could not say that to Foskett and so had to come up with wording intended to confuse the reader. 


Faced with this obfuscation, Foskett was exasperated. He replied on 13 December, under the 
belief that the property was a legacy that had been bequeathed: 


Gentlemen,—I have deferred replying to your last inquiry, with the intention of calling shortly, and 
purpose being in town on Friday next, or Saturday, when I will do so about eleven or twelve o'clock. 
You will no doubt remember that I stated I could not recommend Miss Slack to make herself a party 
to inquiry that would incur any expense, until she should see some little ground for supposing it 
probable she may prove to be the person legally entitled to the property bequeathed, when she 
would be willing to enter into some arrangement. As you have not yet favoured her with any further 
explanation, we regret the reserve you think necessary as an obstacle to our throwing further light upon 
the subject, which a very little communication might enable us to do. 


J. FOSKETT 


They met again, on 14 December - and William did not ask about Ann’s trustees. But before 


following the story, a pause is necessary. 
Ann is the beneficiary — ‘there is not much doubt of it’ 


In his very first, oral, statement on 22 April 1844, William mentioned (and never again, despite 


then asserting its significance), an exchange with Joshua, but did not say when it happened: 
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A most important feature in the history of those negotiations... was this — Fletcher said to me, “It 
appears highly probable that this young lady, Miss Anne Slack, of Abbot’s Langley, is the party entitled 
to the stock.” I said, “I think at present there is not much doubt of it; from the description of her 
residence, and other circumstances, I believe she is the owner of that stock.’’’8 


This matters: for two reasons. Firstly, William later avoided saying that there had been a time 
when he had ‘not much doubt,’ and had believed, that Miss Nancy was the real owner; apart from a 
passing reference in May 1844 when he wrote that ‘I had hoped and believed from the fact of Miss 
Slack having once resided in Smith St. Chelsea that she was the party entitled’.” He avoided any such 
statement in December 1844, and, instead, he effectively and strongly denied that he had ever believed 
her to be the true owner: ‘I made some other inquiries of the captain, but without eliciting any fact 
which raised the least presumption of his sister-in-law's identity, beyond her temporary lodging in 
Smith-street.”*” Secondly, and rather tantalisingly, in his April 1844 comments, he asserted that he 
based his belief in Miss Nancy being the beneficiary not only on her residence — presumably meaning 
Smith Street — but also upon unspecified ‘other circumstances’. 


The exchange with Joshua can be established as probably*’ occurring on 12 December 1842, 
by what immediately follows in William’s statement of April 1844: 


Pletcher replied, “There is a means by which we can decide that completely; if you can procure her 
handwriting, I will have it compared with the signature in the Bank books.*? 


William and Joshua decided on 12 December to ask for an example of Ann’s signature. This 
means that they agreed on that day that Ann was almost certainly the owner (assuming that William 
did not simply make up this exchange with Joshua). But this was afer the 21 November encounter 
with Foskett - from which William would have us believe that the report of her age meant that she 
was not the beneficiary. He admitted on 22 April 1844 that he had responded to Foskett’s estimate of 
her age with, ‘Forty would do’,” but, unsurprisingly, he omitted that admission from his Petition, 
Memorial and other publications. Why would he (and Joshua, apparently) believe, as late as 
December 1842, that she was the beneficiary when Foskett had said in the previous month that she 
was about 27, making her too young to have executed the power of attorney? The inference is that 
they knew that Foskett had — helpfully — mis-stated her age. They could now go ahead with the plan 
to get the whole of the money. 


William, Foskett and Mr Baxter, solicitor 


William’s letter of 12 December led to a second meeting with Captain Foskett, this time 
attended by his solicitor, Mr Baxter, two days later. The solicitors’ offices were only a 20-minute walk 
apart. The Captain and Baxter no doubt strode along Fleet Street and turned right into New Bridge 
Street. Nowadays, an alternative route would take them along the Thames Embankment, but it was 
not built until 20 years later. One can imagine the two men arriving at Barber and Bircham chilled 
from the winter air, removing their coats to warm themselves before an open fire. 
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According to Foskett, William mostly repeated what he had said before, but added that ‘it 
would facilitate his object if we could give him the signature of Miss Slack.’ When asked the name of 
his client or informant, William said that he had been ‘enjoined ... to give no particulars and no 
names.’ Because William ‘was resident in town, and a professional man, he [the client] left him to make 
the inquiries, or to pursue the business.’ 


The Captain reported that William ‘said he had access to information at the Bank not generally 
attainable.” This reference to the Bank would have been taken as related to the ‘small portion of stock 
in the public funds’ rather than the money due to the true beneficiary. Foskett asked whether William 
‘would give me the name of any broker, in order that I might see that he really had some knowledge 
with respect to Miss Slack, whether he really knew anything about Miss Slack's affairs.’ But the 
response was that ‘he did not mention any one.’ It is not clear now what Foskett meant by this, but 
William ducked it anyway. 


Baxter’s recollection of the meeting was briefer: essentially that William ‘said the description 
Captain Foskett gave coincided very much with the party for whom they were enquiring; but there 
was a discrepancy which could be cleared, if he could have Miss Slack's handwriting to compare with 
some document’ or documents. This was the moment when William would, if acting genuinely, have 
told Foskett and Baxter that Ann’s age precluded her from being the beneficiary. At least, he could 
have asked for evidence of how old she was. William has a problem. He, supposedly, had realised at 
the meeting of 21 November that Miss Nancy was too young to be the beneficiary, yet he told Baxter 
in December that what he knew ‘coincided very much’ with her being entitled. Which was true? 
Unfortunately, the answer seems to be that William was simply making positive noises to keep Foskett 
on board. The aim was to get hold of a copy signature. 


Joshua had already, and at an early stage, according to Sanders, received a copy of Ann’s 
signature, taken from the power of attorney. So why did he need another one? The answer is simple: 
he was setting up a comparison of signatures which he would falsely report as being dissimilar. And, 
as with the windfall of Foskett’s mis-statement of her age, he might be lucky and find that her current 
signature could plausibly be said to be different from that written at least 12 years earlier. Either way, 
Foskett would be told that there was no match. The way to the money would be clear. 


After Foskett had taken Baxter’s advice and spoken to Miss Nancy, a note with her signature 
was sent to Baxter: 


Rose Hill, Dec 21st. 
My dear Mr. Baxter,— 


As Captain Foskett informs me you have had an interview with Messrs. Barber and Bircham, and think 
there is no objection to their seeing my signature for the purpose of assisting their inquiries respecting 
the property to which they think I may be entitled, I have sent it to you, that you may submit it to their 
inspection as you think right. 


(Signed) ANNE® SLACK 
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Baxter delivered this to William’s office on 22 December. He passed it on to Joshua who in 
turn gave it to Christmas to carry out the comparison (or so he and Christmas claimed). 


Comparing signatures 


At this time, William was indebted to Joshua. As we saw in Chapter 3, one of his loans was 
due to be repaid in December 1842, and by letter of the 29" Joshua agreed to extend repayment to14 
January. In the same letter he said that ‘Miss Slacks letter has been handed to my friend and I shall 


hear from him in the course of a day or two when I will let you know the result.” 


Joshua came to 
New Bridge Street on 4 January 1843. William’s diary shows that he gave advice about advertising, but 
there is no mote detail. According to William, Joshua said that Christmas had sent a letter to him with 
the result: but would Christmas be so stupid as to create written evidence of their contact?** Well, 


perhaps he would. But it is much more likely that Joshua was lying. 
In his oral statement in April 1844 William described their consequent discussion: 


Fletcher stated to me, when he returned Mr. Baxtet’s letter, “The handwriting does not agree at all; my 
friend has compared the signature with that in the Bank books. The signature in the Bank books is that 
of an older person. This is the writing of a young lady, and it is certain that she is not the owner of the 
stock.” I expressed my regret and surprise. Fletcher said, “I am satisfied that this is the case for another 
reason. The lady whose stock is in the Bank executed a power of attorney before the dividends ceased 
to be received.” The dividends had not been received... for upwards of 10 years. Captain Foskett had 
informed me that his sister-in-law was 27 or 28 years of age. That he admitted in his evidence. Fletcher 
said, “This young lady cannot be the owner of the stock, for 10 years ago she would not have been 
competent to execute a power of attorney, and it seems that such an instrument was executed by the 
real owner of the stock. Coupling these two facts — the difference in the handwriting and the age of 
the lady — I arrived at the certain conclusion that Miss Slack of Abbot’s Langley, could not be the 
owner of this stock.’’? 


Who spotted that Ann was too young? And when? 


William here generates another problem with his credibility. He claims in his account of April 
1844 that Joshua told him about the power of attorney on 4 January 1843. If that were true, why was 
Ann’s age of any significance to him before he learned this? We also see William (falsely — see below) 
claiming that it was Joshua, rather than he himself, who first identified the ‘problem’ with Ann’s age. 
Since it was untrue, why did he attribute this to Joshua? The answer is in his May Petition. He was 
setting up an argument that he had relied on Joshua: 


The grounds on which I formed that opinion were two but as to both of which I relied upon 
Fletcher. First the hand writing did not agree with the signature in the Bank Books - secondly the 


owner of the stock had executed a power of attorney 12 years before.” 


William wrote in December 1844 that he accepted that the signatures were different when told 
this by Joshua: 
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I most implicitly believed his report, not only from pre-established confidence in himself, but because 
I was in some measure prepared for a result unfavourable to the lady's identity, from her brother-in- 


law's statement as to her age.*! 


But how could he be prepared for this result when he (he claims) did not know about the power, 
or its date, until January 1843? Ann’s age was relevant to only one thing: whether she had been legally 
able to execute a power of attorney. The answer is that William already knew about the power. Joshua 
had known of it since the summer and even had a ‘fac simile’ of Ann’s signature from it (via 
Christmas).”” 


As we have seen, it is incontrovertible that Wi/iam, not Joshua, who first noticed that there 
was a discrepancy between the granting of the power and Ann’s reported age: because of his comment 
on 21 November that, ‘Forty would do.’ He therefore knew shen about the power of attorney, including 
its (at least approximate) date, and he made the connection during the meeting, leading to what sounds 
like a spontaneous reaction — which both he and Foskett remembered clearly. The only suggestion 


that Ann was too young to have granted the power came when Foskett mis-estimated her age. 


All of this risks a suspicion that William was conspiring with Joshua, that he and Joshua leapt 
upon the Captain’s error: it was one plank in their construction of a defensible rejection of Ann’s 
entitlement. An honest solicitor would have pressed Foskett and got to the bottom of Ann’s age. The 
tactics become clear: Joshua could not believe his luck when told that Foskett had mis-stated his own 
sister-in-law’s age; and he decided to nail down another plank in the structure, by claiming that her 
signature did not match that held by the Bank. This analysis shows that William was receiving more 
information from Joshua than he later admitted. Sanders wrote that Joshua came to see him in Bristol 
in the summer of 1842 and told him about the unclaimed Slack money: 


Pletcher told me that it appeared Miss Anne Slack, in whose name the stock had stood, was one of two 
sisters who had stock invested in the same account; that there had been a power of attorney granted 
by the two sisters to a Mr. Hulme, whom Fletcher had ascertained was a partner, but he turns out to 
have been a clerk in the house of Jones, Loyd and Co.; that the sister had married a Captain Joseph 
Foskett.9° 


Joshua shared at least some of this with William too. When William questioned Foskett about 
Ann’s financial affairs and whether she had a trustee, he was trying to find out whether Hulme had 
been replaced by another competent banker (in contrast to the rather slow Captain). 


Another difficulty for William is that having said in April 1844 that Joshua told him about the 
power of attorney on 4 January 1843, he effectively changed this in his Memorial of December 1844. 
He then attributed it to the earlier meeting of 12 December 1842: 


In the course of this negotiation, I learned that the lady had once lodged in Smith Street, Chelsea, a 
circumstance which raised a strong presumption of her identity; but, unfortunately for me, the 
statement as to the residence was accompanied with another, which raised a much stronger 
presumption that she was not the party; namely, her age. The captain, either from some delicacy (a 
most unjustifiable and calamitous one) about the age of an unmarried lady, or some other motive, 
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represented her as only twenty-seven years old, whilst, in truth, she was six or seven and thirty. I made 
some other inquiries of the captain, but without eliciting any fact which raised the least presumption 
of his sister-in-law's identity, beyond her temporary lodging in Smith-street. 


The particulars thus collected, I fully reported to Fletcher, especially the two facts as to the residence 
and age. He said, “It is hardly possible she can be the party, as the owner of the stock had executed a 
power of attorney twelve years before, which Miss Slack, of Abbott's Langley, could not then have 
legally done, she being then a minor; but,” continued he, “if you can obtain her handwriting, I will have 
it compared with the signature at the Bank, which will effectually determine the question.’ 


Now that we have been through the convoluted history, we can see that William is desperately 
truncating here. He heard Foskett estimate Miss Nancy as being only 27 when they met on 21 
November. He and Joshua met and discussed S/ack four times before deciding on 12 December to 
seek her signature. The reported speech is an invention. 


There is a related inconsistency. In April 1844, as we have seen, William reported his own 
comment that he believed Miss Nancy to be the owner of the stock. Yet the above quotation from 
the December 1844 Memorial suppresses that, and instead claims that his inquiries did not elicit ‘any 
fact which raised the least presumption of his sister-in-law's identity, beyond her temporary lodging 
in Smith-street.’ Any fact? The least presumption? What about the ‘other circumstances’ he had 
mentioned in April? He accepted that her residence in Smith Street raised a strong presumption in her 
favour but declared that her age as reported by the Captain ‘raised a much stronger presumption that 
she was not the party’. But her age was irrelevant on the facts he purportedly knew at the time: Joshua, 
in this version, told him about the power of attorney only affer William had passed on Foskett’s answer 
about Ann’s age. 


‘(T]he usual fine running hand of a.young lady...’ 


William’s April 1844 comments have Joshua telling him about the power of attorney only in 
January 1843, after the signatures had been compared. In December 1844, he also changed what 
Joshua said, to include the claim that the two signatures were as different as handwriting and print: 


“It is now quite clear that this lady is NOT the party entitled, as the owner of the stock writes a large 
stiff hand, like an elderly person, whilst this lady writes the usual fine running hand of a young lady." 
He added, “that Miss Slack, of Abbott's Langley, held a sum of £6,000 stock, but that the signature to 
that and the £3,500 were totally dissimilar; - in fact, that the writing of this young lady was as unlike 
the writing of the owner of the unclaimed stock, as ordinary writing was unlike print.” At the same 
time he made this report, he handed me what he said was an extract from the letter of his friend at the 
Bank, but without leaving me the letter itself, which confirmed his report.%5 


In his second account, in May 1844, William had written that Joshua called at the office on 4 
January 1843, gave him back Ann’s letter and told him that the ‘handwriting did not agree — that there 
was no resemblance — in verification of this statement he left the Extract from his friends [sic] letter 


296 


previously set out.”” The problem with this is that the ‘extract’ does not match his description of it, 
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making no comment at all about the signatures! The original, written by Joshua, reads, in full, with no 
salutation, addresses or name: 


I beg to observe that there is other Stock in the Bank standing in the name of Anne Slack formerly of 
Smith Street Chelsea but now of Abbott’s Langley Herts. — but she is not the same person, they are 
distant relations only.” 


To avoid the discrepancy in his descriptions of the extract being noticed, William subtly 
changed his approach in December 1844, quoted above (‘It is now quite clear that this lady is NOT 
the party entitled...) by referring to the extract, but not quoting it.”* This is discussed further in 
Chapter 22. 


If Joshua brought the er from Christmas (implicit in ‘without leaving me the letter itself), 
why did he also bring a very short extract in his own handwriting? It is highly unlikely that there was 
any letter at all from Christmas. Did William ask Joshua to provide some ‘evidence’ (the Extract) to 
cover his own back as to what Joshua had (supposedly) told him? 


Alnn ts seen off — by signature, but not by age 


The exchanges with Captain Foskett and his solicitor ended with a letter from William to Mr 
Baxter: 


4th Jan. 1843. 
Dear Sirs,— 


We beg to return Miss Slack's letter, and to state that we find the signatures do not correspond; and, 
consequently, we have arrived at the conclusion, that the identity cannot be supported. We trust you 
will be good enough to consider this negotiation confidential, and should our exertions to discover the 
right party prove successful, we shall not fail to communicate to you the result, for the satisfaction of 
the young lady and her friends. 


BARBER and BIRCHAM* 


There is a glaring omission here: no mention that Ann’s age excluded her from being the 
beneficiary. To steal all of the money, Joshua needed to demonstrate, falsely, that Miss Nancy was not 
the beneficiary. Foskett’s vagueness about her age and his stab at 27 were godsent. To nail things 
down, the next move was to obtain her signature and report that it did not match that on the power 
of attorney. William was a meticulous and diligent lawyer who used every word (and omitted words) 
thoughtfully, as is repeatedly evident in this narrative. When he wrote his letter to Foskett he was (a) 
informing a potential beneficiary of an outcome that would be disappointing to her, and (b) likely to 
irritate Foskett who had wasted time and money (Baxtet’s fees) on the matter. In a genuine transaction, 
he would want to close off any challenge by stating fu//y why Miss Nancy was not entitled. Where is 
the sentence, We find that the beneficiary executed a power of attorney at a time when Miss Slack was a minor? \t 
is not there for the same reason that William never wrote to Ann, Foskett or Baxter asking for 
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confirmation of her age: because he knew that Foskett’s ‘error? would be quickly identified and 
corrected. 


A conscientious, honest solicitor would have made these further enquiries. Judges later 
commented that ‘considering the fact that he had name and residence agreeing, and the fact of the 
trustee and his name and his death, it seems very strange that where the difficulty of the age arose, he 


21C 


rested on so very superficial an inquiry and so vague an answet.”'”” Foskett’s estimate of Ann’s age was 


exactly what Joshua (and, it seems, William) needed. 


In his April 1844 statement William did not say how he got past the fact that Miss Nancy had 
been living in Smith Street at the right time; but he came up with this explanation in his December 
1844 Memorial: 


I therefore concluded, without doubt, that although it was certainly a remarkable coincidence that two 
ladies of the same name, and both holders of funded property, should have resided in the same street, 
yet that the statement of Captain Foskett as to the age, and the report of Fletcher upon the writing, 
united in satisfactorily proving that the sister-in-law of the former had no connection whatever with 
the unclaimed fund... I remarked to Fletcher on the singular coincidence of two separate holders of 
stock of one name and who had resided in the same street. He said, “It is not so very extraordinary, as 
Smith-street is one in which many persons live for a season only, and then remove; and Slack is by no 


means so uncommon a name as you suppose, there being a great many in the Bank books.””!! 
Overview of Plans A and B 


Now that Joshua had seen off Miss Nancy and Foskett, it was time to activate his fictitious 
Anne Slack. He had intended to put forward a fictitious claimant from Bath all along (Plan A, Bath) — 
as Sanders later disclosed and which is also clear from his reference to a deceased Anne Slack in his 
first instructions to William in October 1842. Why then had he bothered with the elaborate dance 
between William and Captain Foskett? He knew that Miss Nancy was the owner and he could perhaps 
have ignored her, so why did he travel with Sanders to Kings Langley, talk to a constable and the clerk 
at the station, and then walk past Rosehill on his way to catch a train back to London from Watford? 
Why have William contact Foskett when it was, in the circumstances, very unlikely that Miss Nancy 
would ever realise that she had an unclaimed holding at the Bank? And why keep up the contact by 
asking for the names of trustees (and then abruptly dropping the inquiry), and obtaining her signature; 
while failing to ask for confirmation of Ann’s age? 


The simple answer is that Joshua wanted to be sure that (a) Ann was ignorant of her 
stockholding; and (b) she was actively convinced of her non-entitlement to the £10,000 or more that 
William had inveigled into Foskett’s consciousness. Plan B, Abbots Langley, had two mutually exclusive 
objectives. The first was to exclude Miss Nancy. The second was contingent. If she could not be 
excluded, a commission would be negotiated. If the first was achieved, Joshua would revert to Plan 
A. In the event, he had to come up with a Plan C, Pimlico. 


Foskett was led on by the nose because he could not be told that her age precluded her from 
being the beneficiary — because he or Miss Nancy or Baxter would then have put William right. A 
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different, unverifiable, justification was needed, and Joshua (or William perhaps) came up with the 


idea of a negative matching of signatures. 


Claiming that her signature was different from what was held in the Bank was to be the coup- 
de-grace to her entitlement. Joshua was also operating as experienced investigators - and criminals — 
often do: learning as much as he could about who he was dealing with and how they might react. This 
was done via William, such as his question about Ann’s nerves, but also on his own scouting expedition 
to Abbots Langley. He was assessing the risk that Miss Nancy and Foskett posed to his goal. The 
Captain may not have been the brightest but he was probably formidable in character. William’s 
reports of their meetings and correspondence might have confirmed, directly or indirectly, that, if 
Joshua decided to admit that Miss Nancy was the owner, the Captain would advise her either to decline 
to pay a fee or would strike a harder bargain than Joshua wanted. Perhaps the request for the names 
of Ann’s trustees was in the hope that they might be more tractable in a negotiation. Ultimately, 
Joshua’s tactics set up a clear (and false) basis upon which a solicitor, William, could tell Foskett that 
Miss Nancy was not the beneficiary. Since Miss Nancy knew about the £6,000 of stock in her name, 
part of the strategy was to ensure that she was convinced, if anyone asked her about the £3,500, that 
it was not hers. The use of a law firm was important to Joshua because it lent credibility and authority 
to the conclusion — and also because he could hide in its shadow, behind William. 


William’s involvement in S/ack is troubling. He knew that Miss Nancy was alive but wrote to 
Captain Foskett on the basis that she was dead. His later accounts of his conduct are inconsistent, 
changeable, and sometimes subtly dishonest: such as his assertion that the ‘extract’ from Christmas’s 
letter to Joshua confirmed that the signatures were not the same when it did not say that at all. He 
compounded this by removing the actual wording of the extract from his December 1844 Memorial, 
to avoid the discrepancy being noticed. And he suppressed his initial comment in April that he believed 
Ann to be the beneficiary because she had lived in Smith Street and also because of ‘other 
circumstances’, unashamedly changing this in December to a claim that he did not elicit ‘any fact 
which raised the least presumption of his sister-in-law's identity, beyond her temporary lodging in 
Smith-street.’ (Use of the phrase ‘temporary lodging’ is a gloss as well. Miss Nancy had lived there for, 


1°) And he knew about the power of attorney from an early stage, at least 


she said, ‘two or three years. 
by 21 November 1842, despite later claiming that Joshua mentioned it in December or January. And 
in 1854, he was unguarded when he admitted that he and Joshua had discussed the power of attorney 


shortly after the meeting with Foskett on 21 November: 


conferring as to the discrepancy as to the age, the accuracy of the information given him at the Bank 


as to the execution of the power ...1% 


This illuminates several things. William had been briefed more fully by Joshua than he wanted 
to admit. That William and Joshua discussed the accuracy of information provided by Christmas (‘at 
the Bank’) implies that William knew the content of that information. William is admitting that he 
knew Joshua’s friend was giving him much more than just the name of beneficiaries and the amount 
owed to them. Overall, it undermines his argument about her age: if he knew that the owner had 
executed a power of attorney many years previously, it was not difficult to imagine that the Captain 
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was mistaken in estimating her age at 27. Instead of checking, he and Joshua banked this nugget, 
avoided seeing Ann, and made no attempt to verify her age. 


Now, Joshua would go for the money. He pulled the trigger on his fall-back plan, Plan C, 
producing Jane Slack, and then Emma Slack, niece of a fictional Anne Slack of Pimlico. One was a 
misfire, no harm done (at first), the other worked for a while - and then exploded in his face. 


' Wilkins and Gregory (1844) 36: probably Wilkins could not resist this because he liked the joke. 
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Chapter 9 — The One Thousand Pound Note 


Mr Dorey showed me a £1,000 note in the shop, over the counter, as a curiosity not seen 
evety day. Mrs Dorey and Mrs Saunderts were not present. 
George Gorsuch, shopman' 


Once he had seen off Miss Nancy and Captain Foskett, Joshua at first re-triggered his plan for a 
claimant to appear from Bath. The Richards family had lived there and that is probably why Joshua 
tended to use it for his false identities. William mentioned the death of an Anne Slack at Bath in his 
second letter to Captain Foskett (of 25 October 1842) and when they met on 21 November, he said 
that she had died about six weeks earlier, which would mean around 10 October. A problem with that 
is that William himself said that Joshua instructed him on the 3 and mentioned that there was an 
entry at Somerset House for the death of an Anne Slack in Bath, which was seven days before she 
‘died’. To be fair to William, he was estimating the date of death and the Captain also was recalling a 
past conversation. Either way, the timing was either false or very tight. 


And was there anything in the juxtaposition of the two comments the Captain reported later? 


I asked when she had died, and he said about six weeks since, she had died or was buried. He requested 
I would not pursue the inquiry through any other channels.? 


This may mean nothing other than that the two sentences happened to be made by the Captain 
one after the other, but another interpretation is that William did not want to be asked anything else 
about the death and so quickly moved on to another, related, subject: in effect, asking Foskett not to 
check what he had been told. Nor did William mention Somerset House again. Although Foskett and 
his advisers do not seem to have been particularly astute (or suspicious), if William had done so they 
might have thought to send a clerk there, a ten-minute walk from the Baxter’s office in Lincoln’s Inn; 
an easier task than trying to make inquiries in Bath, albeit the Great Western Railway (aka God’s Own 
Railway ot the Great Way Round) had opened its station there in August 1841. An unlucky clerk might 
have found himself open to the autumn weather if sent third-class in the open truck carriages. Viewing 
the death registration might have given clues to follow up and, ultimately, enlightenment for Miss 
Nancy — ‘Ah, the death was reported by old Jack Jones! It was that Anne Slack! She ended up in Bath, 
did she? She was Annie, my great-aunt. Disappeared from us thirty years ago. At the same time as 
young Jack the groom. We wondered ...’. 


Of course, any clerk going to Somerset House would have found no such entry 


Baxter was not at the first meeting and may never have seen William’s second letter. He might 
have been unaware of the — false — claim that Anne Slack’s death was registered at Somerset House. 
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Joshua launches Plan C, Pimlico— fictitious Slacks: Jane, Anne, and Emma 


On 9 January 1843, four days after the letter to Foskett telling him that Miss Nancy had been 
eliminated from the investigation, Joshua wrote to William outlining his next steps: 


I have received a letter from a friend in Bath which induces me to down to that place expecting the 
existence of several persons of the name of Slack residing there for which purpose it is my intention 
to go there on Tuesday next unless you have made any appointment with the parties respecting the 
Westminster property on or before that day, as I shall not return in all probability for a day or two...? 


William had been told in October that there was an entry for the death of Anne Slack of Bath: 
why had that not been followed up; and why were enquiries always at Bath? 


Jane Slack 


Joshua arranged for Lydia, posing as ‘Jane Slack’, to take premises in at 7 Westgate Buildings, 
Bath. The landlady, Mrs Rivers, later said that she never slept there but came simply to collect mail.* 
William speculated in May 1844 that Joshua probably did not go to Bath at all but instead to Bristol 
to ‘arrange his plot with Mr. & Mrs. Sanders’.’ Joshua came to him again on 18 January 1843 and 
reported that he had found several people called Slack but was not sure whether he had found the 
right owner, with the result that he had placed an advertisement in the Bath and Cheltenham Gazette. He 
left a copy with William: 


Anne Slack, spinster.- if Anne Slack, spinster, formerly of Chelsea, but who is now supposed to be 
living in or near the city of Bath, or, if dead, any of her legal representatives, or next of kin, will apply 
(if by letter, post paid) to Messrs. Barber and Bircham, solicitors, New Bridge-street, Blackfriars, 
London, they will hear of something to her or their advantage.° 


This was the set-up for the (latest) fake claimant to appear. ‘Jane Slack’ wrote very promptly 
to the firm: 


Sir Bath January 19% 


In the Bath and Cheltenham Gazette appeared an advertisement in which a person of the name of 
Slack was wanted to claim some property. My Aunts [sic] name was Anne Slack — formerly of Chelsea 
as you describe as a maiden lady but she has been dead about six months. She left some property in 
the Bank of England to me by Will which in consequence of my illness I have not been able to attend 
to but I know of no other property belonging to her if you have any knowledge of any thing more I 
should be most happy to remunerate you for the information. 


Tam Sir 
Your obedt. Servt. 
Jane Slack 
No. 7 
Westgate Buildings 
Bath’ 
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Jane’s claim that her aunt had died ‘about six months’ ago suggests that Joshua was still 
intending to use the registration Sanders had arranged in the previous August. 


William passed the letter on to Joshua with a covering letter of which we only have his 


paraphrase: 


we observed in the letter that there could be little doubt that this was the party and who being aware 
of the property we must consider the matter at an end.® 


But Joshua surprised him: 


Southampton Place 
Camberwell 
Jany. 234 1843 
Dear Sir 


I called at your office on Saturday morning to see you but I understand that you were gone out of 
Town. As I might again be disappointed I have thought it right to address you on the subject of Miss 
Jane Slack’s letter. I do not think that we ought to look upon the matter as at an end. My friend has 
informed me that there are a great many of the name of Slack in the Books and I think without some 
clearer statement from her, Miss Slack, it may not after all be the same Slack. I would suggest that you 
write to her on the subject and endeavour to obtain an interview with her in London at your office as 
it appears she is in possession of a Will which at present remains not proved and under the 
circumstances stated in her letter she must come to London to some person to get the probate for her 
as you well know the Bank will not give up any property they may hold belonging to any person unless 
the Will is proved at the Prerogative Office therefore under any circumstances you might do some 
good by getting the Business to do for her. 


I left the Bath and Cheltenham Gazette at your office that you might see the nature of the 
advertisement which was inserted. I will call upon you on Thursday morning next about twelve o’clock 
when I hope to hear you have heard something more favourable to us from the Lady. I have not heard 
from you respecting the Westminster property. I should be glad to know why you cannot get that 
business settled? 


I have not heard from you any thing more respecting the Trust Deeds in the matter of [Fell]! 
Tam Sir 
Your Obt. Servt. 
J. Fletcher 
NB. I have returned to you Miss Slack’s letter that you may know her address. J.F.° 


What happened? Joshua had discovered the error in the death registration at Bath, naming the 
deceased as, according to a later inquiry, Anne ‘Stack’ instead of Slack.'’ In reality, a facsimile of the 
entty appears in the book William published in 1854 and the surname is clearly ‘Stock’.'' Joshua hoped 
to fix this but, just in case, was laying the ground for a change of plan. If William was complicit, the 
comment in his letter that there seemed little doubt that Jane was the beneficiary was usefully 
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supportive for Joshua’s scheme. He was probably unaware of the problem with the registration — or 
Joshua’s inability to get it corrected — when he wrote in those terms. 


Similarly, if William was a knowing participant, Joshua’s letter was necessary — to justify 
William proposing a meeting with Jane when she came to London. Joshua suggested that William 
might act for Jane. He wanted William to deal with the probate because, for the purposes of his scam, 
involving another lawyer to advise the non-existent Jane Slack would involve unnecessary expense. 
And an independent solicitor might ask difficult questions. Joshua could rely on William not to do 
that. 


William wrote to Jane on 24 January. The letter includes a subtle prompt (‘previously’) to 
encourage her to meet him first: 


but we have some reason to doubt whether the property with which you are acquainted is the same as 
that adverted to by us and as you must necessarily be in Town for the purposes of proving the Will we 
should feel obliged if you would previously favor us with a call on the subject. 


He wrote a longer letter to Joshua on the same day. S/ack was mentioned briefly: 


We have written [sic] Miss Slack as you suggested and hope that some advantage may yet be derived 
from the matter altho’ it certainly presents a discouraging aspect.'? 


Joshua’s tactic now was to back away from Jane; and William gave Joshua a lawyet’s 
confirmation that Jane’s claim ‘certainly’ presented ‘a discouraging aspect’. Yet there is little evidence 
of what this was. The most Joshua had said was that there were numerous people called Slack in the 
Bank book. But that could hardly displace what Jane had written (in very clear terms): 


1) She had an aunt called Anne Slack who 


2) was ‘formerly of Chelsea’ 
3) was unmartied 
4) ‘has been dead about six months’ and 


5) ‘left some property in the Bank of England’. 


On the 25 January Jane Slack wrote to say that she would come to London to prove the Will 
but ‘will wait on you before I take any proceedings.”"” 


From William’s perspective, a month passed quietly. He heard no more from Jane Slack and 
does not seem to have tried to chivvy her along. Joshua failed in his attempts to correct the registration, 
and so killed off Plan A, Bath. On 28 February,'* William received a letter not from Jane but from one 
‘Joseph James’ (later found to be a fiction, the writer being Sanders) on her behalf. Unusually, the 
letter disclosed no address other than ‘Bath’: 


Gentmn, Bath February 26%, 1843 
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I am instructed by Miss Slack to inform you that on presenting the advertisement which appeared in 
the Bath & Cheltenham Gazette to her Solicitor it was discovered it could not apply to her as her Aunt 
never having resided at Chelsea although many years since she resided at Chertsey for a short period 
and as it did not appear to be the person wanted she has therefore [proceeded] and her business 
completed to her satisfaction she has requested me to thank you for the trouble you have taken and 
should she at any future time discover any person of the name she will refer them to you. 


One can imagine Joshua’s anger at having to abandon a backstory which had taken time and 
expense to set up: the false registration, lodgings in Westgate Buildings, journeys to and from Bath, 
Bristol and London. But he re-grouped. And took another risk. 


Joshua’s DIY mistake 


Joshua applied the axiom ¢f you want something done right, do it yourself: On 25 February he went to 
the Registrar of Births, Deaths, and Marriages for the Belgrave district in the parish of St. George, 
Hanover Square, London, a post held by a Mr William Prue Jorden (sometimes mis-spelt as Prew or, 


once, Prude)'® 


. Unfortunately for Joshua, Mr Jorden later remembered him clearly, no doubt because 
of their unusual conversation. The incident sheds a clear light on Joshua’s modus operandi and on his 


facility with lying, and it is worth hearing about it in full: 


Pletcher called on me, and said he came to register a death. I asked him when it occurred. He said on 
the 17th of Feb. I asked where. He said No. 8, South-terrace. I said I did not know such a place as 
South-terrace in the district, there was a South-place, and asked whether he meant that, or whether he 
meant some houses further on, which went by the name of terrace, but there was no name written up. 
They were called Ranelagh terrace and Kemp's-terrace, a part of them. I asked whether he meant those 
houses near the wooden bridge. He said yes. I asked the number. He said No. 8. I said I did not think 
there were so many as eight. He said there was, and I entered it as such... He gave me the name of Ann 
Slack, and I wrote it down in his presence. I asked him how the name Ann was spelt, with or without 
an e. He said with an e. I then entered the word "female" under the sex, and the age sixty-eight years. 
I got that from Fletcher, from what he told me. I inquired if she was a married woman or not. He said 
no. I asked her occupation. He said she was a gentlewoman and a Spinster. I then asked the cause of 
death, which he stated to be gout. I asked whether it was gout of the stomach, heart, or head, because, 
I said, "People don't usually die of gout, except it attacks some internal organ." He said she had been 
a long sufferer with the complaint. I then entered it as gout simply. I then asked him if he were present 
at the death, and he answered yes. ... I then asked him his address and he gave me "No. 4, James- 
street." I asked him "Where, what James-street?" He said, "Commercial-road." I said there was no 
James-street, Commercial-road, Pimlico; there was a Robert-street. I asked him which Commercial- 
road he meant, whether he meant Commertcial-road, Lambeth, or Commertcial-road East, because there 
are two other Commercial-roads in London. He said Commercial-road East. He then signed his name, 
"Robert Hart," and I affixed the day of the month to the entry, "25 Feb., 1843," and signed it myself. 
I then gave him a certificate, which he was to hand to the undertaker, to be given to the clergyman. I 
do not recollect whether he asked for it; I gave it as a matter of course. On the 14th of March a woman 
came to me dressed in deep mourning, and, in consequence of what she said to me, I gave her a copy 


of the register... I cannot recollect the woman who came positively, I did not take much notice of 
het? 
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Was Joshua desperately greedy or in some financial straits? Not only did he take the very 
unusual risk for him of becoming personally visible in his scheme, neither of the addresses he gave, 


South-terrace for the deceased, or James Street Commercial-road for ‘Robert Hatt’, existed." 


After the withdrawal of Jane Slack’s claim, on 4 March William advised Joshua to advertise in 
The Times. He agreed. Again, William operated on the basis that Miss Slack was dead, the advertisement 
of 8 March reading: 


WE are instructed to DISCOVER the LEGAL PERSONAL REPRESENTATIVE of Miss ANNE 
SLACK, formerly of Chelsea, spinster, and shall be happy to afford a very liberal remuneration to any 
person who can communicate to us that information. 


BARBER and BIRCHAM, Solicitors!® 


A day after this appeared, Georgiana took lodgings at 7 Francis Street, off Tottenham Court 
Road, not far from the University (which had gained its Royal Charter in 1836), for another person: 
Emma Slack. Her sister Lydia would appear as Emma and live there until 7 April, wearing ‘a boa’ and 
with ‘light-coloured ringlets,’ thus bemusing the servant who found ‘perfectly black’ hair in her 
hairbrush. Georgiana was a regular visitor. 


William’s partner, Bircham, dealt with several people who responded to the advertisement. 
One was a solicitor, Mr Offley, who mentioned that Miss Nancy’s uncle, John Slack, also lived in 
Chelsea: 


In 1843 I was acquainted with Miss Ann Slack, who formerly resided in Smith-street, Chelsea. I was 
not intimately acquainted with her, I knew she lived there. In March, 1843, I saw an advertisement 
relating to a Miss Ann Slack, in consequence of which I wrote a letter to Barber and Bircham, to whom 


the advertisement said communication was to be made. This is the letter I wrote (tread) 
"Match 8, 1843. Gentlemen, — 


I saw an advertisement in the Times of this morning inserted by your firm, for the discovery 
of the representatives of Miss Anne Slack, formerly of Chelsea, spinster; I know a lady of that 
name residing with her brother-in-law, Captain Foskett, at Rose-cottage, Abbotts Langley, 
Herts, who resided some years in Chelsea, and who had an uncle named John Slack, who lived 
in Sloane-street, Chelsea.” 


Barber & Bircham replied: she had been considered and was not the beneficiary. 


No one else who responded to the advertisement had any credible claim to the stock (which 
is not surprising, because Miss Nancy was the owner). Did William reflect on the fact that the only 
Miss Slack identified as having lived in Chelsea as a whole — and not just Smith Street — was Miss 
Nancy who lived with the Fosketts? And that she had a nearby connection, with her uncle in Sloane 
Street? 
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Enter Emma Slack 


On 15 Match 1843,” Joshua produced Emma Slack out of the blue. He seems to have lost 
patience with careful planning and did not bother to have her respond to the advertisement. He told 
William that he had found ‘the party who was clearly entitled’. Joshua had two options for the story. 
Emma could have been unaware of the stock, meaning that he could seek a commission for giving 
her the information. Or she could be aware of it, thus preventing Joshua from selling information to 
her that she already had. Why did he opt for the second? There are two probable reasons: as we saw 
with Jane Slack, a beneficiary’s knowledge of the stock was part of the proof that she was the owner. 
But this option also removed a technical and dangerous risk. If a fee payable from Emma to Joshua 
had to be negotiated, William could not act as Emma’s solicitor. He could be accused, with 
justification, of acting for two clients whose interests were in conflict. William adroitly linked the 
absence of a commission to his ability to act for Emma, with the added protection that the suggestion 
came from Joshua. In his May 1844 Petition, he wrote that Joshua said: 


that he should not get but little of any thing by it as it was a niece of the deceased and she had the Will 
in which the property was specifically bequeathed to her and she did not therefore require his 
information — but[,] said he[,] I can probably get you to be her Solr. 


This clever way of avoiding a dangerous accusation of conflict of interests shows that Joshua 
was vety sophisticated in his understanding of a solicitor’s professional conduct obligations. He may 
have known of the problem from dealings with his previous solicitor(s). More likely, this is evidence 
of meticulous planning by him and William - in anticipation of an investigation at some stage. William 
was setting up, in advance, a rationale for acting for Emma (as he did), expecting an investigator to 
ask how he could act for Emma when he had acted for Joshua regarding the stock and continued to 


act for him generally. 


A barrister acting for HM Treasury had the same thought about how William painstakingly 
put his defence together in anticipation of challenge, his comments sounding rather like an outburst 


of frustration: 


He must say, that Mr. Barber had acted throughout the whole of these transaction with a degree of 
ingenuity and cunning which could not easily be equalled. Mr. Barber had all along adopted every 
means of answering and securing himself from the consequences of detection, as if he was in constant 


apprehension of what at last occurred.?! 


William later altered his account of what Joshua said. ‘I can probably get you to be her’ solicitor 
became a safer version, a recommendation rather than Joshua endeavouring to get her to instruct him: 


But,” said he, “she does not appear to be particularly connected with a solicitor, and I will recommend 
to her your firm.’ 


Again, this is quite a subtle and sophisticated difference; and it cannot be attributed to Joshua. 
It was William who altered his account between May and December 1844, a period in which, as he 
insisted, he refused to have any contact with Joshua. The change was made to hide the element of 
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pressure involved in Joshua ‘getting her’ to instruct William: a solicitor questioned about that wording 
would be asked whether Joshua was applying undue influence upon Emma to get her to use his own 
solicitor. A ‘recommendation’ was much safer. William also added the gloss that she did not 
‘particularly’ seem to have her own solicitor, another justification of his acting for her. 


In May 1844, William gave no details about how Joshua came across Emma Slack, writing 
only: ‘He explained how he had met her very plausibly.’ 


Seven months later, this was expanded to explain ‘the merest accident’: 


A few days afterwards, i.e. on the 15th, Fletcher called, and said, that after failing in all his previous 
exertions, he had at last met with the real owner by the merest accident. He said, that whilst 
superintending some repairs of a house he had recently purchased at Westminster (the conveyance of 
which we had prepared), he got into conversation with one of the workmen, and finding that he was a 
Chelsea man, he inquired if he knew anybody of the name of Slack there; that the man then referred 
him to a house at Chelsea; that upon inquiry there he was referred to No. 7, Francis-street, Tottenham 
Court Road, where he found a highly respectable woman, who was the niece of the owner of the stock. 
He said he was quite satisfied of the identity of her aunt, as he had procured a fac-simile of the signature 
to the will, and had it compared with the Bank books, and they tallied exactly. I congratulated him 
upon the lucky incident which had led him to the owner;? 


Can it properly be said that what William himself described as ‘the merest accident’ and ‘the 
lucky incident’ of a chance conversation with a workman (who knew a Slack in Chelsea) was a very 
plausible explanation? More helpful to William was Joshua’s (mis)information that the signatures on 
the Will and in the Bank books ‘tallied exactly.’ 


In December 1844, William, as ever, enhanced his story of how Joshua told him that Emma 


was the beneficiary, with some direct speech: 


“... [shall gain nothing by it, as she does not require my information.” I said she may not be aware of 
her right to this particular stock. He said “Oh, yes she does, as it is expressly named in the will.” 


William therefore knew by 15 March that the stock was specified in the Will. The meeting with 
Emma Slack thus having been set up with cunning and attention to intricate nuances, William saw her 
the next day, the 16". His diary shows that the date of the Will was 3 June 1842, the date of death was 
17 February 1843; followed by ‘Attend her; perused Will and certificate of death of her aunt. Attend 
her at the Commons proving same; paid duty £80.” 


Anne Slack’s dodgy Will 


Judges later described the Will perused by William as ‘most calculated to excite attention and 


inquiry.” Here is the full text: 


I, ANNE SLACK Spinster formerly of Smith Street Chelsea but now of South Terrace Pimlico do 
make this my last Will and Testament as follows that is to say I give devise and bequeath unto my 
beloved Niece Emma Slack the sum of three thousand five hundred pounds sterling in the three per 
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cent consolidated annuities now standing in my name in the Books of the Bank of England and also 
all my money and securities for money of what nature or kind soever and wheresoever the same shall 
be at the time of my death and I do appoint and constitute my said niece sole executrix of this my last 
Will and Testament hereby revoking and making void all and every other will or wills at any time 
heretofore made by me and do declare this to be my last Will and Testament In Witness whereof I the 
said Anne Slack have hereunto set my hand and seal this third day of June in the year of our Lord one 
thousand eight hundred and forty two —Anne Slack — Signed and sealed by the above named Anne 
Slack as and for her my last Will and Testament in the presence of us who at her request and in her 
presence have subscribed our names as witnesses thereto — Jane Perkins — Willm Williams 
PROVED at London 22nd March 1843 ... 


This was a key moment that would come back to haunt William. The Judges’ concerns about 
the Will included that: 


(1) it identified the stock; 


(2) it was dated June 3, 1842, but the owner had not received dividends for so many years that 
the stock had been transferred to the Commissioners for the Reduction of the National 
Debt; 


(3) the owner seemed to have no other money to live on;”’ 


(4) William had made no inquiries.” 

We can see from his diary entry that William took Emma Slack to Doctor’s Commons on the 
first day that he met her.” There they saw the proctor, John Wills. Emma took the executrix’s oath 
and William paid the stamp duty of £80 (which had been provided by Joshua, supposedly lent to 
Emma). The proctor said later that it ‘was one of the most ordinary transactions that could take place.’ 
He responded to a question asked on William’s behalf with ‘I always regarded Mr. Barber as an upright 
and honourable man.’ He also contributed, many years later, the significant sum of five guineas to a 
subscription for William’s support.” 


William contended in May 1844 that various aspects of the scheme were designed to mislead 
him: Joshua ‘lending’ Emma the stamp duty (or probate duty as William calls it); the creation a false 
identity; the taking of lodgings to support the legend; and the production of a death certificate showing 
Anne Slack to have died in Pimlico in February 1843. He developed the last of these: 


Another step to establish my confidence was the production of a certificate of Death at Pimlico this 


too Fletcher swore was brought by Miss Slack when he introduced her to me. He knew well it would 
not be required at Doctors Commons or the Bank and therefore the whole scheme of getting the 


[illegible] death registered was to gain my confidence.* 


The ‘whole scheme’? Let’s see. 
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Mr Wills, the proctor, sent the probate to Barber & Bircham on 22 March. William was busy 
around this time with litigation which he variously described as being at Kingston Assizes,” Croydon 
Assizes,* and the Home Circuit: 


Whilst this part of the business was in progress, I was much engrossed by the business of the Spring 
Assizes, and was absent on the Home Circuit about ten days, during which Bircham superintended the 


business.35 


The probate was filed with the Bank on 27 March and registered on the 31“ of that month, 
after which it was returned to Bircham. Emma applied by letter for her entitlement to be re-transferred 
from the Commissioners. Although it was alleged at one point that the letter was in William’s 
handwriting” a banker familiar with William’s hand said that it was not, with one exception: William 
had written in the date of death, 17 February. The letter read: 


To the Governor of the Bank of England. 
Sir,— 


There was lately standing in the name of Anne Slack, of Chelsea, spinster, the sum of 3500I., in the 
Three per Cent Consolidated Bank Annuities. From the period which has elapsed since any dividends 
have been received, it is possible that the amount may have been carried to the Commissioners for the 
Reduction of the National Debt. My aunt died on the 17th day of February last, leaving me her sole 
legatee and executrix. I have since proved the will, the probate whereof has been duly lodged in the 
Will-office of the Bank, and I shall therefore be glad to have the stock in question transferred into my 


name. 
Dated this 24th day of March, 1843. 

EMMA SLACK, 

sole legatee and executrix of the deceased Anne Slack, 
No. 7, Francis-street, 

Tottenham-court-road.>’ 


The letter had to disguise the fact that the writer knew (from Christmas’s information) that 
there had been a transfer to the Commissioners, hence the misleading comment ‘it is possible that the 
amount may have been carried to the Commissioners...’ Although Bircham and the firm’s clerks 
handled aspects of the case in William’s absence, the fact that he wrote the date of death into the letter 
personally shows that he knew the content of this letter. It is likely that he told a clerk what to write 
and filled in a blank when it came to him for approval. 


Joshua became concerned about perceived delay while William was away, perhaps another 
indicator that he had financial or cash-flow problems. He called at the office, and sent Lydia posing 
as ‘Emma’ as well, to chase matters up. Bircham, having made the application to the Bank, accordingly 
wrote a letter which William quoted in his April 1844 Statement but which he later suppressed. He 
did not reproduce it in May or December 1844 instead saying, respectively, that Bircham ‘reported to 
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Fletcher the final result?*® 


accordingly apprised her of this [the transfer] by letter, as well as Fletcher.’ William did not want 


(namely the transfer of the stock into her name) and even mote deftly, “He 


people to see some of the letter’s contents. It was dated 31 March 1843, and read: 
Dear Sir,- 


I have just returned from the Bank with a most satisfactory reply to Miss Slack’s application — namely, 
that in three or four days’ time the stock will be transferred into her name. 


If, therefore, she calls about the middle of next week (say about Wednesday), she can receive the 
dividends and deal with the stock as she thinks proper. 


The answet was given me at the Will-office, without any questions being asked, and without an 
interview with the chief accountant or his deputy. 


On producing the certificate of the late Miss Slack’s burial they informed me that she was sufficiently 
killed by the probate. 


We have written Miss Slack to the above effect.*° 


Bircham was presumably referring to the death certificate when he mentioned the ‘certificate 

. of burial’ since it has never been suggested that such a document existed.” Did William suppress 

this letter because his argument that a death certificate was ‘not be required at Doctors Commons or 
the Bank’ was undermined by the fact that it was taken it to the Bank? 


In December 1844, William also recounted an episode which is puzzling but may be no more 


than the proctor needing some information for formal purposes: 


He [the proctor], shortly after the will was proved, applied to my partner for the parish in which the 
deceased died;” we neither of us knew, and accordingly instructed a man named Cranbrook, who was 
acquainted with the neighbourhood, to make inquiry. He did so, and reported that he could not 
distinctly ascertain; and before we could have further inquiry made, we received the probate from Mr. 
Wills. After my apprehension, my solicitor inquired of that gentleman how he had ascertained the 
parish. He replied, “I really can't tell whether we guessed at it, or how it was.’’4? 


Whatever the reason for Mr Wills’s inquiry, he was at least initially insistent: Bircham’s diary 
shows Wills calling personally at the office to make the inquiry on 16 March, receiving a promise that 
he would have the information by 11am the next day. Bircham failed to deliver. In the absence of 
reply, Mr Wills sent his clerk on the same mission on 18 March, which led to William entering in his 
diary: ‘Attend at Pimlico to ascertain parish. Letter to Mr. Wills with result.” Why did William give 
the impression in his diary that he went to Pimlico and then changed this in December 1844 to say 
that a Mr Cranbrook was sent? One technical explanation is that the investigator was the firm’s agent 
and so his trip was recorded as an attendance for inclusion in William’s bill: whoever it was who went, 
the charge could be made. Or did William decide in December that it was better not to admit a 
personal trip to Pimlico? Might that lead to questions such as: why he had done such a routine task 
himself; and, more difficult, whether he tried to find (the non-existent) South Terrace there? He 
included extracts from his and Bircham’s diary in his Pamphlet of 1849 (which became the basis of 
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his book). It remains strange that the lack of a South Terrace in Pimlico was (on William’s case) not 
noticed: even on the assumption that, rather than go himself, he sent Cranbrook to make inquiries, 
we see him say that the latter was ‘was acquainted with the neighbourhood’. Nor did William quote 
his letter to Mr Wills reporting the result and so we do not know what he actually told him. Nor can 
the person who is said to have made inquiries have spent much time on them: Mr Wills’s clerk turned 
up on the 18 March and William wrote to Wills with the outcome on the same day. Was the visit to 
Pimlico simply made up? 


Bircham’s use of the word ‘killed’ is also strange. Was he being ironic? Humorous? Did he 
know that Anne Slack was a fiction and so thought it amusing to report that she had been successfully 
‘killed’ by the probate? Or does it merely make us wonder about his personality? 


In May 1844, William wrote that Bircham ‘reported to Fletcher the final result’. Probably 
concerned that this gave the impression that this was really Joshua’s transaction (rather than Emma’s), 
William added in December that Bircham’s report was not only to him but also to Emma (which was 
true, according to the last line of Bircham’s letter of 31 March quoted above).” This is an example of 
just how closely and skilfully William crafted what he wrote. Whether or not Emma was kept 
informed, Joshua was very much involved with Barber & Bircham’s conduct of the transaction. The 
rationalisation for his involvement became his ‘loan’ to Emma of £80. 


Most troubling, however, is the indication that Bircham knew that there might be problems 
and expressly reported to Joshua that they had managed to get the application through ‘without any 
questions being asked’ and without the need for an interview by the chief accountant. William 
sometimes argued that Bircham’s involvement showed that the firm’s, and his own, work on the 
transaction was innocent; and that if he himself were prosecuted then Bircham should be as well.” 
This letter does not help establish William’s innocence, but it does raise questions about what Bircham 
knew. 


A warning from Christmas 
Christmas raised the alarm. 


On 3 April, Joshua called and met with Bircham and then William. He told them that a clerk 
in the Bank had noted the death of Anne Slack of Pimlico and had written ‘deceased’ not only on the 
record of the £3,500 Consols but also on the £6,000 — which Miss Nancy in Abbots Langley both 
owned and knew about. William’s diary entry is brief. The version in his 1849 Pamphlet is: ‘Slack.- 
MR. FLETCHER, THEY HAD MADE BOTH MISS SLACK’S DEAD.” Bircham was more 
forthcoming and his entry was also reproduced in upper case letters: 


Slack, Miss. - LONG ATTENDANCE ON MR. FLETCHER ON THE SUBJECT OF SOME 
CONFUSION WHICH HAD BEEN CREATED BY THE BANK RELATIVE TO YOUR’ 
STOCK AND THAT OF A LADY OF THE SAME NAME AND ADDRESS AS YOUR LATE 
AUNT. 
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In December 1844, William wrote that Joshua had warned him about the potential 


consequences: 


so that when ... [Ann of Abbots Langley] went to receive her dividends, she would find herself so 
entered [ie deceased], and some difficulty or confusion might arise. I observed to him, as our knowledge 
of this error is only through you, we cannot set them right. “Oh, no,” said he, “my friend will see to 
that; I am surprised they should have made both parties ‘deceased,’ even though they consider them 
to be one, it is not their usual practice.’’5? 


William could not write to the Bank and ‘set them right’ because that would raise suspicion 
that he had inside information: ‘our knowledge of this error is only through you’. He accepted that, 
unless corrected by Christmas, the error would cause Joshua ‘great anxiety’. William did not want to 
write to the Bank about it because, with his facility with wording, he could have written without 
exposing that he had a source. Had the transaction been an honest one, he could have sent a letter in 
general terms, referring to his client Emma Slack, explaining that there had been a long investigation 
which had established that there were two Ann(e) Slacks, and suggesting that they check there was no 
confusion in their records. But he could not do that because it would prompt the Bank to investigate 
the two accounts. Joshua presumably /oped that William could help — why else tell him (and Bircham 
separately) unless, understandably, he just wanted to get it off his chest? 


William was aware that Miss Nancy held other stock to the value of £6,000. In December 
1844 he wrote that, on returning her letter with the example signature (which was on 4 January 1843) 
Joshua told him ‘that Miss Slack, of Abbott's Langley, held a sum of £6,000 Stock...” 


Nor do the diary entries of 3 April suggest that her £6,000 holding was a surprise to him or 
Bircham: it was the marking of the £6,000 account as ‘deceased’ that was new. Bircham’s entry is a 
little unguarded: ‘the same name and address’. 


Nor should we overlook what William and Bircham were being told about Joshua’s friend. 
Christmas had gone much further than alerting Joshua to unclaimed dividends. He had compared 
signatures by looking at Bank records. Having been told that the deceased 68-year-old Anne Slack was 
the owner of the £3,500, he had looked at the records of Ann’s £6,000 holding — and seen that they 
were marked ‘deceased’. He had also noticed, and told Joshua, that Ann’s sister held stock.” 


Christmas was later to say that Joshua told him that Ann was not the beneficiary, explaining 
that she had denied ever living in Chelsea.” They had met, he said, by chance, when Joshua was 
‘passing through the Bank’. At this encounter, Joshua added that the real Anne Slack was deceased 
and the probate was now filed with the Bank. Christmas expanded on this: 


Hearing from him that there were two of the name, I believe I said to the effect, "You must be very 
careful in the identity of the party". He said he was quite satisfied that he was right. 


Christmas must have moved very quickly. He said, ‘I saw Mr. Fletcher passing through the 
Bank at the time it [the probate] was lying there, and from him I heard it was then lying in the Will- 
office.’ The probate was lodged on Monday 27 March and was registered on Friday 31 March, 
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suggesting that its contents were entered in the Bank’s records on the latter date. The marking of 
‘deceased’ on both accounts was probably therefore done on that Friday. By the next Monday, Joshua 
was alerting William and Bircham to the problem. Something made him check Ann’s records on 31 


March or 1 April (since working on a Saturday was not unusual at the time). 
It's a wrap 


Despite this warning, William finished off the business by taking Emma to the City on 7 April. 
No doubt he was relying on Joshua’s assurance that ‘my friend will see to’ the Bank’s error. Whether 
Joshua tried to get Christmas to alter the books and failed, or whether Christmas promised to do so, 


and found it too risky, we have no means of judging. 


William went to a stockbroker, William Philpot, who had known Joshua for ten years and 
William for about half that. He instructed Philpot to sell the £3,500 Consols. Philpot also took him, 
with Emma Slack, to the Bank, to arrange payment of the unclaimed dividends, for which cash and 


gold was given. William’s diary entry is: 


Slack, Miss. - ATTEND BANK, RECEIVED £4533. 16s. 4d. PAID SAME OVER TO HER, AND 
FINALLY SETTLED.*° 


It was not quite so simple. When William accompanied Emma to the Bank, he had with him 
a small bag. He handed over to the clerk a pencil note in his own handwriting which asked for £600 
of the £1,150 of unclaimed dividends to be paid in gold. But his bag was too small for that much gold 
and he had to find another. 


Five £100 notes were handed over, without any record being made of how the remaining £50 


56 


was paid.” William made no mention of the gold in his diary entry. 


Gold and the £1,000 note 


Philpot sold the Consols to a stock-jobber, Clement Smith, for £3,386. 5s. He deducted his 
commission, £4, and passed the rest to William.*’ These figures largely tally with William’s diary note. 
Clement Smith gave Philpot three £1,000 notes and he in turn gave the same notes to William. As 
Philpot was leaving, he heard Joshua and the others discussing whether to exchange one of the notes 
for gold. William wrote in May 1844 that he did not remember any such conversation and correctly 
pointed out that even if it had taken place, no such exchange into gold was done that day.** On the 
following day, 8 April, notes for £1,530 were exchanged for gold, the name recorded being Miss Slack. 
On the 10", Lydia as Emma took another £1,000 to the Bank and exchanged it for £500 in gold 
(sovereigns) and a banknote for the balance. In December 1844 William added a gloss: 


It was proved [later] that there was some conversation with Fletcher and the executrix about 
CHANGING SOME OF THE £1,000 NOTES. There may have been something said about this. I 
have, however, no recollection of it; but if it was talked about, the parties evidently thought it better to 
get this done when I was not present, for not a note was changed until I had done with the business.°? 
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On 7 April, William had carried the gold for Emma, and they took a cab back to his office. 
Joshua was there and took repayment of his £80 loan plus a £5 fee. William’s bill for £13 was settled 
with a small bonus: he was paid £15. Emma signed the final account.” (William also charged Joshua 
separately for the investigative work, something which did not come out at trial.°’) In his account of 
May 1844 he seems to have overlooked the whole purpose of the exercise, which was for Joshua to 
receive a fee for providing the information to Emma. His written account is: 


The business was settled on the 7 of April. I attended at the Bank when the stock was sold and the 
Dividends received by Miss Slack. She desired to have £600 in Gold which she accordingly received. I 
carried it for her to the cab and accompanied her to our office. Fletcher attended there to receive his 


£80 which he had lent her — a mock settlement took place between them to preserve appearances with 
me — she paying him the £80 and _ £5 for the loan of it. 


No mention of any commission for Joshua: because he was getting all the money anyway. 


Sometimes a poorly paid police officer will unwisely drive to work in his Ferrari. On the 
evening of 7 April, Lydia and Georgiana ‘had a £1,000 note in their possession, which was produced 
in Mrs. [Georgiana] Dorey’s shop as a curiosity.” This probably did not help marital relations because 
it was an impressed Mr Dorey who did it, probably without the knowledge of his wife and sister-in- 
law. He showed it to one of his employees, George Gorsuch.” 


Lydia then returned to Bristol and to her husband William, who, after waiting a few months, 
66 


deposited £1,000 worth of gold sovereigns in his bank in September. 


Joshua paid a total of £2,980 in gold into his bank on 10, 18 and 30 April. He must have liked 
°’ (He also gave Christmas £100 worth of gold.) 
Although it does not seem to have been said in S/ack, the potential purpose of promptly changing of 


round numbers because he added £20 in notes. 


notes into gold was noted by a judge in Stewart: 


Undoubtedly the circumstance of this sum being reduced into gold so rapidly was suspicious, and it 
was impossible not to suppose that this had been done in order to obliterate every trace of the 
transaction.®° 


The Bank kept meticulous records including, often, the serial number of notes received and 
paid out, and so could sometimes track how they were deployed. It made sense for Joshua to change 
the notes into gold, but those exchanges were also recorded. William seems to have been unaware of 
this apart from the £600-worth which had been immediately taken at the Bank. George Gough, a clerk 
in the Drawing-office at the Bank said: 


It is usual to pay unclaimed dividends to a large amount, but not to pay a large amount in gold. My 
attention was called particularly to it [this transaction] by that. 


William also knew that “Elizabeth Stewart’ had immediately taken £109. 10s in gold and silver 
and that she also promptly obtained gold for a £652 cheque which the stockbroker, Charles Hill, had 
handed to him. When Hill approached him about the overpayment discussed in Chapter 4, William 
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had an explanation for the rush to gold, that ‘they were silly country people, and were afraid of the 


panic of a wat with France.” 


He provided no explanation for Emma Slack taking £600 in gold sovereigns. 


Expecting, or hoping, that Christmas would correct the Bank’s endorsement of Ann Slack’s 
supposed death, William had successfully completed the transaction. But it seems that Christmas, 
corrupt though he was, had not dared risk altering Bank records. Joshua’s ‘great anxiety’ was justified. 
The Bank would shortly turn its fearsome investigatory fire-power on these cases. Joshua’s name was 
perfectly obscured, but Barber & Bircham were prominent on many documents, and William would 
be first in the crosshairs. 


1 OB2, Gorsuch. 

2 OB2, Foskett. 

3HO14-15. 

+ Memorial of December 1844: BB (1853, 9% ed.) 70-71 (51-52). The landlady is not named in the Memorial, but is in the 
Petition of May 1844, HO21. 

>HO15. 

6 The Times (1844) “The Will Forgeries’ 23 April. 

7HO16. 

8 HO16. 

° The original of this letter is at HO80-82. William quotes it in his Petition of May 1844: HO16-18. It is not mentioned 
in his Memorial of December 1844. 

'0 Select Committee (1858) 23. 

1! BB (1854) Elucidation of the Judgment, facing page 56. 

2 HO19. 

3 HO19. 

'4 Lest anyone wonder whether William mis-dated his quoting of the letter from Joseph James, his account of May 1844 
goes immediately from that letter to Joshua calling on 4 March (HO20). 

15 HO84-86 is the original. There is a note at HO87, which appears to be by Wilkins, that the handwriting was identified 
as that of Sanders by Edward Gill (who was a clerk at Stuckey & Co in Bristol, where Sanders had an account, and who 
was therefore familiar with his writing: OB2). William’s copy of the letter from Joseph James is identical in all material 
parts (at HO20). 

16 William Prue Jorden is named in the Electoral Register for 1844, living at 9 Lower Belgrave Street, Westminster. See 
also the census for 1851. 

17 OB2, Jordan (sic). 

18 The Times (1844) “The Will Forgeries’ 17 April. 

19 Some quotations of this advertisement are inaccurate. That in the text is taken from the original which can be seen 
near the top of column 2 on page 1 of The Times of 8 March 1843. 

°° Georgiana’s 41* birthday. 

21 The Times (1844) ‘Forgeries and Fraudulent Transfers of Stock’ 10 January. 

22 Memorial of December 1844: BB (1853, 9" ed.) 72 (53). 

23 Memorial of December 1844: BB (1853, 9% ed.) 71-72 (52-53). This published version differs somewhat from what 
William originally wrote, as discussed in Chapter 31. 

24 Memorial of December 1844: BB (1853, 9% ed.) 72 (53). 

25 BB Pamphlet (1849) 97 (94). 

6 Re Barber (1850) 15 Law Times 500, 503. 

27 Joshua had anticipated this by having ‘Jane Slack’ write: ‘I know of no other property belonging to her...’ This was to 
justify seeking probate based on a valuation of only the stock and no other assets. This came back to haunt William in 
particular. See, Chapter 38, section “The value of the estates’, and passim. 

28 Re Barber (1850) 503. 

9 See Chronology, Appendix 3. 
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30 OB2, Wills. 

31 BB (1853, 9 ed.) 243 (224). 

3? HO23. Underlining in original. 
33 BB (1853, 9% ed.) 83 (64). 

4 The Times (1844) “The Will Forgeries’ 23 April. 

35 BB (1853, 9% ed.) 73 (54). 

36 Tn the speech of Mr Erle QC, Morning Post (1844) “The Will Forgeries: Second Case’ 17 April. 

37 OB2. 

38 HO24. 

3° BB (1853, 9% ed.) 73 (54). 

40 The Times (1844) “The Will Forgeries’ 23 April. 

“| Bear in mind that Bircham was sorting out one of William’s cases in his absence and dealing with a complaint of delay 
by the client and/or Joshua (the latter a very valued client), and so it is not surprising that he might have made an error. 
#2 BB (1853, 9" ed.) 80 (61). BB Pamphlet (1849) 94. 

43 BB Pamphlet (1849) 94-96. 

“4 BB Pamphlet (1849) 94-96 and BB (1853, 9% ed.) 143-146 (124-127). 

45 BB (1853, 9% ed.) 73 (54). 

46 BB (1853, 9 ed.) 83 (64): ‘But if it can be said that I ought to have known of the fraud—nay, must have done so—so 
ought he; he knew as much as I did of every circumstance.’ 

47 BB Pamphlet (1849) 94. 

48 Bircham, like other lawyers, recorded events in a case by reference to the client as “You’ eg Sent you a letter of advice. 
By ‘your stock’ he means Miss Slack. 

49° BB Pamphlet (1849) 95-96. 

5° BB (1853, 9% ed.) 75 (56), Memorial of December 1844. 

5! BB (1853, 9% ed.) 69. 

>? Sanders’s instructions to his solicitor, Select Committee (1858). This does not seem to have been passed on to 
William. 

53 OB2, Christmas. 

54 OB2, Christmas. 

>> BB Pamphlet (1849) 94 and there capitalised. 

56 OB2, Dover and Wheeler. 

57 OB2, Philpot. 

58 HO25. 

°° BB (1853, 9% ed.) 83 (64). 

60 HO24-25. 

1 BB (1853, 9th ed.) 85 (66): ‘Every step in the negotiation with Captain Foskett is recorded in my diary, and regularly 
charged to Fletcher's account; whilst the proceedings taken for Emma Slack are all as regularly charged to her in the 
respective diaries of myself and partnet.’ 

62 HO24-25. The underlining is in the original and could be by someone who read the account rather than by William, 
although the latter is more likely. 

63 https://www.bbce.co.uk/news /uk-england-birmingham-30710852 

64 The Times (1844) “The Will Forgeries’ 17 April. 
65 OB2, Gorsuch. 
66 The Times (1844) “The Will Forgeries’ 17 April. 
67 The Times (1844) “The Will Forgeries’ 20 April. 
68 The Times (1844) “The Will Forgeries’ 16 April 
69 OB2, Gough. 
0 The Times (1844) “The Will Forgeries’ 13 April. 
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Chapter 10 — The Bloodied Bank of England 


Ma perché frode é de ’'uom proprio male, 
Piu spiace a Dio; e pero stan di sotto 
Li frodolenti, e pit dolor li assale. 


Dante, Inferno, Canto XI, 25-27, placing 
fraudsters in the 8" Circle of Hell 


Translation: But because fraud is an evil peculiar to man, it more displeases God, and 


therefore the fraudulent are the lower, and more pain assails them.' 


The victims are selected in the Chambers of the Bank: where they choose who shall be 


saved, and whom they deem worthy to suffer death. 


Randall McGowen’? 


Who now recalls how many the Bank of England killed? 


William faced the implacable, experienced and well-resourced Bank. They had his name, but 


not Joshua’s, yet. He did not know it, but a famous ‘thief-taker’, Daniel Forrester, was on his case.” 


There was a history of the Bank using freelance investigators. Forrester was compared with one Clarke 


from the late 18" century: ‘Plans were laid to ensure detection’ and ‘Clarke, the Forrester of his day, 


went, like a sluth-hound, [sic] on the track’.* Clarke was after the notorious forger Charles Price, also 


known as Old Patch, who led the Bank a merry dance with highly successful forgeries of banknotes. 


He: 


forged bank-notes wholesale. His plans were laid with the utmost astuteness, and he took extraordinary 
precautions to avoid discovery. He did everything for himself; made his own paper, with the proper 
water-mark, engraved his own plates, and manufactured his own ink. His method of negotiating the 
forged notes was most artful. He had three homes; at one he was Price, properly married, at a second 
he lived under another name with a woman who helped him in his schemes, at a third he did the actual 
business of passing his notes. This business was always effected in disguise; none of his agents or 
instruments saw him except in disguise, and when his work was over he put it off to return home. One 
favourite personation of his was that of an infirm old man, wearing a long black camlet cloak, with a 
broad cape fastened up close to his chin. With this he wore a big, broad-brimmed slouch hat, and often 
green spectacles or a green shade. Sometimes his mouth was covered up with red flannel, or his 


corpulent legs and gouty feet were swathed in flannel.° 
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Charles Price or ‘Old Patch’ from The Chronicles of Newgate® 
Clarke never caught him, but, in 1786, as he closed in, Old Patch hanged himself.’ 


The Bank had a long and controversial record of pursing forgers, resulting in at least 200 
deaths on the gallows between 1797 and 1821 alone.* Its unflagging determination in the pursuit can 
be seen in a few examples. John Rice, a broker, was a precursor of Joshua. He knew of £19,000 stock 
in the South Sea Company owned by the deceased Henry Pierce. A power of attorney was forged: 
purportedly granted by Henry’s executrix, Ann Pierce. By this, Rice was appointed attorney and 
authorised to sell the stock (and he no doubt defrauded the Bank as well, given its involvement). He 
escaped to France but investigators from the Bank, and the South Sea Company, gave chase. He was 
caught at Cambrai in northern France in January 1763 and brought back to London. The report of his 
prosecution at the Old Bailey in April laconically records ‘Prisonet’s Defence. When I was at Cambray 
they offered to protect me if I would change my religion.’ 


He was convicted, and executed on 4 May.” 


A different scenario played out when John Waite, who had worked for the Bank for twenty 
years and by 1741 was a cashier, disappeared along with 133 East India Company £100 bonds. The 
Bank offered a reward, eventually £500, and he was caught in Dublin in 1742. Remarkably, a legal 
question went in his favour at trial and he was acquitted, but as Kynaston reports: 


his inexorable former employers managed to get him arrested for a debt of £13,300, leaving him in 
due course to spend the rest of his days in the Fleet Prison.!° 


A reaction familiar to modern eyes — an investigation after the event — followed the fraud of 
Francis Fonton, another employee of the Bank. He had forged stock receipts, and was hanged in 
November 1790. A Special Committee was set up to investigate the Bank’s failure to police its staff. 
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It recommended various new rules of conduct for Bank workers, including, William Christmas take 
note, not without authority to ‘allow any person to have access to books or papers belonging to the 


Bank, or to furnish extracts thereof, or information of any kind relating to the business of the House’."" 


But these examples are part of an early history of occasional cases. Things changed at the end 
of the 18th century. The Bank faced a riot of forgeries, such as those executed by Old Patch, and 
responded with fierce investigations and retributive prosecutions, leading us to wonder whether 
William and Joshua, latecomers to London, knew what they were taking on. Forgery was seen as an 
extremely serious crime, because of the threat to a commercial society reliant on documents: 
promissory notes, bills of exchange, Wills, deeds, and notes issued by country banks and the Bank of 
England.” According to McGowen, its invisibility alarmed the public: 


Forgery, as judges and prosecutors never tired of pointing out, represented a new and more dangerous 
kind of theft, a crime against which the normal precautions for protecting property were unavailing. 
... It could all be done without the victim being aware of the risk. ...Forgers perverted the useful 
energy of paper to a sinister purpose. Far from perpetrating an open attack upon one’s property, the 
forger operated in a quieter and more shadowy fashion. The crimes of forgery and falsely 
impersonating were “so often blended,” wrote one legal authority [in 1819], that they were frequently 
included in the same act. 


By the time William came on to the Bank’s radar, it was much farther advanced in complex 
investigative work than any other institution of the time. Intelligence was good, investigation, 
coordination and prosecution were remarkable. Forgers of banknotes were the main target. Although 
it took until 1729 for forgery 7 general to become a capital offence (after a sensational case in which 
MPs were victims, so they would do something then, wouldn’t they...'), the Bank was well ahead of 
the game: 30 years earlier it had persuaded Parliament to make banknote forgery punishable by death, 
under section 36 of what is sometimes referred to in shorthand as the Bank of England Act 1696:” 


Forging or counterfeiting the Common Seal, or any Bank Note, ¢c.; Death. 


And whereas of late diverse Frauds & Cheats have been putt upon the Governour and Company of 
the Bank of England by the altering forging & counterfeiting of the Bank Bills and Bank Notes of the 
said Governor and Company and by the rasing and altering Endorsements thereupon to the great 
decay of Creditt For redressing the same for the future be it enacted by the Authority aforesaid That 
the forging or counterfeiting the co[m]mon Seale of the said Corporation of the Governor and 
Company or of any sealed Bank Bill made or given out in the Name of the said Governor & Company 
for the Payment of any Su[{m]m of Money or of any Bank Note of any sort whatsoever signed for the 
said Governour and Company of the Bank of England or the altering or rasing any Endorsement on 
any Bank Bill or Note of any sort shall be and is hereby declared and adjudged to be Felony without 
Benefitt of Clergy.'6 


McGowen summarises the position in the 18 century: 


Both a general uneasiness with the rapid spread of the paper economy, so often given expression by 
moralists and poets, and a sense of individual vulnerability, led to the gradual but pronounced 
transformation in the attitude towards forgery. For roughly the first third of the century the crime was 
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a misdemeanor, punished by a fine and the pillory. Yet even in this period steeper fines and a term of 
imprisonment were added to the public humiliation. Finally, in the wake of a sensational episode in 
1728, Parliament passed a sweeping statute making most forms of forgery, as well as the uttering of 
forged instruments, a capital offense. Although only a handful of cases came to trial in any given year 
in London, the crime attracted much attention. A convicted felon was mote likely to suffer death for 
forgery than for any other nonviolent property offense. Newspapers reported each occurrence of 
forgery, and forgers figured prominently in the accounts of the lives of the condemned. The crime 
attracted such attention not only because of the alarm it produced, but also because of the class of the 
offenders. Forgers invariably belonged to a more respectable class than the majority of criminals. Their 
lives offered a moral tale that echoed the concerns and temptations of those in the middle ranks of 
society. The shadow of the gallows lent a special poignancy to the plight of people who possessed both 
an education and connections, and who often occupied positions of considerable responsibility.” 


At the end of that century the problem became much more serious. The trigger was pulled in 
1793: war with revolutionary France. Uncertainty is the enemy of financial stability. The populace 
became nervous about the effects, or prospects, of the conflict and rushed to exchange paper bills for 
silver and gold coins (sovereigns). Too much money was printed, to finance the armed forces; and, if 
everyone chose, as was their right, to demand a banknote’s value in coin (known as specie), the Bank 
knew that it would not have enough to pay them. Its holding of gold decreased to less than £2m in 
late 1796, having been {7m two years earlier. Within a few months of this, money was becoming even 
tighter. Gold was disappearing fast. In late February 1797, some banks in the provinces had to stop 
payment; and specie was being withdrawn from the Bank at £100,000 per day. £130,000 of bullion 
was withdrawn on one Friday, which in modern values is over £17m. 


The French invaded. On 22 February 1797. About 1,400 revolutionary troops landed at 
Fishguard in Wales, led by an Irish-American veteran of his home country’s War of Independence, 
Colonel William Tate. They were to march on Bristol, but their real purpose was to tie up British 
forces and limit the availability of troops to reinforce those fighting the main French landing - which 
was at Bantry Bay in Ireland. 


The news reached London on 25th February, a Saturday. The Prime Minister, William Pitt the 
Younger, acted quickly. On Sunday, the Privy Council decided, and promptly notified the Bank, that 
cash payments were to be suspended and notes were to be used instead. David Kynaston concludes 
that a ‘new, paper-money era was beginning’. Extraordinarily, the controversial Suspension was to last 
for 24 years, although the war with France was over by 1814 (apart from Napoleon’s one-hundred 
days comeback that ended at Waterloo the following year).'* One immediate impact was the 
nicknaming of the Bank as the Old Lady. Richard Brinsley Sheridan, the playwright, but also an MP, 
described ‘an elderly lady in the City, of great credit and long standing, who had lately made a faux pas.’ 
She had contracted ‘too great an intimacy’ with a young man, meaning Pitt. When the Prime Minister 
sought another loan from the Bank, the caricaturist James Gillray was inspired to publish what has 
become a famous political cartoon, portraying “The Old Lady of Threadneedle Street’ being subjected 
to attempted ravishment by Pitt."” 
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James Gillray, public domain 
Yet the French invasion had been seen off within a couple of days. 


The Suspension set off two commercial booms — in the printing of banknotes, and in their 
forgery. Concern was expressed even in the first year. Within three or four years, letters were being 
received by the Bank warning that forgery was so rife that its banknotes might not be accepted by 
businesses.” By 1809, a partner in Freshfields was not exaggerating when he wrote: 


The fabrication and circulation of forged bank notes has lately become so systematic a matter of 
business that the security of the circulating medium of the country is seriously menaced and unless 
prompt and active measures are taken to detect and punish the offenders, the most serious 
consequences may be the result.?! 


These same solicitors were unleashed to put their (well, the Bank’s) money where their mouth 
was and to pursue the forgers. They succeeded in putting the criminals on the defensive, but they 
‘never came close to defeating the epidemic’.” Before the Suspension, some 120 dealers in fraudulent 
coinage toiled away in London alone and they easily diversified into forging notes. They knew the law 
and how to avoid detection, or successful prosecution - and the penalty if caught — but like many of 
the city’s poor, they were so desperate that ‘no example of punishment is able to repress’ their 
activities.’ The Bank tried to make its notes harder to copy, but a small industry grew up, particularly 
in Birmingham, employing highly-skilled forgers. They focused on lower value banknotes, of {1 and 
£2, which had not been used before. The scale of the increase in forgeries of these can be seen, and 
compared with the low, flat level of other forged denominations in Chart 1: 
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Chart 1: Comparison of Forged Notes under £5 


and Other Forged Notes 
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== Number of forged notes under £5 


= Excess of total forged notes over those for under £5 


The peaks of around 29,000 forged notes under £5, in 1817 and 1820, are extraordinary. The 
overall total of these for 1797 to 1824 was 207,904. The scale of prosecutions, not surprisingly, 


followed the same pattern although the absolute number was of course much smaller, as shown in 
Chart 2: 


Chart 2: Bank Prosecutions for Forgery 
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The (no doubt lucrative) task of investigating and prosecuting 260 cases in 1818, and an 
astounding 404 cases in 1821, was undertaken by Freshfields. There had only been handfuls of cases 
in the years before 1797 and the solicitors had to learn very quickly. Randall McGowen again: 
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In the first years after suspension they developed a strategy for grappling with the crime, one that they 
pursued with remarkable consistency to the end of the crisis. They mounted a sophisticated, far- 
reaching and time-consuming operation that might have sapped the resolve and patience of any 
governmental agency. 


Much of the struggle against forgery, especially in the early years, took place in regions distant from 
London. The Bank ultimately came to employ a force of some ten or twelve of its own inspectors, who 
were constantly travelling around the country to deal with fresh outbreaks of the crime. It also 
‘borrowed’ men from the police offices of the Metropolis.” 


Freshfields promptly developed a national network of able men to investigate, arrest and 
prosecute. Focused on the threat in Birmingham, they reported from there that the Post Office had 
agreed to identify the suspected forgers’ letters so that they could be secretly copied. The same was 
done in Manchester. The Bank wanted solid evidence; and would often decline to prosecute unless 
and until the case was unanswerable. McGowen reports that in 1820 the Bank was considering how 
to show its appreciation for those who carried out the cases for them: 


Over the previous two years, they noted in recommending a reward of £525 for the firm, the 
corporation had prosecuted 557 forgers, 269 of them in distant parts of the kingdom, and had secured 
488 convictions. 


This represents a conviction rate of over 87.5 per cent. But not everyone was happy. Faced 
with conviction leading to a likely death sentence for the defendant, juries would acquit even plainly 
guilty people. Similarly, victims were reluctant to report, prosecute or give evidence: all because they 
did not think the criminal should be executed.” 
lower. In 1818 William Cobbett, the lacerating journalist, railed against the paper-money system and 
then attacked the Bank, and Freshfields: 


That sometimes led to the conviction rate being rather 


I see, that the Bank hanged, actually hanged, thirty-two forgers last year! Murderous System! And, I 
also see, that, in some parts, the people refuse to take, or, at least, hesitate to take, Bank of England 
Notes, on account of the frequency of their being forged!... Nor would I forget their principal agent, 
their Solicitor, whose list of victims exceeds that of Marat or Robespierre. I wonder whether he has 
the ears or the noses hung up in his office as trophies!?’ 


Cobbett’s target in this article was the Suspension, which by then had lasted 21 years. In 1819 
he returned to the subject but spent more time in condemning (and exaggerating) the prosecutions.” 
His accused the Bank as being the real fraudster because it was issuing banknotes that promised to 
pay cash to the bearer on demand, when, because of the Suspension, it was refusing to do so: 


The issuing of each of these promises [by the Bank] is an act of fraud, and yet, to imitate one of the 
promises is to be punished with dea/p! 


It was easy to see, that it was the gallows, and the gallows alone, that could uphold such a system; and, 
if the support of the gallows be withdrawn, the system will not live long. The jwres in England seem to 
have resolved to shed no more blood in this way. This villainous Bank has slaughtered more people 
than would people a Szate. With the rope, the prison, the hulk and the transport ship, this Bank has 
destroyed, perhaps, fifty thousand persons, including the widows and orphans of its victims. At the 
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top of this crew of fraudulent insolvents, there sits a council to determine, which of their victims shall 
live, and which shall swing! Having usurped the Royal prerogative of coining and issuing money, it was 
but another step to usurp that of pardoning or of causing to be hanged! Thus, a set of fraudulent 
dealers, of open cheats, of flagrant delinquents, are, as to two essential points, the real sovereigns of 
England.” 


He had pressed on a sore bruise: the Bank and Freshfields acted as investigator and prosecutor 
and also had in place a system of rewards for informers. Defendants were offered incentives to plead 
guilty. The offence of ‘uttering’ a forgery was capital, but from June 1801 possession of banknotes 


' attracted a 


known to be forged,” as well as of various items that could be used in the process,’ 
mandatory sentence of 14 years’ transportation instead.” This was partly driven by juries’ refusals to 
convict. The Bank offered selected defendants a deal: if they pleaded guilty to possession, that would 
be accepted. The Bank was operating as a private prosecutor and had a very wide discretion in 
deciding which miscreant was prosecuted, who was offered a plea deal and so on. Many decisions 
were taken by its Committee for Law Suits but Deirdre Palk suspects that Freshfields also made some 


decisions themselves.** 


Such deals remain highly controversial, a 2014 article by a US judge, Jed S. Rakoff was bluntly 
titled: Why Innocent People Plead Guilty.” And in England, private prosecutions remain a serious concern, 
notably after the 21“ century debacle revealed by the successful appeals of sub-postmasters ruined and 
sometimes imprisoned after investigations and prosecutions carried out by the Post Office in deeply 
troubling circumstances;” all leading to a report of the House of Commons Justice Committee 
published on 2°" October 2020.” 


One of the disturbing aspects of plea bargaining, laid bare by Rakoff, is ‘over-prosecution’ (or 
the threat of it). This involves the inclusion of multiple charges not because the prosecution wants to 
pursue them but to increase the risk and pressure on the defendant.* Prosecutors deny this and argue, 
often with good cause, that they only charge what is provable on the evidence, but the impact on 
defendants is undeniable. Their predicament in the United States is exacerbated by mandatory 
sentences, one judge reportedly being ‘distraught’ in a case where the defendant refused a plea deal of 
fifteen years in prison under the threat of additional charges carrying a mandatory fifty-five years. The 
threat was carried out and the sentence unwillingly passed.” 


The Bank over-prosecuted in this way, including in the indictment both the capital offence 
(uttering’) and the transportation offence (‘possession’). If the hapless defendant facing a death 
sentence cooperated by indicating a guilty plea to possession, the Bank would ‘offer no evidence’ on 
the capital charge. Defendants who named other offenders were mote likely to succeed in persuading 
the Bank to relent and agree to the lesser charge. 19" century criminals seem to have frequently 
rationalised their behaviour by planning that, if caught, they would try to save themselves by turning 
King’s (later Queen’s) Evidence. William asserted that Joshua ‘calculated, that if the fraud were 
detected (and which it was almost certain to be), he should escape by becoming “evidence for the 


Crow a) 
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When the Bank was criticised, it argued that it had no choice but to include both offences if 
the evidence justified that." McGowen shows that many deals were struck because the Bank was 
concerned that ‘uttering’ might not be proved, or not accepted by the jury, concluding that the strength 
of the evidence became a major factor in prosecutorial decisions.” 


Despite the brutality of punishments in the early 19" century, the Bank and Freshfields, rather 
strangely, also mitigated the suffering of those convicted but not executed. Another, more humane, 
incentive for defendants to plead guilty? Deirdre Palk’s ground-breaking study of letters sent to the 
Bank by prisoners desperate for leniency or for relief from utter destitution begins with the case of 
Mary England, who had taken a plea deal. She and her four children waited in Newgate for a convict 
ship to Australia. They were in great misery, penniless and feeding themselves on bread and water. 
She asked for help. Palk reports: 


On receiving a letter from Mary in April 1814, pleading her destitution, the Bank's solicitors arranged 
to pay her the considerable sum of 10s. 6d. a week until she left Newgate for Deptford. On receipt of 
a further letter from her on board the ship, they sent her £10 for the family's needs for their voyage.® 


The mak average wage at the time was around 16s. 8d per week” or just over £43 p.a. assuming 
a five and a half day working week. The Bank’s weekly allowance and particularly the capital sum were 
significant. 


There were many other examples, although men, and women without dependent children, 
were much less likely to be successful in their entreaties. Payments, for women only, became routine: 


However, what is surprising, since it does not sit easily with the harsh story of prosecution, was the 
response to very many of the women prisoners, particularly those in Newgate. ‘Relief, ‘subsistence’, 
‘allowance’, 'a trifle for necessaries’ (like tea and sugar) was the incessant demand from these women, 
and this they received in abundance. In 1806, half a guinea (10s. 6d) a week until they left to go on 
board the transport ship was the amount normally paid. ... In addition to this surprising generosity, 
there was usually a payment of £5 (in a few cases rather more) to virtually all women as they embarked 
on the transport ships. 


Controversy over the Bank’s approach to prosecutions ebbed and flowed. The young James 
Freshfield wrote to his partners in 1802 suggesting that men convicted at Warwick Assizes should be 
executed in Birmingham, the heart of the forgery industry, as a very visible warning to those involved. 
This backfired when a convicted man publicly asserted his innocence. The Birmingham solicitor who 
acted as agent for Freshfields, William Spurrier, feared for his life, such was the level of local 


discontent.” 


An agent in Scotland expressed relief when the Bank agreed to offer a defendant 
withdrawal of the capital charge in exchange for a guilty plea of possession: because Scottish juries, 


made up mainly of farmers, did not consider that people should be executed for forgery. 


And, even mote seriously, in another Scottish case, the Lord Advocate was furious to discover 
that the Bank had promised a woman a lesser sentence if she confessed. He complained to Lord 
Sidmouth,”’ Home Secretary, who demanded of the Bank that it stop this ‘flagrant impropriety’. 
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The Bank’s Scottish solicitor, James Gibson of Edinburgh, had written asking others to tell 
the woman, Frances Mackay, that if she pleaded ‘Guilty to the Transportable offence’ the Lord 
Advocate would accept that, but ‘If not, his Lordship would try her on the capital charge alone’. She 
was required to respond within eight days, in writing, with two witnesses to her signature. Frances 
complied. The Lord Advocate’s fury was understandable. Not only did he not support the policy, but 
these assertions in his name had been given without his knowledge or authority. 


He let rip, asserting that if he had known of James Gibson’s letter he would have sought 
dismissal of the charge: 


as both the Obligation taken and the Threat held out in the letter from Mr. Gibson being in his 
Lordships opinion improper, oppressive and Lllegal.** 


Sidmouth had already, a year earlier in 1818, expressed his and the Prince Regent’s disapproval 
of a case in which three ‘prisoners’ had ‘been induced to plead guilty’ to the capital offence by promises 
that the sentences would be commuted to transportation for life.” (The outrage seems to have been 
largely on procedural grounds, although no less serious for that, because it had the effect of a pardon 
by the Crown, without the Crown’s knowledge.) The prisoners were John Flecknoe, Elizabeth Wingfield 
and Hannah Polley.” John travelled to Australia on the convict ship Lord Sidmouth ...°' 


Anger at the Bank’s prosecution policy was mirrored by criticism that it had failed to make 
banknotes more difficult to forge. A letter to The Times in January 1819, from “One of the Grand Jury’ 
of London, accepted that complete prevention was impossible but lamented that had more been done, 
there would have been far fewer executions. It went on to complain about the discretion in the hands 
of the Bank: 


In the mean time blood flows: young men who have been led astray by designing villains... daily forfeit 
their lives; and that public whose feelings are outraged by such executions are to be told from time to 
time that something is doing... and the Bank is become very merciful by permitting such a number of 
individuals to plead to the minor offence. Where was this mercy till there was an outcry over the whole 
country against the sacrifices which they made? Where was this mitigating, this amiable lenity? But it 
would lead me from my present object were I to enlarge upon this dangerous assumption of the Bank, 
in wresting from the hands of the Crown its most pleasing and endearing privilege — that of mercy. 
The victims are selected in the Chambers of the Bank: where they choose who shall be saved, and 
whom they deem worthy suffer death.*? 


The disturbing spike in prosecutions in 1818 and 1819 led to the loudest and bitterest attacks 
on the Bank and the system it operated. Parliament directed that the directors produce a report on the 
number of cases, executions and so on. When it was published, an article in the New Annual Register 
raged, again, about the evils of paper money. This respectable journal insinuated a similar allegation 
to that made by Cobbett, stopping just short of suggesting that bodily parts were hung on the wall at 
Freshfields, and the Register was probably more likely to be listened to: 


One is almost disposed to think that they derived satisfaction from such prosecutions, but the idea is 
too dreadful to be entertained.» 
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In 1819, George Cruikshank published his ‘Bank restriction note’, a grotesque caricature of a 
banknote, showing eleven men and women swinging from gallows, a skull, and Britannia apparently 
eating a baby. It was ‘signed’ by Jack Ketch, the barbarically incompetent executioner of the 
seventeenth century who was reported to have failed to behead the Duke of Monmouth until the last 
of eight blows of his axe. 
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The controversy over forgery prosecutions was a key focus for the wider debate about 
reforming the bloody code, which finally succeeded in the early 1830s.” Henry Brougham so wrote in 
the Edinburgh Review, in 1830, part of the title being very clear: ‘...Reasons for Abolishing the 
Punishment of Death in Cases for Forgery.’ He wrote that ‘Men’s minds are set against’ the death 
penalty in such cases: 


This was natural and inevitable, independent of any accidental circumstances; but the conduct of the 
Bank of England in its prosecutions greatly increased the unpopularity of the law; and it is undeniable, 
that in a large class of the community, and especially the mercantile portion of it, religious views and 
moral feelings mixed themselves, so as to make the repugnance altogether invincible. Men have 
suffered losses to a large amount, and repeatedly, without complaining, because they knew that their 
complaint was the death-warrant, and might be such, of a fellow-creature. Others who could give 
evidence kept their lips sealed, for fear of being called upon as witnesses... Jurors have again and again 
refused to convict upon the clearest proof.*° 


Joshua had reason to be extremely grateful to Brougham and many others for this campaign. 
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That the hanging decades during the Suspension entered the national consciousness is vividly 
confirmed by the thoughts of a man born in 1812, Charles Dickens. He recalled it decades later as he 
restlessly walked London at night. He passed Newgate: 


Not an inappropriate time either to linger by that wicked little Debtor's Door — shutting tighter than 
any other door one ever saw — which has been Death’s Door to so many. In the days of the uttering 
of forged one-pound notes by people tempted up from the country, how many hundreds of wretched 
creatures of both sexes — many quite innocent swung out of a pitiless and inconsistent world, with 
the tower of yonder Christian church of Saint Sepulchre monstrously before their eyes! Is there any 
haunting of the Bank Parlour by the remorseful souls of old directors, in the nights of these later days, 
I wonder, or is it as quiet as this degenerate Aceldama [field of blood>’] of an Old Bailey?>* 


Joshua was hazarding the attention of two expert, well-organised, fully resourced and 
determined organisations — the Bank and Freshfields — who could also deploy police officers, such as 
they were at the time, and set freelance ‘thief-takers’ on the trail. The sleuths of the time were Daniel 
Forrester and his brother, John. They had operated as ‘runners’ in the City from 1821 and 1817 
respectively. They took jobs from prosecutors to earn private rewards. They were not part of the 
police but were eventually paid a salary by the Corporation of the City of London and worked 
alongside the City New Police formed in 1848.” 


In 1844, John Forrester described himself as ‘chief officer of the City of London, stationed at 


*” when giving evidence at the Old Bailey in the case of William Burgess, a man 


the Mansion-house 
who was to become known to our William in later life. The Forrester brothers were clever, busy, and 
determined.” Burgess was a clerk in the Bank, working in the “Three per Cent. Consol office’. He 
forged the transfer of Consols belonging to a Mr Oxenford and gained a cheque for £8,000 by selling 
the Consols to a stock-jobber we have met before, Mr Clement Smith. Burgess and his accomplice, a 
horse-dealer called Joseph Elder, tried to exchange the cheque for gold at Lubbock & Co bank but 
they were told that they would need to go (back) to the Bank for that purpose and would need large 
denomination notes: they were given eight at £1,000 each. A Bank witness remembered them, and 
that one of his colleagues had to fetch a bag holding £10,000 worth of gold - to give them their £8,000 


worth. 


Burgess was last seen at the Bank at the very beginning of September 1844. He fled, along 
with Joseph Elder. John Forrester traced them to Liverpool and discovered that they had sailed to the 
USA. Undeterred, he and Richard Bord, another clerk in the Consols office, who could identify 
Burgess, crossed the Atlantic to Halifax. They raced around the Northeast, chasing leads, and 
eventually found Elder in Boston. John gained access to his lodgings and awaited his return. This was 
on 31 October 1844, testament to the speed of the inquiry. Elder was arrested but he later ‘evaded the 
law by hanging himself with his pocket-handkerchief.”” 


The Forresters were well known to those who worked in the Bank. After arresting Elder, John 
carried on his hot pursuit: 
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I took [Elder] before a justice, and proceeded with Mr. Bord and officers from Boston, in search of 
the prisoner [Burgess], to Nahant, which is a small peninsula, I think, about fourteen miles from 
Boston. There is an hotel there. I went to the hotel. The American officer who was with me showed 
himself at the hotel. I did not see the prisoner there. I stopped there all that night, Thursday, the 31st, 
and part of the next day. I was about different parts of the island on Friday, and on Friday night I 
returned to Boston. Before that, I saw this carpet-bag at the hotel at Nahant, and left it there. On 
Saturday I went to a place called Brewsters's Island, which is up the river, about eleven miles from 
Boston. I had an American officer with me. I went to a kind of wooden hut, or cottage there, and 
found the prisoner there. He knew me before, and I was acquainted with his person. The officer went 
in first. I followed, and the prisoner was by the fire. At that time he was without whiskers. When I 
knew him at the Bank I think he used to wear a little whisker, but I am not positive. I went up to him, 
and he said to me, "How are you, John?" I said, "I am very well, but am very sorry to see you in such 
a situation" He said, "So am I, but it can't be helped now, old fellow." We came away together in a 
boat, and in the boat he asked, "Where Is Elder?" I said he had made away with himself, which was 
the fact... The prisoner said, "Well, I think he is a fool for that, he might as well have seen it out." I 
searched him, but found nothing particular. I found some bags at Nahant. I brought the prisoner to 
Boston. He was locked up, and sent before a Magistrate on Monday morning. After the prisoner was 
secured I got the carpet bag from the hotel at Nahant. It is the one that has been produced. 130 
sovereigns were found at Nahant, and handed over to me by the American officer. I did not see them 
found. After taking the prisoner before the Magistrate in America, he was entrusted to me to bring to 
this country. Before I came away I obtained possession of £6,500, which I brought over and delivered 
to the Governor of the Bank of England. I got it from Mr. Blatchford, agent for Mr. Freshfield, at 
New York. I had heard the prisoner say there was money in the Bank. He said the money was in the 
Merchants' Bank at Boston, and be should be very glad to sign it over, for the Bank of England to have 
it. ... I went with Mr. Bord and a Judge Warren to the prison the prisoner was in, but what passed I 
do not know. I went to identify Mr. Bord as the gentleman representing the Bank of England, and 
after that I recetved from Mr. Blatchford the £6,500, which I brought to England with the 400 and 
120 sovereigns. 


The early historian of the Bank, John Francis, gave a more colourful account of the pursuit: 


Burgess immediately went away, as he probably knew, to use the characteristic phrase of an American 
paper that "the hounds of the law were after him." Every arrangement was made to secure his detection 
in the morning, and the events which marked his temporary escape were remarkable almost to 
romance. The officers were frequently near him; he fell into a pig pen; tumbled into the water; sunk 
into the sand on the beach; was on one side of a large rock, and heard the conversation of the officers, 
as they passed on the other; was at last successful in detaching a boat from the steam wharf, and, after 
being tossed about on the waves for six hours, throwing away the oars in despair, and yielding up all 
hope of escape, succeeded in landing on Light House Island, where he took refuge in the cottage of 
an Irishman, who, for 300 dollars, informed the police of his "whereabout." His interview with 
Forrester, when he gave himself up was characteristic of the same contempt for consequences which 
marked the beginning and end of the transaction; and when, a short time afterwards, he was brought 
to England, and tried for his unprincipled breach of trust, his self-possession could scarcely be said to 
have forsaken him.%+ 
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This was a highly effective investigation and pursuit. Not only was Burgess found and brought 
back to London — where he was sentenced to be transported for life — but the money was recovered. 
The Forresters were not to be underestimated. 


Nor did they work only on Bank cases. In 1843, Daniel spotted a John Roberts behaving 
suspiciously on Ludgate Hill. He followed: 


DANIEL FORRESTER. I am an officer. On the 17th of March I was passing down Ludgate-hill about 
two o'clock in the day, and noticed Mr. and Mrs. Sharpe on the opposite side, and some persons neat 
them, which attracted my attention. I watched, and saw them dodging Mr. and Mrs. Sharpe, who 
walked a little beyond Salisbury-court, in Fleet-street, then turned back and looked into several shops. 
The persons closed on them opposite Poppin's-court, and immediately after separated. The prisoner 
was one of them. I noticed, as he crossed the road, that he had his right hand in his coat-pocket. He 
crossed over to me, and as he turned into the court I laid hold of his collar with my left hand, put my 
right hand into his coat pocket, and partly in his hand and partly in his pocket I found this purse. I 
said, "What have you got here?" He said, "That is mine." It contained seven sovereigns, a half- 
sovereign, three half-crowns, two shillings, two sixpences, and a fourpenny-piece. I gave him to a 
policeman. Mr. and Mrs. Sharpe were sent for. Mrs. Sharpe claimed the purse.™ 


Mrs Sharpe was a kind lady. When asked where she had kept her purse, she said: ‘In the pocket 
of my dress’ and accepted that ‘It was very careless of me certainly.’ John Roberts was 34 and she felt 
sorty for him, although it seems that the Judge did not, the result of the case being noted as: 
Recommended to mercy by the Prosecutrix. Transported for Ten Years. 


Did William and Joshua know about the Forresters? Or about the fierceness of the Bank’s 
response to fraud and forgery? If not, they were about to find out. 
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Chapter 11 — Forrester and Freshfields on the Case 


It was necessary I should apprize him that a fraud and forgery had been committed, and that he 
was gravely implicated in the transaction... 


James Freshfield! 
The fuse was set. 


As Joshua had feared, Miss Nancy discovered that ‘deceased’ had been written against the 
£6,500 stock from which she received dividends.’ John Francis takes up the story: 


It has been seen that both the accounts of Miss Slack had the word "deceased" placed against them in 
the ledgers of the Bank. When, therefore, her broker received instructions to purchase a certain amount 
of stock for her, he was informed, while making the necessary enquiries, that Miss Slack was dead, and 
that no more stock could be placed to the account. The surprise of the broker was great, and he 
immediately wrote, informing his client of her reported death. The astonishment of this lady was so 
great that she instantly came to town, and presented herself at the Bank, where the matter was fully 
investigated. On searching the books, it was discovered that a will had been lodged, purporting to be 
signed by Ann Slack, of Smith Street, and that £3500, with the accruing dividends of £1100, had been 
paid.3 


A dreaded moment — Mr Freshfield is here to see you 


James Freshfield moved fast. Miss Nancy was at the Bank on 15 November 1843 - the same 
day that he descended on William’s office at New Bridge Street: ‘I went to him [Barber] immediately 
after having seen Miss Slack at the Bank.”* This would also explain the relatively late hout. 


The day had been cold, with a frosty start, a low of nearly minus-two degrees Celsius which 
tose at the highest to a chilly six degrees.? At about 5.30pm,° Freshfield descended suddenly on 
William’s office on New Bridge Street, emerging out of the dark and damp late autumn evening, bitter 
ait blowing over from the nearby Thames. William agreed to see him. What transpired in his candle- 
lit, fire-warmed office would become an open wound for the young solicitor. Freshfield’s version, 
written down as soon as he returned home was that he came from the Bank about: 


a sum of stock which had been transferred from the name of Miss Ann Slack, under a will which 
appeared to have been proved by Mr. Barber, and which was irregular. 


He said that he remembered the transaction (I am giving it now as written) that Miss Slack came to 
him with the will, which was quite regular; that the property was mentioned in the will; that she stated 
that her aunt had died about six weeks before; that he got the will proved, and got her the money; 
which was all that he knew of the business. 


I asked him who the lady was (I meant the Miss Slack, living) he said she resided in some street out of 
Holborn; that she was a most respectable person, and he had no doubt the transaction was all right. 
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I asked him if she was introduced, and by whom. He said yes, he had no doubt she was, but he did not 
recollect by whom; that he would endeavour to recall the fact, but to him it was a mere matter of 
business, and he knew nothing more of it. 


I told him that was quite inconsistent with the fact that he had himself been in communication with 
Captain Foskett some months before the alleged death of Miss Ann Slack, respecting this very 
property. He said at first that he had certainly had some communication with Captain Foskett, but not, 
he thought, respecting this property. He could not recollect. He spoke hesitatingly. 


I told him that his letters were distinctly respecting a property of Miss Ann Slack. After some hesitation, 
he said it might be so, that he would not deny it, but that it was a mere matter of business, and he did 
not feel authorized in disclosing the affairs of his clients. 


I told him that I did not wish him to tell me more than he chose; that I should not at all press him, but 
it was necessaty I should apprize him that a fraud and forgery had been committed, and that he was 
gravely implicated in the transaction, by the fact that he had been inquiring and negociating respecting 
this very property, six months before the alleged death of Miss Ann Slack, and before the right of his 
client accrued; and that I desired to knew under what circumstances he had so negociated. 


He said he supposed he could tell, and he would endeavour to recollect. That Miss Slack was a most 
respectable woman, and that he had no doubt it was all right. 


I told him that was beside the question, which was, how he came to be interfering six months before 
he saw her. 


He said that he did not know that he could tell, or ought to tell, but he would refresh his memory, and 
he wished me to look at his books, that I might see it was only a matter of business with him. He then 
produced the probate his ledger, and an account-book, which he opened. There was an entry in the 
ledger of £90 odd for the proctor's bill, and £15 odd for his attendance. He said that was all he got out 
of the transaction, that his bill, as cast, amounted to £13 odd, and Miss Slack made it £15. 


The book showed the produce of the stock, £4500 odd on one side, and was signed "Emma Slack". 
She had signed his book. I do not remember which of the books that was in. The entry was only signed 
in one, at recognising or proving the account. 


I then told him that was not the question, upon which he said he would endeavour to refresh his 
memory, and if I would call on a future occasion, he would let me know the result. 


I told him that his character was implicated, that I desired to give him an opportunity to explain if he 
pleased, but that did not intend to press him at all. That I should report the case to the Treasury, who 
would no doubt prosecute the case, and that if he chose to send me an explanation I would report that 
also, but that I could not delay. 


I had no communication from him whatever, from that moment till he was apprehended. 
William wrigeles, and les 


William was struggling. The first thing he was told was that the Will was ‘irregular’. He claimed 
not to be sure whether Emma Slack had been introduced to him by someone else although he thought 
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‘no doubt she was’. But then he plainly lied: that he could not remember who the introducer was, and 
that he would try to remember. He was playing for time. He lied again by first trying to pretend that 
he had corresponded and met with Captain Foskett on another case, not S/ack. This became: “He 
could not recollect. He spoke hesitatingly.’ 


He was panicking. He had no answer to the suspicious circumstance that he was in touch with 
Foskett about the supposed estate of a Miss Slack when the woman he eventually put forward as the 
owner did not die until several months later. He resorted to asserting that he was sure the case was 
regular and that Emma slack was ‘most respectable’. He had no proper basis for the second assertion: 
he met ‘Emma Slack’ only four times and there is no evidence of any discussion of her background. 
At their first meeting, he was given the Will and death certificate and they went to Doctor’s Commons. 
The second was only: ‘Attend her signing application’. The third simply records her coming with 
Joshua to the office ‘appointing tomorrow’ which seems to mean that they arranged an appointment 
for the next day, which is when William took her to the broker and Bank to cash in the stock. 


William had no foundation for his response that he had ‘no doubt’ the transaction was “all 
right’ — after being told by Freshfield that it was not. He was on notice: the situation was serious, and 
the Bank’s starting point was that he was personally implicated. 


Sometimes the conduct of a lawyer can be assessed by asking, what would an honest 
practitioner have done? This can be problematic — or illuminating — when it becomes obvious that an 
honest solicitor would never have got into the situation in the first place. An honest lawyer would be 
aghast to be told, by the solicitor to the Bank of England, no less, that he had helped someone 
fraudulently obtain a substantial sum by proving a forged Will. He would ask probing questions, such 
as how the forgery had been established, or who the money really belonged to. William did not. Nor 
could he do so safely: he might give away his knowledge of this transaction about which he had said 
could not remember much. The honest solicitor who heard convincing answers would consider 
whether Joshua’s name could be mentioned: simply as the introducer, and not the client in the 
transaction itself. He might say that he needed to speak to his partner (although he did not tell Bircham 
about this visit’) or to get advice from a barrister: but he would want to cooperate, particularly on 
hearing the dire warning about his own involvement. William could not help Freshfield for obvious 
reasons: he knew that Joshua was highly protective of his anonymity, that the ‘friend at the Bank’ was 
behaving improperly, that the scheme involved people being deceived, that he had written at least one 
highly inappropriate letter to the Captain, and, consequently, that he himself was extremely vulnerable. 
These factors demonstrate a situation — a pickle — that an honest solicitor would not have got into in 
the first place. 


Freshfield is confronted 


Preshfield was challenged on his account but stood by it. He made more comments under 


questioning: 
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Mr. Barber expressed an angry feeling. It hardly amounted to an angry feeling, but he said, "I hardly 
understand in what character you put these questions". He spoke in a mild tone of voice. He said that 
on the occasion of my pressing him with the fact that he had been negociating [sic] on the subject of 
this property six months before his client had come to him. It was in reference to that. I put that point 
strongly. He did not express indignation more than once. 


I do not think he said he must decline furnishing me with the name of his informant for the present. I 
will swear he did not. He did not say, "I think at the present time I ought not to mention his name". I 
sweat he said nothing of the kind... 


Mr. Barber did not show me his diary. I will swear he did not offer to do so... I did not instruct 
Forrester to watch Mr. Barber's office, nor give instructions for it. I think I never heard of it. lam not 
conscious of having heard of the fact. I certainly gave no such instructions, and am not aware that such 
instructions were given. It was about three weeks after this that Mr. Barber was apprehended. Mr. 
Barber said if I would call in three or four days he should be happy to give me information. I did not 
call. [He said that] If I would call on a future occasion he would let us know the result. I told him I 
could not call again. I told him that I meant to go to the Treasury immediately, and report the case. 


I said, if he chose to send me any explanation, I would report that also, but I could not delay it. ... I 
reported the case to the Treasury two days after this interview, and have taken no further part in the 
case. My brother, and Mr. Weir, my clerk, have been concerned in it. I had this interview with Mr. 
Barber at his own office, in Bridge-street. I went to him immediately after having seen Miss Slack at 
the Bank. 


Freshfield did not instruct Forrester and was not ‘concerned’ in the case because a lawyer 
should not conduct a legal case when he might also have to give important evidence. 


More wriggling — and les about documents 


In April 1844, William gave a different version of his encounter with James Freshfield: 


Mr. Freshfield called on me about post time on the 15% of November. I produced to him all the 
documents I had relating to this transaction. I certainly did state to him, “For the present I think I 
ought to decline giving the name of the party under whose instructions I have acted.” I declare solemnly 
that I did not say, as I have been represented to have done, that I would not give up the name, though 
I did decline to do so at the time. I said that the person who introduced the business to me was a highly 
respectable client. Mr. Freshfield pressed me very much to say who that client was. I said I thought for 
the present I ought not to give his name; but that if Mr. Freshfield would call in a few days, I would 
probably give him an answer. I also informed Mr. Freshfield that I had reason to believe there might 
have been some mistake in the Bank books; for Fletcher had informed me that there were the names 
of two Misses Slack in those books, and that both were marked “dead”? — Miss Slack, of Abbot’s 
Langley, as well as Anne Slack, for whose pretended niece, Emma Slack, I was acting. 


The first problem with this is William’s simple — and recurring — lie that he produced “all the 
documents I had relating to this transaction.’ Not only does Freshfield say differently, but William 
could hardly have given him everything because that would have included letters to and from Joshua 
—and given his name away. In April 1844 William also claimed that he mentioned (although Freshfield 
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denied that he said it) ‘the party under whose instructions I have acted,’ meaning (the un-named) 
Joshua. 


Preshfield denied that William offered to show him his diary. Again, that would have disclosed 
multiple entries showing Joshua’s name. William later published extracts from his and Bircham’s 
diaries which showed his 23 meetings with Joshua about S/ack. Bircham attended on him four times.” 
Very strangely, because it is wholly inconsistent with his argument that he was protecting client 
confidentiality, William asserted in January 1849: ‘If Mr. Freshfield had examined my diary as offered 
him, he would have seen Fletcher's name frequently recurring in connection with the business.” Quite. 
In December 1844, William described Joshua as saying he had heard no follow-up to the visit of 
Preshfield and asking if William had: 


When Fletcher by his inquiry reminded me of Mr. Freshfield's visit, I congratulated myself on my 
firmness in preserving a client's confidence inviolate.'° 


According to his own account, this firmness included showing Freshfield all the books and 
papers and offering to show him his diary containing frequent references to Joshua. He did neither. 
Instead, he lied. 


It is also very unlikely that William said Emma had been introduced by a very respectable client 
— his real answer was that he could not remember who had introduced her. Calling Joshua a ‘client’ in 
April 1844 may have been a simple, true statement in general terms, or, more subtly, could be an 
attempt (vaguely) to justify the refusal to disclose his name because of client confidentiality. But in the 
endgame of S/ack, no such duty was owed to Joshua: he was not the client; Emma was. Perhaps 
William would answer this by saying that the fact of her introduction by Joshua was a matter 
confidential to her. 


The error at the Bank 


In April 1844, William claimed that he told Freshfield he ‘had reason to believe’ that there 
might have been a mistake in the Bank’s books. A first reading gives the impression that he also 
explained to Freshfield what the ‘mistake’ was — but he could not have done that because it would 
open up a route to Christmas. If he said anything, it was at most a brief general comment confined to 
suggesting ‘some mistake’. On a careful reading, he did not explain the mistake to Freshfield: 


I also informed Mr. Freshfield that I had reason to believe there might have been some mistake in the 
Bank books; for Fletcher had informed me that there were the names of two Misses Slack in those 
books, and both were marked “dead’’- Miss Slack, of Abbot’s Langley, as well as Anne Slack, for whose 
pretended niece, Emma Slack, I was acting. 


Did Freshfield say the Will was forged? 


In April 1844, William did not deny that Freshfield told him on 15 November 1843 that the 
Will was forged. In May and December of that year, he omitted any mention of this, probably for the 
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reason discussed above: once told about the forgery, an honest solicitor would not have acted as 
William did. So, is it possible that Freshfield did not actually tell him the Will was forged? 


No. 


William indirectly admitted this in the Introduction to his 1849 Pamphlet, claiming that he 
told Freshfield, ‘that I did not believe that a forgery had been committed’.'' He also admitted it in an 
unpublished letter to Charles Freshfield dated 21 September 1844, in terms that were rather more frank 
than in his publications.'* He did not mention or quote this letter in his Book and it is only available 
by reading the Home Office file. William was more straightforward with Charles because, unlike those 
who read only his own account, Freshfield knew the facts in detail, including those William later subtly 
omitted. In this letter, William argued that he must be innocent because he had done nothing after the 
visit of 15 November to protect himself, such as collect money for his defence or ‘provide myself 
with the relevant documents which were at his ‘command’. In developing this argument he confirmed 
what he later avoided (until 1849): 


Twenty-four days had elapsed from the day Mr. J. Freshfield called and told me that a forgery had been 
committed and that he should report the matter to the Treasury." 


The documents again, and the Bank’s error, again 


By December 1844, William’s account had moved on: 


After the settlement on the 7th of April, the business had entirely passed from my mind, until the 15th 
of November following, when Mr. James Freshfield called and inquired about it. I immediately showed 
him all the papers, and gave him every information I possessed, except the name of the client who had 
introduced the executrix. I told him that I was under a strong impression that his inquiry arose from 
some error in the Bank books, and therefore declined to furnish the name of a client who might be 
exposed to annoyance erroneously: at the same time I said, if he would communicate with me again in 
a day or two, I might feel at liberty to give the information he pressed for. He then left, and I wrote 
Fletcher a letter, ...!4 


When writing this, William remembered Freshfield’s evidence about his inability to remember 
the transaction: he added that it had ‘entirely passed from my mind’. The April 1844 version (‘I 
produced to him all the documents I had relating to this transaction.’) is expanded and becomes ‘T 
immediately showed him all the papers, and gave him every information I possessed, except the 
name of the client who had introduced the executrix.’ 


His earlier reference to having ‘reason to believe there might have been some mistake’ in the 
Bank’s records became ‘I told him that I was under a strong impression that his inquiry arose from 
some error in the Bank books’ and that he did not want a client to be ‘exposed to annoyance 
erroneously’. The rather vague ‘if Mr. Freshfield would call in a few days, I would probably give him 
an answer’ changed to ‘if he would communicate with me again in a day or two, I might feel at liberty 
to give the information he pressed for’ — thus reducing the suggested waiting time. He had not said ‘a 
day or two’ to Freshfield, because that is inconsistent with a letter he quickly wrote to Joshua inviting 
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him to come to the office three days later, on Saturday. He was also involved in a trial the next day 
and so a call by Freshfield would have found him in Court. 


In December 1844, he also avoided acknowledging or disclosing what he himself had 
described as his ‘extraordinary’ failure to tell Bircham about the visit. His story gained a further gloss 
when he wrote an Introduction to his Pamphlet in January 1849: 


Mr. Freshfield's visit, I firmly believed, arose from that supposed blunder; nevertheless, I received him, 
though busy preparing for post, the instant he was announced, and with all the courtesy due to the 
solicitor of the Bank of England. I showed him all the papers, and gave him all the information I 
possessed, except the name of the person who originally introduced the business; and I expressly 
assigned as a reason for that reservation, that I did not believe that a forgery had been committed, and 
that the person whose name and address he demanded was a respectable client.'> 


For the first time, William claimed that when Freshfield was announced he ‘firmly believed’ 
that the visit arose from Ann Slack’s stock being erroneously marked ‘dead’ but ‘nevertheless’ he 
agreed to see him. Even before he spoke to Freshfield, he knew that he was calling about S/ack, and 
that the error had actuated the visit? How does this fit with his comment in December 1844 that ‘After 
the settlement on the 7th of April, the business had entirely passed from my mind, until the 15th of 
November following, when Mr. James Freshfield called and inquired about it’? That is, at least, a little 
mote consistent with Freshfield’s account: that William said he could not recollect the introducer of 
the business and needed to refresh his mind to answer how he came to be dealing with a deceased 
person’s stock some months before she actually died. 


He made another new assertion: ‘I expressly assigned as a reason for that reservation, that I 
did not believe that a forgery had been committed’.'° But he had no knowledge of how the Will had 
been written, signed or witnessed. He had precisely no information about whether it might be a forgery 
or not. If he said to Freshfield that he did not believe there had been a forgery, that was an 
extraordinary position to take. How could he know? An honest solicitor would have asked Freshfield 
to explain the evidence showing that the Will was not genuine. William’s justification for not believing 
that the Will was forged was: ‘the person whose name and address he demanded was a respectable 
client’ (which is of course his main argument — that he trusted Joshua). Freshfield was clear that 
William said nothing about the introducer being a respectable client and indeed said nothing about 
the introducer at all other than accepting that one might well exist. 


It is worth looking back at what William wrote in May 1844: 


When Mr. Freshfield called upon me in November I readily produced to him all my books and papers 
and gave him every information I possessed connected with the Business except the name of the party 
who introduced the Business to me telling him that I thought I ought not to communicate that 
information for the present but if he would [HO26] call again in a few days I might feel justified in 
doing it. Mr. Freshfield appears to have understood me to say that ‘I could not recollect’ but he on this 
point is certainly mistaken. I told him I thought there must be some mistake. I believed most firmly 
that the enquiry of Mr. Freshfield was founded in the error which Fletcher had previously said had 
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been committed in the Books by making the two Anne Slacks dead and I considered I ought not to 


expose him to any annoyance without first calling upon him for an explanation.!” 


There is no claim here that William told Freshfield about the alleged error in the Bank’s books: 
only that he thought there must be ‘some mistake.’ Nor does he mention his supposed denial that 
there had been a forgery. And he refers only to the ‘party’ who introduced the ‘Business’ without 
saying that he was ‘most respectable client’ or indeed a client at all. 


William’s indignance 


In 1849, William painted a vivid picture of a confrontational moment with Freshfield, when 
the latter reacted to his (alleged) denial that there had been a forgery, and William stood tall and 
principled: 


Upon this, he assumed a tone and manner at once supercilious and dictatorial, which, instead of 
intimidating me, only excited my indignation, and I then said, “I decline, Sir, most positively, to give 
you the name of my client at present; but if you think proper to repeat your application in a day or two, 
I may then feel at liberty to comply with it.” 


The meeting was undoubtedly tense: Freshfield later accepted that William had become 
indignant. William was here making another new claim: that, in effect, the final straw that led him to 
conclude the meeting was Freshfield’s dictatorial manner. This seems to be an opportunistic line based 
on Freshfield’s comment that: 


Mr. Barber expressed an angry feeling. It hardly amounted to an angry feeling, but he said, "I hardly 
understand in what character you put these questions." He spoke in a mild tone of voice.... He did not 
express indignation more than once.!° 


A Court later accepted the evidence of James Freshfield.”” William’s ever-changing account of 
their meeting makes that position inevitable. When Freshfield stalked out that disastrous Wednesday 
to make his way home in the dark November night, he no doubt was shaking his head at William’s 
crude stonewalling. Back in the office, suddenly remembering who had introduced Emma, William 
wrote to Joshua, asking him to call on Saturday. He came early, on Friday, and reassured William that 
the mistake would be sorted out. Consequently, William did nothing. 


If he was guilty, there was little that he could (safely) do, short of absconding — only to be 
brought back by the dogged Forresters. If he was not guilty, why did he not try to find out whether 
he had been duped or not? Why not take advice? Why not go to the Bank and tell them about Joshua? 
He froze, hoping it would all go away. 


It didn’t. And he was now under surveillance by Daniel Forrester. 


The investigation gets into gear 


While William dithered, Charles Preshfield investigated, and Daniel Forrester watched. 
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Lydia and William Sanders went on the run: either when told by Joshua about the visitation of 
15 November 1843 or when William was arrested. They left their Bristol fishmonger shop in the hands 
of their 20-year-old son and 16-year-old daughter.” 


Freshfields followed up every fact and line of inquiry. Despite what William had written to 
Captain Foskett, there was no entry at Somerset House for an Anne Slack who had died at Bath. There 
was no South Terrace in Pimlico, nor was there a James Street, Commercial Road East. Statements 
were taken from Captain; Miss Nancy; John Slack (her brother); Robert Baxter (the Captain’s solicitor); 
Ardern Hulme’s executor; William Christmas; clerks in the Stamp Office and the Prerogative Office; 
John Wills the proctor (and a clerk there); the Superintendent Registrar of Births, Deaths and 
Marriages; Mr Jorden the Registrar who had met Joshua in the guise of ‘Robert Hart’; George Offley; 
William Philpot the stockbroker (and his assistant); Clement Smith the stock-jobber; two members of 
the Stock Exchange; George Gorsuch the shopman; James Gudge the Clerk of the Journals in the 
House of Commons; three witnesses as to the addresses given for Emma Slack etc; Lydia and 
William’s servant from Bristol; the Chief Accountant of the Bank and about fourteen clerks there; 
clerks from Prescott’s Bank, London & Westminster Bank and Stuckey & Co Bank of Bristol; and a 
clerk at Freshfields. The Bank offered £100 reward for anyone who could identify ‘Emma Slack,’ and 
later offered £100 each for ‘the discovery of William and Lydia Sanders. 


Some of this work was done between James Freshfield’s visit and before William’s arrest. The 
Bank did not yet have Joshua’s name. But they did have ‘Emma Slack’ and her address at 7 Francis 
Street — from the documents filed with the Bank. In November 1843, Daniel Forrester made inquiries 
there, and found that it was the home of a tailor, Mr Neville, plus his wife Martha and their daughter 
(also Martha). Mrs Neville managed Emma Slack’s lodgings. When young Martha was attending to 
her room, she observed that Emma wote false, light-coloured ringlets — she saw dark hair on Emma’s 
comb. Both Marthas had seen Georgiana: she had arranged the letting and she visited Emma almost 
every night; although they did not then know her name. It is not clear when, or how, the Forresters 
got the names of Georgiana, Lydia and William Sanders, but it was probably early in the New Year. 


In early January 1844, young Martha went out with Forrester to walk the streets in the hope 
of identifying Georgiana, without success. Then she and her mother went out with Mr Weir, the 
managing clerk at Freshfields who had conduct of the case. They spotted Georgiana on Oxford Street. 
On a cold Wednesday, 10 January, Forrester took them to the linen-draper’s shop run by Georgiana 
and her husband Josiah Dorey (where they also lived), at 45 Oxford Street. Young Martha went in. 
She asked for some black silk. She recognised Georgiana, came out, and told Forrester and Weir. They 
all went into the shop and the elder Martha also recognised her as the woman who had arranged the 
lodgings for Emma Slack. When it was put to Georgiana that a woman had identified her, she 
responded aggressively, but the elder Martha was not intimidated. She described the exchange: 


She [Georgiana] said, “The lady who says I took the lodging will say it ‘at her peril.” 


I said, “I am the person that said so.” 
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The unfortunate Mr Dorey came into the shop sometime later and had no idea what was 
happening. Forrester explained: 


Afterwards Mr. Dorey came into the shop, but the matter was not explained to him for some time. He 
evidently understood nothing about it, and he said to me, “What can I do for your” I made no answer, 
but the prisoner said, “The lady has been looking at some silk, but she don’t want it.” I remained silent 
and so did the prisoner, for some minutes, and Mr. Dorey kept looking at one and then at the other. 
The prisoner then said, “The lady says I had taken some lodgings.” I said to the prisoner, “I thought 
you would have explained it to Mr. Dorey,” and she replied, “No, I would rather you would explain to 
him;” and I then told him...?2 


The property was searched: 


and some of her writing was obtained, and in her trunk the seal was found which bore the same device 
as that attached to the will of Eliza Burchard. This was a very important step for the prosecutors, for 
the seal showed that she was cognizant of the will of Eliza Burchard, and her handwriting resembled 
that in which the will of Mary Hunt was written. 


Daniel was thorough. Not content with tracing Georgiana, he was after ‘Emma Slack’. There 
were a number of suspects. He worked with the Nevilles: they tackled suspects ‘under the most 
extraordinary pretences’ and talked to them, trying to ascertain their involvement or not in the frauds. 
One speculation was that Emma had been a man in disguise. Eventually, realising that Georgiana had 
been observed to kiss Emma, it was inferred that they were related. Close questioning of the Nevilles 
disclosed Emma’s ‘description. ..with the greatest precision and accuracy, including her manners, her 
habits, her mode of singing, of which she was represented to be very fond, and the songs she sung.’ 
It was Lydia Sanders. And Lydia had been absent from Bristol at the time of Emma’s occupation of 
7 Francis Street.” 


Now John Forrester went on the trail of Lydia and William. They did not know the level of 
determination and resources that was being applied: 


before the officers could be put upon the track, all persons in any way connected with Mr. and Mrs. 
Sanders, either in London or the country, were so closely watched that they could not leave their 
homes, or attempt any communication, personally or by letter, without the knowledge of the solicitors 
for the prosecution, and that steam, railway, and animal speed was commanded to be at the control of 
those employed in the great plan of detection. 


The Forresters were reporting ‘day by day’ to Freshfields and being given ‘fresh instructions.’ 


Lydia and William had fled the country. They left Bristol by land, headed for a Channel port 
and sailed across. They spent time in Guernsey and France, but John Forrester pursued them. They 
citcled back and managed to sneak into Britain. They were traced to Edinburgh. Using assumed names, 
they had taken a lodging there from about the middle of January 1844 in an ‘unfrequented part’ of the 
great city. The intelligence network of the Forresters must have been formidable, but they did not yet 
know where exactly in the city the fugitives were hiding. 


202 


One Man’s Justice 


The terrified couple were to be unlucky, and unwise. There was a disturbance in the house 
where they were lodged. Fearing that the police would be called, they moved quickly on. But Sanders 
made a fatal mistake. Forrester was experienced and clever. He went to the Post Office and made a 
breakthrough: before running from their lodgings, Sanders had spoken to the local postman and asked 
him to leave any letters for him at a nearby grocery. The shopkeepers knew Sanders by sight because 
he had regularly bought provisions there. Forrester arranged for two Edinburgh police officers to 
secrete themselves in the rear of the shop ‘from morning till night for the purpose of pouncing upon 
Saunders when he should call for his letters.’ They had a long wait of several days, but were no doubt 
grateful to be inside, away from the fierce chill of a Scottish winter. 


At about 9pm on Wednesday 13 March, the officers and John Forrester were dozing in front 
of the fire when ‘the husband of the notorious Lydia Saunders, a/as Emma Slack, made his appearance 
at the shop’. He bought ‘a small quantity of tea.’ Forrester had to make an instant decision: let Sanders 
leave the shop so that he could be followed to his new hiding place? Or arrest him? Concerned that a 
covert pursuit might fail, the officers rushed through and grabbed him. As Forrester feared, his 
decision led to a problem: Sanders refused to say where he was living and so where Lydia was hidden. 
Not only that, he refused to confirm his name or answer any questions. 


A legal problem blew up. Forrester held warrants for the arrest of Sanders and Lydia, but Scots 
law did not allow for committal to prison in these circumstances. Forrester continued his inquiries 
while two sturdy officers watched over Sanders in the hotel where they and Forrester were staying. 
Thursday and Friday passed without a trace of Lydia. Sanders was becoming difficult and demanded 
that the warrant be executed by him being taken to London - presumably coupled with an alternative, 


that if Forrester did not get on with it, he must be released. 


The Edinburgh police department was briefed and agreed to be vigilant in looking for Lydia. 
Forrester and others took Sanders by mail coach to London. There was as yet no direct railway line 
between there and Edinburgh.” The journey took at least two days” and they ‘arrived in town... at 6 
o’clock on Monday morning in the mail.’ 


After delivering Sanders into custody, the indefatigable John Forrester immediately set off 
again for Scotland. Back in Edinburgh, there had been a success. Lydia was caught on Tuesday the 19 
March. It is not clear how this happened, but she may have gone to the grocery shop, because she was 
understood to have little money and relied on remittances by letter from friends. Forrester arrived on 
Wednesday and was expected to bring her to London, with a female officer for propriety’s sake.” 


By 22 March 1844, Georgiana, Lydia and her husband were all in custody. But what of William 
and Joshua? 


1 OB2. The full sentence is: ‘I told him that I did not wish him to tell me more than he chose; that I should not at all 
press him, but it was necessary I should apprize him that a fraud and forgery had been committed, and that he was 
gravely implicated in the transaction, by the fact that he had been inquiring and negociating [sic] respecting this very 
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property, six months before the alleged death of Miss Ann Slack, and before the right of his client! accrued; and that I 
desired to know under what circumstances he had so negociated.’ 

2 The Times (1843) ‘Extraordinary Case on the Prosecution of the Government’ 11 December. 

3 John Francis (1847) History of the Bank of England: Its Times and Traditions. London: Willoughby. 

4 OB2, Freshfield. 

> Caroline Molesworth (1825-1867) Cobham Weather Diaries. Met Office Digital Library and Archive. Cobham Weather 
Diaries 1825 - 1867 | Met Office UA 

6 HOS2. 

7 HOS3. 

8 BB Pamphlet (1849) 93-94. 

° Introduction of January 1849: BB (1853, 9% ed.) 31 (12). 

10'The word ‘inviolate’ was added when the Memorial was published: see Appendix 32. 

" BB (1849) Pamphlet 16. 

12 For example, he accepted that it was ‘extraordinary’ that he did not tell Bircham about the visit and half-acknowledged 
that the assertions of the other defendants of his innocence were problematic: ‘Although I understand it has been 
supposed that the declarations of Sanders and his wife of my innocence are not conclusive, as they might have been in 
ignorance of my guilty knowledge...’ (HO52). He then argued that the same could not be said of Joshua’s similar 
declaration. A later report by a supporter of William also acknowledged: “The Society are not indeed blind to the general 
worthlessness of exculpatory statements made by accused persons in favour of each other...” (HO109, Report of Sydney 
Law Society, 16 August 1847). 

13 HO53. 

‘4 Memorial of December 1844: BB (1853, 9® ed.) 75-76 (56-57). 

15 BB Pamphlet (1849) 13. 

'6 Introduction of January 1849: BB (1853, 9% ed.) 31 (12). 

17 HO25-26. 

18 Introduction of January 1849: BB (1853, 9" ed.) 31 (12). 

'° OB2, Freshfield. 

20 Re Barber (1850) 503. 

21 The Times (1844) “The Will Forgeries,’ 19 April, evidence of Daniel Forrester. 

2 The Globe (1844) “The Alleged Will Forgeries,’ 13 January. 

3 Hampshire Advertiser (1844) “The Will Forgeries,’ 4 June. 

4 The Times (1844) “The Will Forgeries,’ 22 March. 

°5 The Times (1844) “The Will Forgeries,’ 25 March. 

6 Leigh Shaw-Taylor and Xuesheng You (2018) “The development of the railway network in Britain 1825-1911’, in The 
Online Historical Atlas of Transport, Urbanization and Economic Development in England and Wales c.1680-1911. 
Eds. L. Shaw-Taylor, D. Bogart and A.E.M. Satchell, Map 5, at 19. ‘The Cambrid ge Group for the History of Population 
and Social Structure » The Online Historical Atlas of Transport 

27 Although the source is somewhat earlier, it seems likely that the journey time by mail-coach had not improved hugely 
by 1844: ‘In 1786, mail coaches were also using the Great North Road to Edinburgh. The journey between Edinburgh 
and London, nearly 400 miles, now took but 60 hours as compared with 85 hours at mid-century.’ PO Archives Info 
Sheet 8 - Mail Coach Service (1989).pdf (gbps.org.uk) at page 2. 

°8 The Times (1844) “The Will Forgeries’ 22 March. 
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Chapter 12 — Escorted Journeys in the City of London 


Refuse, if you please, to disclose your friend's name, but, for God's sake, don't build up a 
particle of fiction. 


William to Joshua, 9 December 1843' 


y 
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Blackfriars Bridge, Johann Wizani (1770-1835), Yale Center for British Art? 


He was on the bridge when the men stopped him. 
He would never go home to Nelson Square, never work in his office again. 


December 1843 was mild at first, the temperature getting up as high as 13 degrees Celsius on 
the 7" and 8", but then sinking down to four and nine degrees respectively. And that dreadful Saturday 
of 9 December was foggy and freezing, starting at just below zero and creeping up no higher than 
seven.’ William left his home in Nelson Square, well wrapped up, to hurry over Blackfriars Bridge with 
its distant view of St Paul’s Cathedral, covering his nose in a vain attempt to escape the sewage-stink 
from the sluggish Thames below, one in the crowd of professional men and clerks flowing coldly to 
their offices in the City. Within a few minutes, he would be undone. 
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Mansion House — ‘there dwell, for thief-catching purposes, the terrible Forresters” 


They took him through the City, probably uphill through the alleyways to the back of St Paul’s 
Cathedral, along Watling Street, through more alleyways to Church Street and then to George Street” 
at the back of the imposing Mansion House, away from its grand frontage of Corinthian columns. 
The House was only a few yards from the Bank of England. It was stained with smoke and soot. He 
was to be produced in the Lord Mayor’s Court, held in the ‘justice-room’, the City’s equivalent of a 
magistrates’ court. In his confident and professional past, William had no doubt used the main 
entrance to the imposing Palladian pile, enjoying the grandeur and how it differed from every other 
court in London. The experience was memorialised by George Augustus Sala in 1859 who climbed 
‘this broad, roomy flight of granite steps on the Lombard Street side of the Mansion House frontage,’ 
passed through the swing doors under the portico’ and was taken aback by the contrast with police- 
courts outside the City: 


The first thing that strikes the stranger, accustomed as he may be to frequenting other police-coutts, is 
the unwonted courtesy of the officials, and their gorgeous costumes. About Bow Street, Lambeth, 
Westminster, there hangs an indefinable but pervading miasma of meanness and squalor. A settled 
mildew seems to infest the walls and ceiling, a chronic dust to mantle the furniture and flooring. No 
one connected with the court, officially or otherwise, with the single exception of the Magistrate ... 
seems to have had his clothes brushed for a week or his boots blacked for a month. A dreadful jail- 
bird odour ascends from the ill-favoured auditory. The policemen are shabby in attire and morose in 
manner. The buckles of their belts are dull, and their buttons tarnished. They hustle you hither and 
thither, and order you in or out in a manner most distressing to your nerves; and the gloomy usher 


thrusts a ragged Testament into your hands, and sweats you as though he were swearing at you.° 


William, when a practising, reputable lawyer, would, like Sala, have known this difference, and, 
it might have been a pleasure to go there. Not now. Sala continued: 


But at the Mansion House there is a bluff, easy-going, turtle-and-venison-fed politeness generally 
manifest. You enter and you emerge from the court without being elbowed or shoved. The city 
policemen are more substantial-looking, well to do, and better natured men than their metropolitan 
conftreres... As to their attire, it is positively — if I may be allowed the use of a barbarism — 
"splendiferous." Stout broadcloth, bright gilt buttons, with elaborate chasings of civic heraldry, scarlet 
collars, with deep gold lace; none of your paltry blue blanketing, horn buttons, and worsted gloves. 


On 9 December, William faced the other Mansion House. He might have been taken through 
a door to the basement and found himself in: 


that eternally-gaslit office [which] is the place of business of the Eumenides of finance, whose grim 
duty it is to pursue forgers and bank-robbers through the world. There dwell, for thief-catching 
purposes, the terrible Forresters. 


Or, even worse, he may have gone in 


by that other lateral door in George Street — that low-browed, forbidding-looking portal. That is the 
prisoners' entrance. There the grim cellular van brings and waits for the victims of Themis.’ There it 
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sets down and takes up, if not the chief actors, at least those who are most deeply interested in the 
moving drama which is every day enacted in the police tribunal of the Mansion House.® 


The Forrester brothers as the “Eumenides of finance’? Gods of vengeance who ‘lived in the 
underworld and ascended to earth to pursue the wicked.” Prisoners were indeed held below in cells 
later used as storage cellars. When William arrived, he was searched and relieved of his pocket-book 
and the keys to his office desks and drawers. Daniel Forrester walked back to Barber & Bircham and 
carried out a search or, as William had it, ‘thoroughly ransacked’ the premises. (He was vindicated: 
Forrester later said that he ‘ransacked every place in the office that was accessible. I ransacked his 
cash-box.”’) William wanted a barrister to defend him. Forrester had agreed to take notes to his 
partner and a clerk, Mr Price, but he held them back until the search had been completed. Bircham 
was then accompanied to Mansion House by Forrester. William finally saw him at 1.30 pm." There 


was no time to arrange for counsel or another solicitor to come and represent him. 


William later laid great stress on his claim that Bircham, ‘knowing all about the business, 
naturally expressed his astonishment at the position in which I was placed, observing, “if you are 
guilty, Iam guilty, but of course you will soon be discharged, Fletcher will at once explain it.” Bircham 
did not know all about the business, as we shall see. William was probably referring to S/ack, and he 
generally avoided saying very much about the other eight cases, particularly Stewart. 


A great blunder was about to be made. In one sense it suggests that William might be innocent: 
alternatively, it was a desperate gamble that lies would gain his release. He decided — or, as he said, 
both he and Bircham decided — urgently to find Joshua and bring him to Court. He could explain the 
respectable nature of the business and William’s honest involvement in it. But the delay in Bircham’s 
arrival meant that William was called into Court almost immediately after he had rushed off to find 
that (formerly) ‘very good client’. William was taken into Court, alone and unrepresented, fearful of 


what he was about to hear. 


The ‘justice room’ that George Augustus Sala saw had been changed since William’s time 
there, but he knew the old one: 


The old police-court — sacred to the manes of Mr. Hobler!* — was simply a Cave of Trophonius and 
Den of Despair. There was no light in it — “only darkness visible;’ and when you peered at the misty 
prisoner in the dock, you were always reminded of Captain Macheath in his cell, when the inhuman 
Mr. Lockit wouldn’t allow him any more candles, and threatened to clap on extra fetters in default of 
an immediate supply on the captain’s part of “garnish” or jail fees." 


Sala’s invocation of Trophonius is scarily apposite. He was an oracle, swallowed into the earth 
and remaining there in his Cave. Those who wanted to consult him experienced what William was 
dreading: ‘the enquirer descended into a chasm, at the bottom of which was a small opening. Into this 
he inserted his legs and was immediately snatched away to another place, “as if a deep fast river was 


catching a man in a current and sucking him down”.* 
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At least the rash man who consulted the oracle was returned: ‘feet-first the same way... pale 
and terrified’. Would William escape the raging current driven by the combined power of the Bank of 
England and his prosecutor, HM Treasury? 
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THE WILL FORGRAING CASK.—EXAMENATION AT THE MANSION-OUSE, 


Justice Room at Mansion House, 1844, Ulustrated London News, 3 February. 
In the justice-room 


When William found his bearings in court, he saw the crowd: Sir William Magnay (the Lord 
Mayor) presiding; prosecution counsel Mr Clarkson; the solicitor Charles Freshfield (with his clerks); 
and ‘a body of witnesses... all arrayed for the prepared attack.’ Noting that William had no lawyer to 
represent him, Clarkson suggested the case be adjourned. William insisted that it go ahead, and later 
wrote: ‘but as I must remain in custody (bail being refused) meanwhile, which would very seriously 
have prejudiced my clients, and conceiving that no case could possibly be made out to justify my 
detention for a single hour, I preferred that the case should be gone into, unaided though I was.’ 


The words in parentheses are odd: William did not know that bail would be refused until afer 
the case had been ‘gone into’. He may have been thinking of how the hearing broke into two parts: 
his case was indeed gone into, and he cross-examined Miss Nancy. When he was about to be remanded 
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in custody it seems the Court was helpful and let him continue. He then called Joshua. The report in 
The Times sets out what happened at the hearing and its conclusion, when bail was indeed refused. 
William shen responded: 


Mr. Barber.- It may be of very serious consequence to me, my Lord, if you do not take bail for my 
appearance. There is no possibility of my leaving London. Everything I have depends on my business, 
which is very extensive. 


The Lord Mayor.- I am aware of the inconveniences which may attach to a professional man, arising 
from so serious a charge, but, situate as I am, I have no alternative; and unless you produce something 
to shake the testimony I have heard to-day, I shall not take bail at all in this matter.!5 


But this was at the end. When William refused the offer of an adjournment, prosecuting 
counsel had risen. Clarkson was not a popular man with some of his colleagues. Yet another William, 
Ballantine, wrote a memoir of his time at the Bar and, after some faint praise, was scathing: 


WILLIAM CLARKSON enjoyed a large business at the Central Court. He was not without ability of 
a certain kind, which was greatly assisted by his connection by marriage with a respectable firm of 
solicitors. Loud-voiced and swaggering, with one undeviating form of cross-examination, whatever 
might be the position or character of the witness, and that the very reverse of gentle or refined, he did 
much to maintain the opprobrium attaching to those who practiced at the court. He was by no means 
considerate to his juniors, but succumbed at once to those capable of resistance. My recollection does 
not furnish me with any circumstances in his career, professionally or privately, that I can record to his 


advantage. !6 


William had at least chosen the barrister he wanted to represent him: The Times reported that he 
‘in consequence of the unavoidable absence of Mr. Bodkin, conducted his own case’. Immediately 
after lambasting Clarkson in his memoirs, Ballantine turned to William Henry Bodkin and described 
him as able, acute and clear-headed, pleasant, popular and kind, if slightly hampered by a lack of 
education.'’ He also remarked that Clarkson and Bodkin, with one other barrister, took the ‘cream of 
the business’ in the criminal courts.'* William had made a good, informed choice. But Bodkin’s 
unavailability on that crucial day eventually resulted in him being recruited as one of the prosecuting 


counsel. 


This was not William’s trial, but a hearing to decide whether there was enough evidence to 
send the case up to the Old Bailey, now generally called “committal proceedings.’ The prosecution 
team was fully armed. That December afternoon, they called as witnesses Ann Slack, a clerk from the 
Prerogative Office to identify the false Will, and Mr Wills the proctor. Clarkson also took the Court 
through the letters exchanged between Barber & Bircham and Captain Foskett. 


Blunder #1 — cross-examining Ann Slack 


William cross-examined Miss Nancy ferociously. The reporter from The Times took a moment 
from recording what was being said in Court to write: 
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The witness was, during her cross-examination, evidently terrified and confused by the tone and 
manner of the prisoner, whose object, he said, in insisting upon answers to several irrelevant questions, 
was to know how far her evidence was to be depended on. 


She had given simple, routine evidence when answering Clarkson’s questions: she did not 
know the witnesses to the Will, it was not signed by her, she had lived at Smith Street Chelsea with 
the Leake family, and she had forgotten about the £3,500 worth of consolidated annuities. William 
tote into her, with enviable recollection of the case. She confirmed that she had not come into his 
office but had waited in the cab outside. The Fosketts had told her what had happened as they made 
their way home. William then made a strange remark: 


The prisoner here observed, “We shall see who has got the money.” 
Mr. Clarkson.- Let those words be taken down. 


The prisoner.- We shall see who has got it wrongfully if anybody has. Let them be set down in that 


manner. 


William asked many questions about Ann’s financial affairs: what her income was, when her 
father had died, whether she had other Consols on which she received dividends. He asked her how 
old she was and she said that she was in her thirty-seventh year. He put it to her that she did not know 
her own age. She denied that. 


What on earth was William doing, except risking the alienation of the Court? He had no 
evidence to suggest that Miss Nancy was anything other than an honest factual witness. He knew that 
she had Consols (the £6,000) — from Christmas’s intelligence, via Joshua'’ — and that she had not 
received the unclaimed £3,500 stock: because he had helped Emma Slack to obtain it. And so what 
could he possibly mean, in the context of cross-examining Ann, that we would see ‘who has got the 
money.’ He knew who had got it: Emma Slack. The premiss of his questioning seems to have been 
that Miss Nancy was dishonest, or at least unreliable, in some way. In April 1844 he explained and 
expressed regret, relying on Foskett’s mis-statement of her age: 


Was it not a most extraordinary thing that he should have imagined her to be 27, when she was 37 
years of age! When Miss Anne Slack was before the Lord Mayor I cross-examined her, I regret to say, 
with some want of courtesy, on account of which, probably, some degree of acrimony has been 
exhibited towards me by her friends. But consider the situation in which I was placed. I believed that 
she was not the owner of the property; and I cross-examined her at considerable length on her age. 
The only answer I have to give to this charge is that I was misled by Fletcher;”° 


He was right to show remorse for what he did to Miss Nancy in the witness box, but did he 
think at the time that there was a conspiracy involving her, the Bank and HM Treasury? Even allowing 
for his panic and anger at what had happened to him that day, his behaviour was troubling. What 
would an innocent solicitor have done in this situation? He heard that the Will he had helped prove 
at Doctors’ Commons was a forgery. Perhaps he panicked, remembering his (unfounded) denials to 
James Freshfield. An honest solicitor would have said — as William later did — that he simply acted as 
solicitor in the transaction; he would have named Joshua, and offered all assistance to the prosecution. 
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William did some of this, belatedly. But when Clarkson concluded the evidence that day and invited 
William’s explanation, he still refused to name Joshua, to which Clarkson responded. William also first 
came up with the recurring lie that he had shown Freshfield all his records. Clarkson’s response to the 


first point was: 


Mr. Clarkson intimated that it was quite impossible that any explanation which left untouched who 
Emma Slack and who the person that introduced her were, could be any explanation at all in such a 


case. 


The prisoner.- I can say solemnly, that Emma Slack was brought to my office by a most respectable 
party... When I was with Mr. Freshfield I showed him all my books and papers. 


Blunder #2 — Joshua can clear me 


Joshua continually exhorted William not to do anything that could lead to Christmas being 
identified as the source his information. William went along with this. But Joshua’s real concern was 
much closer to home: he had kept his own name out of everything (except William’s files ...) and for 
good reason: Joshua was known to the Bank from an earlier case, discussed in Chapter 35.7" When a 
breathless Bircham and Joshua arrived at the Mansion House, William was given time to consult with 
them. William wanted to call Joshua to give evidence. Joshua protested: that would risk Christmas’s 
name coming out. By this stage, it seems odd that William still had not named Joshua to the Court — 
he must have been waiting to speak to him first — because he knew his office had been searched and 
that Joshua’s name was all over the correspondence and his diary. We find later that his 
correspondence with Joshua in S/ack had not been seized by Forrester, probably because it was on a 
separate file from that of “Emma Slack’. It only came to light when William relied on it in his statement 
of 22 April 1844.” 


According to William’s later account, he and Bircham agreed that Joshua should be called as 


a witness: 


We then beckoned to Fletcher, who was standing at some distance. We told him that he must really 
explain the matter. 


He said, “TI shall be pressed to divulge the name of my informant at the Bank.” 

I replied, “I conceive you are not bound to do that.” 

He said, “Will you protect me if I am asked the question?” 

I replied, “I will certainly submit that it is a question you are not bound to answer.” 


He then said, “Had I not better account for my connection with the executtix by meeting her at the 
> 8 
Bank?” 


I said, “By no means; on the contrary, state the precise truth in every particular.” 


He again urged, that he was afraid they would press him as to his informant at the Bank, and suggested 
that before he appeared as a witness we ought to have some further conference. 
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I replied, with some warmth at his hesitation, “Even if you should be pressed to reveal the name of 
your Bank friend, I can't help it; you know how you accounted to me for meeting with Emma Slack, 
and I have no alternative but calling you; my detention in custody, even for twenty-four hours, would 
do me irreparable mischief. Refuse, if you please, to disclose your friend's name, but, for God's sake, 
don't build up a particle of fiction.” 


My partner also urged him in a similar manner, reminding him that he was in duty bound to state what 
he knew, after the serious aspect which the matter had assumed, and that such information must at 
once release me. Without receiving or waiting for any direct answer, I called him before the Lord 
Mayor.” 


In this account of December 1844, William cross-referred to a statement by a surgeon who 
later spoke to Joshua: 


With reference to the hearing at the Mansion House, Fletcher complained that Barber placed him in 
the box without preparation, and without his acquiescence, as well as without instructions. To this 
Barber said, “The only instruction I gave you was in these words: You have nothing to do but to tell 
the simple truth; this surely cannot prejudice you, whilst it is the only thing that can exonerate me. Do 
this literally and faithfully, and, for God's sake, don't build up one particle of fiction.” Fletcher admitted 
that those were the only instructions Barber had given him.*4 


Even if William and Joshua had been innocent, calling someone straight into the witness box 
with almost no warning and no time to reflect was a highly dangerous gambit. Even honest witnesses, 
if unprepared, can get into a tangle under cross-examination. Joshua was a thoroughly dishonest 
witness, and his evidence was a disaster for William and for him. Clarkson was indeed a fierce 
questioner. 


William finally said the fateful words: ‘Well, my Lord, I shall call the gentleman who introduced 
the lady to me, and who knows she brought the will to me. I call Mr. Joshua Fletcher.’ The chief clerk 
to the Court later gave evidence that William only called Joshua after he had initially been refused 
bail.” 


When the evidence is read, it is important to bear in mind that the newspaper reporter operated 
a system familiar to lawyers who have watched even modern committal proceedings. Witnesses are 
asked a question and if they say Yes, the question is incorporated into the answer. (Indeed, the clerk 
to the Lord Mayor, who took the transcript, confirmed that was his practice.”*) For example, Ann 
Slack is recorded as saying ‘Did not know the exact state of her own affairs.’ This is very likely to have 
been William asking her, ‘Do you know the exact state of your own affairs?’ to which she responded 
No.” 


Under William’s questioning, Joshua mostly said what was required. He was asked several 
times about William’s knowledge of Emma Slack: 


I think you had no previous knowledge of her. ... 


At that time I rather think you did not know Miss Slack. ... 
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I think you were in perfect ignorance of her then. [ie Before she was introduced, but when Joshua told 
William about her claim to the Consols.| 


When I brought her, you appeared to be perfect strangers. I think entirely so. 


This does not chime very well with William having vouched jor her as being very respectable 
and his swift denial that the Will she produced was a forgery. He did at least get Joshua also to say 
that ‘She appeared to me to be a respectable person.’ The questioning was kept to the bare bones of 
Slack. 


William did not ask him about the real Ann Slack at all. 


Joshua’s evidence about Emma’s visit to Barber & Bircham’s office raised a mystery about 
‘another lady’: 


I don't recollect that she [Emma] stated anything particular, further than that she had a claim to the 
property; that she was the party mentioned in the will. You read it attentively, particularly so. You asked 
whether she had any other property. I understood her to reply that she did not know. She said she had 
been living with her aunt, but was not present at her death. You informed me you had a conversation 


with another lady of the name of Slack. You expressed to me an opinion as to the other lady being 
entitled. I was present at your office when she paid your bill. I don't recollect how much she paid you.”8 


Who is the ‘another lady’? At first reading, this suggests that Joshua is saying that, even though 
Emma had been brought to him, William told him that he believed ‘the other lady’ — Ann? — was 
entitled to the stock. But William had not had a conversation with Ann, or, as far as we know, with any 
woman claimant other than Emma. This might simply be an example of Joshua’s messy evidence. On 
balance, the following sentence, referring to Emma paying his bill suggests that she was the ‘other 
lady’ and Joshua was distinguishing her from ‘another lady of the name of Slack’, probably meaning 
Miss Nancy and the conversation with Foskett on her behalf. 


Also, the comment that William ‘expressed to me an opinion’ might, just, be a precise 
statement: that he said whether she was entitled, but Joshua is not saying what William’s opinion actually 
was, just reporting that he expressed it one way or the other. William might have said that he did not 
believe that Miss Nancy was entitled. 


Under Clarkson’s questions, Joshua, despite William’s advice to tell the truth, spouted a cock- 
and-bull story about meeting Emma in the Rotunda of the Bank of England with a man, a ‘stranger’: 


Cross examined by Mr. Clarkson: Iam a man of property: nothing like some thousands a year. I became 
acquainted with Mr. Barber five or six years ago. I had no acquaintance with Miss [Emma] Slack at all. 
I first saw her in the Rotunda of the Bank, accompanied by a gentleman, a stranger, in the spring of 
1842. the strange gentleman made an inquiry which was the office of the solicitor to the Bank. I could 
not tell him. I did not say anything to her. I did not see her again until April last. I am sure it was in 
April; It might be the early part of it. I saw her in Francis-street, Tottenham-court-road, the second 
time from the communication they made at the time the inquiry was made. I mean by they, this lady 
and the gentleman from the inquiry. He said he had received a letter from the solicitor to the Bank, 
giving him information that there was some property in the Bank belonging to a lady named Slack. I 
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referred them to the chief accountant’s office. He said he had been there. I told him if it was a claim 
he wished to make, he had better go to the solicitor to the Bank. He did not wish to do that, and so I 
recommended him to Mr. Barber about the claim she had to make. The stranger said that a relation of 
theirs had money in the Bank. I saw a letter, but not its contents. 


Joshua then gave Clarkson a target. After happening to see this pair again at Francis Street, he 
himself had ‘made some inquiry.’ Clarkson pounced on this, causing William to intervene, fearing that 
Christmas might be exposed: 


Mr. Clarkson.- What inquiry, and when and where did you make it? 
The prisoner here interposed, and said the witness was not bound to answer. 
Mr. Clarkson.- If he do not answer, I can tell you he will be in custody immediately. 


Joshua dodged Clarkson’s challenge. He did not say that his inquiry was to ask a friend at the 
Bank about the case, but that he had asked questions at Westminster. This was his story of the 
remarkable man working on his own property at 15 Market Street. He had asked this workman if a 
woman named Slack had lived in nearby Chelsea. A jackpot was delivered, because the workman knew 
of her and where she had gone: 


He told me he recollected such a name but she had removed to Francis-street, Tottenham-court-road. 
But this was only the beginning of the workman’s spectacular knowledge and helpfulness: 


The labourer directed me to a place or house in Chelsea. I rather think it was in Pimlico. I did go there. 
I could not point it out. I went about January this year. I don't know the number or the street. It is on 
the left hand side, going from Westminster. I think I went to the top of Market Street, through a 
brewery, but I can't say which way I went. I saw two or three females, who directed me where a person 
died there, and left a niece. 


This story had not been documented until the attentive crowd at Mansion House listened to 
it, incredulous. It is not included in William’s accounts in the following April and May. He first used 
it in his Memorial of December that year, with one difference (to make it more plausible?): that it was 
not the workman who told did Joshua about Francis Street but the women at the house in Pimlico or 
Chelsea: ‘the man then referred him to a house at Chelsea; that upon inquiry there he was referred to 
No. 7, Francis-street...”” 


As with the ‘strange gentleman’, Joshua did not know the name of this knowledgeable 
workman. Joshua could not remember the house number, or the street in Pimlico. He had gone there, 
but he would not be able to point it out now. This workman was a great find. He knew: Ann(e) Slack 
had lived in Chelsea; that she had gone to Francis Street near Tottenham Court Road; and that an 
older Miss Slack had lived at an address in Pimlico (of which he knew enough to direct Joshua there). 


Any lawyer with experience of criminal law, particularly Clarkson, the judges and others 
listening to the case, would be very familiar with the desperate, unverifiable stories which defendants 
come up with. Joshua’s tale was a version of: “Yes, I had the TVs but I didn’t know they had been 
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nicked. I just bumped into a bloke at the market and he offered me them. I’m not sure which market 
it was. I go to several of them, buy stuff and sell it on. No, I don’t know the bloke’s name. No, I 
couldn’t take you to him. He moves around. I think I heard a rumour he went to Siberia.’ 


Joshua was lying, but did William know or suspect that? He had asked Joshua some questions 
touching on how Emma had been traced, but it is not clear whether he was asking open questions 
(How did you find her?’) or being specific (Do you have properties in Westminster’?). Joshua’s 
evidence was vague and, not surprisingly, William had not pressed him to be more specific, probably 
concerned about Christmas being identified: “From information I received I waited on Miss Slack.’ 


Clarkson continued. Joshua grudgingly said that he ‘might’ have had similar transactions ‘under 
the direction of my solicitor, Mr. Barber, once or twice before, not within the last 12 months.’ 


How did William react to this lie? One or two cases? There had been eight or nine. 


Clarkson carried on for a while, but The Times reporter seems to have given up recording the 
detail, probably because it was obvious that Joshua was dead in the water. William tried to save the 


day or staunch the wound, by re-examination, but it was to no avail. 
Clarkson stood up again and disaster was confirmed: 


Mr. Clarkson said- I now, my Lord, charge this man, Mr. Joshua Fletcher, with being an accessory 
before the fact in this most abominable fraud... I am under the necessity of applying to your Lordship 
to commit him as an accomplice. The learned counsel then proceeded to comment in a powerful 
manner upon the evidence. He apologized to the Lord Mayor for as it were lighting a sunbeam in a 
case the evidence in which was so clearly demonstrative of guilt; but the circumstances were so 
important to society, that he felt it to be his duty to make observations upon the matter which had for 
so great a length of time been under laborious investigation. 


The Lord Mayor responded that he had ‘long before made up [my] mind to refuse’ William’s 
application for bail and added that “The extraordinary statements made by’ Joshua were such that he 
could not refuse to commit him to prison too. William objected that there was no charge against 
Joshua. That was given short shrift. He then argued again for bail for himself as we saw above. Both 
men were taken away in custody. Charles Freshfield instructed Daniel Forrester to search Joshua’s 
home.” 


After Court — the Compter 


Prisoners going from Mansion House were walked into what Sala had called ‘the grim cellular 
van’.”' A short journey ensued: along Cheapside and Newgate Street, to the Compter on Giltsput 
Street. The church of St Sepulchre sat silent, opposite. Fifty yards away, the forbidding face of 
Newgate Gaol glowered at the world. 


‘“Giltspur’ was said to be a merry name, because ‘knights with their gilt spurs’ rode ‘this way to 
the jousts and tournaments which in days of old were held in Smithfield.’” But in 1844 the Compter 


there was far from joyful. 
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Holders of the medieval office of Sheriff, responsible in a shire for the administration of the 
law, were required to establish a Compter for their locality: a small prison to hold debtors and those 
who had committed minor offences. The Giltspur Street Compter opened in 1791, replacing one in 
nearby Wood Street which had been built in 1555 and was destroyed in the Great Fire of London. 
The original ‘had room for 70 inmates. It was divided into three sections for the rich, the comfortable 
and the poor.’ 


In 1850 Hepworth Dixon published his London Prisons in which the Giltspur had its own 
chapter. It was in two parts: a ‘house of correction’ for minor offenders and the Compter for a ragbag 
of unfortunates, mostly awaiting trial: 


The dirty convict-looking building in Giltspur-street, opposite to St Sepulchre's Church, is the City 
House of Correction, as Coldbath-fields is that for the county. It was built by George Dance (the elder), 


architect of the Mansion House and Newgate, to supersede the wretched prison in Wood-street; the 
4. 


removal took place in 1791. ... * 


GILTSPUR STREET COMPTER, 1840, 


Giltspur Street Compter, London, 184035 


William might have been there before, as a calm, respected professional man visiting to advise 
a client arrested for debt. Arriving instead in custody would be a terrifying experience: 


Entering at the door facing St Sepulchre's, the visitor suddenly finds himself in a low dark passage, 
leading into the offices of the gaol, and branching off into other passages, darker, closer, more replete 
with noxious smells, than even those of Newgate. This is the fitting prelude to what follows... The 
front, in Giltspur-street, and the side nearest to Newgate-street, is called the Compter. In its wards are 
placed detenues of various kinds: remands, committals from the police courts, and generally persons 
waiting for trial, and consequently still unconvicted. 


216 


One Man’s Justice 


The House of Correction and the Compter portion of the establishment are kept quite distinct; but it 
would be difficult to award the palm of empire in their respective facilities for demoralisation. We think 
the Compter rather worse of the two. You are shown into a room, about the size of an apartment in 
an ordinary dwelling-house, which will be found crowded with from thirty to forty persons, young and 
old, and in their ordinary costumes — the low thief in his filth and rags, and the member of the swell 
mob with his bright buttons, flash finery, and false jewels. ... Here, too, may be seen the young clerk, 
taken up on suspicion — perhaps innocent — who avoids you with a shy look of pain and uneasiness; 
what a hell must this prison and these companions be to him! How frightful it is to think of a person 
really untainted with crime, compelled to herd for ten or twenty days with these abandoned wretches! 
Society, even were it disposed, could never atone to him for such a wrong.*6 


Hepworth Dixon clearly had an eye to the telling detail and appalling misery which an innocent 
man would find here. Perhaps he had William in mind. His conclusions provide even more vivid 
horrots: 


In fact, it is impossible to discover a single redeeming feature in Giltspur-street Compter. The building 
is too small; the internal arrangement is bad; the discipline is still worse. It is dark, close, unhealthy. 
Although frequently whitewashed, it is never free from foul and fever-feeding smells. Then, all the 
rooms and cells are ill-designed for prison purposes, being low, narrow, and unprovided with means 
for ventilation. They are not fitted up with any of the necessary utensils of a sleeping chamber; there 
is neither wash-stand nor water-closet in them. Yet large numbers of persons are locked up in each of 
these cells for twelve hours together, to breathe the contaminated atmosphere, and be the witnesses of 
personal acts for which common decency would provide private accommodation. And all this period 
they are left to their own control! The effect of such a deplorable system, must be as deleterious to the 
health of prisoners as to their morals. Cramming five men into one of these miserable cells is slow 
murder. No human constitution could long bear up against such treatment. 


Giltspur-street Compter is condemned. By intelligent inspectors, it has long been branded as a disgrace 
to the metropolis.*’ 


The Compter was demolished in 1854. A plaque commemorates the site: at the entrance to an 
anonymous alley just past the historic Viaduct Tavern and on the side wall of the bland twenty-first 
century frontage of stone cladding and glass box windows that is a small part of the huge and 
spectacular Financial Centre for Merrill Lynch Bank of America (the product of that forced marriage 
during the vast financial crisis of 2008, when Bank of America bought Merrill Lynch for “$50 billion, 
$29 per share, a third of what Merrill had recently been worth, but 40 percent more than its market 
valuation the previous week.’)”* 


Imprisoned that winter afternoon in the stinking pit of the Compter, William had time to 
reflect on the calamity at Mansion House. Why did he attack Ann Slack? Had he condemned himself 
by trying to protect Joshua from questions that might lead to Christmas; by his re-examination? And 
what to make of Joshua’s lying? Perhaps he soothed himself to sleep that hard, freezing, night by a 
rationalization: he would argue that a solicitor who was complicit with Joshua would not have taken 
the risk of calling him as a witness to face the withering fire of Mr Clarkson; that he was an innocent 
who had simply acted for a client he believed to be respectable. 
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But it was the start of a long process. William would complain about how cold the Compter 
was and by February 1844 his counsel complained that he was being held in solitary confinement, 
although we do not know how long that had been the case. The Lord Mayor, Magnay, directed it to 
be stopped immediately and made clear that the prisoners must not be subjected to harshness:” as 
well he might, since within a few years the Mayor himself was accused of fraud and convicted, in his 
absence, by a Belgian appeal court. 


While proclaiming his innocence, Magnay resigned as an Alderman in June 1857, gaining 
sympathy from his colleagues in the City. He probably decided to get out with his head held high 
before the full gory details could come out in a trial, because he was also embroiled in related civil 
proceedings. He was a director of the Great Luxembourg Railway Company and was being sued 
because in 1853 he had arranged for the Company to buy a railway concession (which he owned) in 
Belgium that turned out to be worthless. A director cannot contract secretly for the company to buy 
an asset from himself; and if he does, he will be ordered to pay any benefit he receives to the company. 
Magnay claimed that the Company knew he was the owner of the concession, but that was denied. As 
guilty defendants often do, he tried to avoid giving full details in his defence, but the Court ordered 
him to do so.” One of the questions asked of him, which he had refused to answer, was what had 
happened to the 5,000 shares, worth £25,000 (£3.2m in 2019) he had been given to make the purchase. 
He said they were the price and, as the seller, they were now his. At the trial, the Company lost the 
case not because the allegation was untrue — but because the remedy in such cases was that both 
parties should put the other into the position they were in before the impropriety. The Company could 
not do that (give the worthless concession back to him and get their 5,000 shares back) because it had 
sold the concession. It planned to appeal, but that fell by the wayside when Sir William became 
insolvent."' If he could receive £25,000 and still be unable to pay his debts, he must have been in 


catastrophic financial meltdown. 


Whether our William took any later satisfaction from this, or even knew about it, we do not 
know. In the last days of 1843, his urgent task was to marshal his defence and engage lawyers to fight 
for him — and to do so from a Compter that was ‘a disgrace to the metropolis.’ 


' This, of course, is an unsupported assertion by William: Memorial of December 1844, HO214. Appendix 33. 
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Brussels, on the charge of swindling the shareholders. Mr. Ashwell alone surrendered to be tried... The alleged offences 
were misappropriating thousands of shares and a sum of 35,750 francs which had been intrusted to the accused for 
"secret purposes" —that is, to bribe people to support the claims of the railway; these shares and money, it is said, had 
been nearly all retained by the accused for their own use, and they had received interest on the shares; the cash and 
shares were mentioned in the books as disposed of for "purchases of land," or for "engineering and law expenses. In his 
defence, Mr. Ashwell avowed that he had employed most of the shares in bribes... Lastly, he showed that all he had 
done had been approved by the directors, and sanctioned by the shareholders at their general meeting; also, that when 
complaints had been made by some of the shareholders, a special committee was appointed to examine into the whole 
matter, and that it had approved of what had been done. ... [I]t was stated that what the defendants were accused of 
doing was constantly done in England, — namely, on the formation of a railway company, to distribute shares or money 
amongst the owners of land through which the line is to pass, and to persons who might be in a position in any way to 
promote its interests ; and it was added, that the cost of such distribution was always entered on the accounts as 
"Parliamentary expenses.'” 08 Jan 1856 - No title - Trove (nla.gov.au) 
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Chapter 13 — Fun for the Lawyers and Spectators 


Nothing can be more dangerous that the conduct now attempted to be pursued. I denounce 
it as an attempt to destroy the very source of justice, which has hitherto remained pure — as 
an attempt in a public court of justice to seduce or intimidate a man to give evidence. That 

is the fact. If they can shake that statement, let them try to do it. 


Montague Chambers, Counsel for 
Wilham, 22 January 1844! 


Was it to be Christmas at home, or in the Compter? 


William and Joshua had been remanded to appear at Mansion House a week later, on 16 
December 1843. Bircham, for the moment, was supportive. He wrote to The Times about its report of 
the hearing of Saturday 9 December 1843: 


Sit,- In reference to your report of the hearing at the Mansion-house on Saturday last, it is important 
that the public should be aware, and particularly the immediate friends and clients of myself and 
partner, that all the letters inserted in your report, and a great part of the evidence, was not written or 
adduced at the hearing on Saturday, and consequently no opportunity has been afforded for 
explanation or examination in reference thereto. ... I have only to add, that to my certain knowledge 
there never was a more unfounded or cruel charge ever preferred. I believe it will clearly appear that 
no forgery at all has been committed; but if there has, it will be impossible for any impartial mind to 
believe, after a correct statement shall have been given, that Mr. Barber could have known, or even for 
a moment suspected, that there was anything improper connected with the document in question. I 
have now been connected with Mr. Barber two years, and a more upright or honourable partner could 
MOtexISt «2. 


MERRICK BIRCHAM BIRCHAM 
28, New Bridge-street, Blackfriars, Dec. 11, 1843.2 


Like William, Bircham in this letter felt able to state his (incorrect) belief that ‘it will clearly 
appear that no forgery at all has been committed’. He believed the denials of Joshua and William. 
Bircham’s support would not last long. 


By the hearing on the 16", William had instructed solicitors and counsel. His barrister was 
Montague Chambers, a well-regarded lawyer who became a QC in 1845 and later sat for two periods 
as a Member of Parliament. William Ballantine’s memoir of his own career at the Bar comments on 
him: 


Originally in the Guards, he doffed the scarlet at the call of duty and affection, became an assiduous 
worker, a successful advocate, and leader of the Home Circuit, and no man ever attained position who, 
by strict honor, fairness, and integrity, deserved it better. 
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William’s solicitor was Nicholas Gedye of 31 Nicholas Lane, Lombard Street.* Mr Gedye was 
a good choice at least in the sense that his office was only a four-minute walk along King William 
Street from Mansion House. 


Long before he wrote his memoir, the same Ballantine was Joshua’s barrister in this case. 


Back to Mansion House, and a multitude of rubberneckers 
16 December 1843 


Montague Chambers arrived late for the hearing: he could not get in past the crowds. The Times 
described Mansion House as ‘beset throughout the day with a multitude of persons who vainly 
endeavoured to get admission into the public office, that having been partly occupied at an early hour 
by visitors anxious to hear the proceedings.” This was to be the pattern: the case attracted huge and 
persistent public curiosity. 


The Bank deployed some big guns: the Governor and the Deputy Governor were both present 
and, strange to modern eyes, sat up on the bench near the Lord Mayor’s chair. Counsel for the 
prosecution was Clarkson again, and he made it clear that the case was brought by the government, 
HM Treasury in fact: not by the Bank (a point which would be forgotten by some in later years). 


Joshua looked dejected. But William had ‘a confident air about him’ and addressed the court 
with a ‘demeanour’ that was ‘very gentlemanly,’ perhaps as a late corrective to his pugnacity at the first 
heating, especially towards the blameless Ann Slack; but that did not prevent him from being, 
courteously, very assertive. He protested that the hearing should not proceed until his solicitor and 
counsel were present, there being, as yet, no sign of Montague Chambers. He complained that, last 
time, he had not been able to speak to them before he was brought up before the Court. And he 
asserted that he had not yet seen the documents in the case against him. He was (partly) contradicted 
on the first complaint by Clarkson and on the second by the Lord Mayor himself. Both Clarkson and 
the Court were prepared to adjourn the hearing, but Chambers suddenly arrived. Swiftly taking in the 
situation, he said that he did not need to speak with William because Mr Gedye had fully briefed him 
— and he considered that the more promptly the case proceeded the sooner would his client be 
exonerated. (He added that William was prepared to add a reward of £200 to that offered by the Bank 
for someone to bring forward Emma Slack.) 


William was not put off, even by his own counsel. He insisted on a consultation. It took ten 


minutes. 


Clarkson then called Captain Foskett, who confirmed his dealings with William. He said that 
his letter of 27 October 1842 explained that his sister-in-law did ot spell her name Anne but Ann. 
When a copy was produced later, as we saw in Chapter 8, it said the opposite. His cross-examination 
was low-key and ended with him saying that William had asked Miss Nancy’s age and ‘I stated it, as 
near as I could say with certainty, to be upwards of 30 years; and he then said, “Oh, never mind - 40 
will do.’ 
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The barristers for both William and Joshua applied for bail. Chambers (optimistically) argued 
that it was fortunate that his client had been unrepresented at the previous hearing because the way 
he had conducted himself showed that he was innocent. A dispute developed when Ballantine said 
that Chambers was trying to throw all responsibility on Joshua. When that was resolved (Chambers 
said he was not), Ballantine repair the damage Joshua had done to himself by his hopeless performance 
at the previous hearing; arguing that his evidence was ‘given under the excitement of the moment’ and 
without any preparation. He forcefully contended that Clarkson had sought to terrify Joshua by 
threatening with immediate arrest. 


There followed the sort of hot air that gives the law a bad name, although its emission here 
might have been an early attempt at media management: the goal being to ensure that the newspaper 
reporters heard more than just the prosecution case. Each barrister insisted on the complete innocence 
of his client. Clarkson said the opposite, taking time to condemn Joshua, in a fashion that perhaps 
confirms Ballantine’s description of his style that: 


there was not a man in England who had read the evidence given by that individual on the first 


examination that was not convinced of his guilt. 


Bail was refused and the two men again endured the 15-minute prison van journey back to the 
Giltspur Street Compter. Merry Christmas. 


On Boxing Day, William wrote to Bircham with two objects in mind: to save their practice; 
and to persuade him to give a supportive witness statement to Mr Gedye. Patrick Polden has it that 
Bircham ‘hastily departed to visit his family in Norfolk” but, depending on how promptly he left, it 
was Christmastime and, as we will see in a moment, the visit was ‘brief. William’s letter was: 


I hope you have found in the bosom of your family some comfort, if not happiness, during your brief 
visit. What my condition of my mind has been you may readily imagine; still I bear up against the cruel 
attack with all my energies. It appears that Mr. Viney, the landlord of the house in Bridge-street, 
alarmed at my position, and not being able to see you, has put in a distress for the rent due on Monday 
last (£33 6s. 10d.). This, I think, you will see the propriety of paying at once, to save further expenses 
and the destruction of our mutual property; you are aware that £30 was due to me on the 17" instant 
for the half-year’s rent of the offices. I am quite sure it will be found that I have not drawn so much 
during the past year as I might under the articles; our capital has become spread over a varied and 
extensive practice. After my acquittal, which I feel quite satisfied about, our great object will be to get 
out bills made out; from my brief entries this is a labour that will almost entirely devolve upon myself. 
Iam most anxious that you should have an interview with myself or Gedye, to settle the minutes of 
your evidence, which (combined with other circumstances and with papers I have had looked out) will 
entirely demonstrate my innocence. Pray, therefore, recollect all you can, and see him without delay; 
without your evidence I shall be in dreadful peril, and perhaps lost. Should you not have arrived from 
the country by the time this reaches the office, I have directed it to be sent on; and if you value our 
mutual credit, or what is due to your unjustly suffering partner, you will come up immediately and 
render me the full benefit of your evidence. Your presence at the office is indispensable, to preserve 
as much as possible of the wreck of our property and connexion.’ 
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William’s hopes were not to be fulfilled. 
28 December 1843 


The arrested men were next seen in public on Thursday 28 December. William was reported 
to look ‘as if he had suffered much mentally and corporeally since the last’ hearing.* William’s and 


Joshua’s lawyers were as before. Joshua’s solicitor was named as Mr Humphreys. 


There were two attorneys in London of that name at the time: father and son. The younger 
was tather remarkably listed as William Charles Christmas Humphreys, suggesting a possible family 
connection to Mr Christmas at the Bank.’ His office was at Warwick Lane, Newgate Street, handy for 
the Giltspur Compter. His father, William Corne Humphreys, who also operated as an ‘Irish law 
agent,’ was listed at nearby at 119 Newgate Street." The elder was a well-known solicitor specialising 
in criminal cases, and he was the half-brother of Charles Octavius Humphreys, another criminal lawyer 
whose son Richard Somers Travers Christmas Humphreys became a leading prosecutor — in the 
Brides-in-the-Bath case and the trial of Roger Casement for treason — before his appointment as a 
judge.'' An application by Joshua for copies of the depositions in the case discloses that it was Mr 
William Corne Humphreys, the father, who acted for him: because it seeks delivery of the papers to 
his office at 119 Newgate Street.'” 


Clarkson focused on a new transaction: Thomas Hunt’s claim on the estate of Mary Hunt, 
which we saw in Chapter 3. He postulated that Joshua had personated Thomas Hunt, but the witness 
he called would not confirm the identification (honestly, and fortunately, because Thomas Hunt was 
in fact William Sanders, who had not at this stage been found). Daniel Forrester’s search at Joshua’s 
home had borne fruit, discovering a notebook with the name of Mary Hunt, the amount of her 
unclaimed dividends and ‘the name of the solicitor, and other particulars’. 


The defence barristers were very active. Both protested that there was no evidence against 
their client; indeed Ballantine ‘defied his learned friends to point out one single tittle of evidence 
affecting’ Joshua: although he had to add that this proposition did not apply to Joshua’s disastrous 
evidence at the first hearing. For William, Montague Chambers was eloquent. He rehearsed the 
defence line that his client ‘had only done what which any other solicitor, even the most respectable 
amongst them by whom he (Mr Chambers) was surrounded, would have done under similar 
circumstances.’ He refuted — ‘plainly, distinctly, emphatically and publicly’ — any suggestion that 
William should have made some inquiries of his own into what Joshua told him. 


This assertion was somewhat at odds with a comment by Lord Brougham, famous for his 
grandiose overstatement in Te Oueen’s Case of the extent to which lawyers must fearlessly argue their 
clients’ cases (and quoted by many a rogue lawyer since).'* Uncompromising in his defence of the 
power and duty of advocates to put forward a case on the client’s instructions without assessing 
whether what they said was true, he made an exception for solicitors out of court: 


It is hardly necessary to add, that our argument in this discussion has been confined to the duties of 
an advocate, and not at all to those of a legal adviser; to state that 4e can have no right whatever to aid 
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a party in the perpetration of injustice under the protection of the law. He is bound, indeed, to give 
the strongest opinion against that which he disapproves, and by every means in his power to discourage 
either an action or a defence, which appears to him, when consulted upon the nature of it, to be 


bottomed in wrong.'4 


Chambers argued, as William would again, that other professionals involved in the 
transactions, such as the proctors, had not suspected wrongdoing or carried out any investigation: 
‘Every fact that applied to Mr. Barber as a solicitor was equally strong against the proctors.’ Both 
barristers then asked, again, that their clients be allowed bail. 


Clarkson’s response is important: there were two similar transactions, both involving forged 
Wills, and William and Joshua were implicated in them; they had been acting together for some years. 
Cumulative evidence was building. His concern was to keep them in custody while further inquiries 
were pursued. Chambers and Ballantine continued to protest, but the Lord Mayor refused bail, leaving 
the defendants to welcome the New Year in the Compter. 


9 January 1844 


They were brought up again on 9 January. Clarkson began by focusing on the false death 
certificate for ‘Anne Slack’. The Registrar for Birth, Deaths and Marriages in Pimlico was a surgeon, 
William Prue Jorden (not Prude Jordan as, unfortunately, reported at Mansion House).'’° Dangerously 
for Joshua, he identified him as the ‘Robert Hart’ who had registered the death. The Governor of the 
Compter had taken the Registrar around several cells, with a view to identifying Joshua, and Jorden 
had pointed him out. 


The Times commented that the prisoners looked much the same as before, but ‘as the evidence 
by degrees became stronger against them, they evinced much uneasiness, patticularly Fletcher.’’° 


Meticulous detail of how Joshua and Emma Slack laundered the proceeds of the fraud were 
given by various bank clerks, including the deposit of gold in Joshua’s bank account, Emma 


exchanging £1,000 notes for gold and so on. 


Did the defendants know what was coming next? We do not know. More cumulative evidence 
may have come with a shock. Clarkson turned to a third transaction: Burchard. He began by expressing 
concern about the ease with which fraudulent death certificates could be obtained, quoting from 
Edwin Chadwick’s report as set out in Chapter 7.'’ The Lord Mayor was sitting with Alderman 
Humphery (his predecessor as Lord Mayor) who responded that ‘As long as the world lasts you will 
have fraud. There will always be some persons more ingenious than the man who made the law.’ 


A clerk at the Bank, John Padmore Noble said that when William brought ‘Elizabeth Burchard’ 
to apply for the transfer of Consols from the Commissioners into her name, her identity had to be 
proved. William obliged (having met the woman only once or perhaps twice). She was, as we know, 
Georgiana. In Chapter 7, we saw this witness describing ‘the peculiar manner in which he [William] 
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came into the office’ and commenting that there was ‘some suspicion that he was not who the person 
represented himself to be’ — leading to Henry Hill vouching for him. 


Daniel Forrester, clearly a very busy man, was called again and explained a trip to Bath and 
Bristol, on which he found no trace, in either, of Elizabeth Burchard. Other witnesses proved the 
falseness of the history that had been constructed around her. Clarkson concluded by saying that 
extensive investigations were continuing throughout the country. Montague Chambers offered 
‘assistance’ in the form of evidence from one of William’s clerks. This was rejected and Clarkson 
ranted for a few minutes about the seriousness of the matter, how William had expertly covered his 
tracks, and of his cleverness in making it appear that he had simply acted as an innocent solicitor. The 
prisoners were ordered to go back to the Compter, in the custody of the ubiquitous Daniel Forrester. 


In the previous December, Charles Dickens had published A Christmas Carol and when the 
I/lustrated London News briefly updated its readers on the Will Forgeries hearing on the 9 January, in the 
same column it reported his application to the Court for an injunction to restrain the publication of a 
pirated version. His counsel, Mr Serjeant Talfourd, summarised the book: ‘the principal character in 
which was an old man who had spent all his life in money getting, and who was converted to the genial 
influences of the season by means of certain ideal pictures or representations that were made to pass 
before him.’ The plagiarism, in Peer Parley’s Wuminated Magazine, was crude. It was said to be identical 
apart from ‘some vulgarities of expression... introduced on account of their supposed suitability to 
the readers of a twopence publication.’ Even the names were the same, ‘with the exception of one, 
into which a new letter was introduced.’ The Vice-Chancellor, Sit J.K. Bruce, granted the injunction.” 
Dickens then brought several cases, in the dreaded Chancery, against the publishers, printers and 
booksellers. His loathing of the legal system was no doubt complete when he recovered no damages 
and was left with his own legal bill in the astounding sum of £700." 


10 January 1844 


On 10 January, Georgiana was apprehended at her home and shop, 45 Oxford Street. She was 
taken to the Compter and on Friday the 12" she appeared before the Lord Mayor. The Globe reported 
that she ‘seemed to be about forty, and has a remarkably intelligent countenance.’ She had no lawyer 
present. Her husband, Josiah Dorey, was allowed to stand by her chair and ‘evidently went through a 
great deal of mental pain,’ as well he might: since the evidence against her was unanswerable. Clarkson 
commented that William and Lydia Sanders had disappeared from Bristol, probably having seen the 
press coverage of the case.”” 


17 January 1844 


The solicitor Mr Humphreys, for Joshua, appeared alone before the Lord Mayor on 17 
January, asking him to order the prosecution to provide his client with copies of the depositions. He 
relied on statute, but the Lord Mayor and his clerk disagreed with his interpretation and refused to 
make the order.” (An appeal was made to the High Court and was heard on Saturday the 27" January. 
The judges were Lord Denman, Mr Justice Patteson and Mr Justice Coleridge. They agreed with the 
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Lord Mayor: the statute only required the depositions to be given to a defendant who was facing trial 
and not during committal proceedings.) 


22 January 1844 


‘[T]hose active and intelligent city officers’ the Forrester brothers were both present at the 
next hearing, having brought William and Joshua — and Georgiana — from the Compter. She was calm 
and ‘elegantly’ dressed, her husband now watching anxiously from the public gallery. The corridors of 
the Mansion House were packed with voyeurs: ‘a dense mass of eager parties, anxious to be present 
at the investigation, or, at the least, to get a glimpse of the prisoners.’ When the doors to the justice- 
room were opened there was ‘a tremendous rush’ and every corner of the court was ‘filled to excess.”” 
Another report said that the court was ‘crowded to suffocation.” 


Judging by the lengthy press reports, the hearing must have taken many hours. 


Clarkson launched a missile immediately. There was now a fourth case — Stewart — and Joshua 
was ‘the pivot upon which the whole proceeding... turned.’ The visits of Joshua and William — as, 
respectively George Jones and (allegedly) Clarence Peckham — to Great Marlow were described. They 
must have suffered as they heard what the Forresters and others had uncovered, including: 


1) Joshua arranged the lodgings for “Elizabeth Stewart’ in Camberwell. 
2) He and his wife and daughter had visited there. 


3) Georgiana had gone to a proctor and said that she had been recommended by Joshua. 


4) In reality, she was the daughter of the woman who had posed as Elizabeth, namely 
Mts Richards; 


5) Thomas Griffin had been arrested. 
6) William had prepared letters for ‘Elizabeth’ to send to the Bank. 


7) Joshua had attempted to have the Scottish marriage certificate altered; 


8) The woman who had gone to the Bank with William was much younger than Elizabeth 
supposedly was and Mrs Richards really was; 


QO) The money on sale of the stock was immediately changed into gold. 


In short, almost all the evidence discussed in Chapter 7 came out in public. Each detail must 
have been a punch in the stomach to Joshua, and William, if innocent, would be in shock, and horrified 
that he was mixed up in such brazen and planned dishonesty. 


Montague Chambers was reduced to asking whether there was any more evidence in S/ack 
and, if not, that either (a) the case be committed to the Old Bailey; or (b) his client should be 
discharged. Clarkson objected, saying that enquiries were continuing. Chambers was trying to stem 
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burgeoning streams of blood from multiple wounds. The Court agreed with Clarkson and noted that 
William could appeal their decision on that if he so wished (he did not). 


The hearing continued, moving on to Burchard. The clerk at the Bank, John Noble who had 
given evidence at the last hearing, now identified Georgiana as the woman who came with William 
posing as Elizabeth Burchard. He was cross-examined by the rather unpredictable Charles Wilkins 
who represented Georgiana (and who would later act for William). The atmosphere deteriorated when 
Wilkins objected to Noble consulting a record he had not himself written: 


Mr. Wilkins.- I beg you will put that paper down. 
Mr. Clarkson.- Stop, stop! The witness is only using that document to refresh his memory. 


Mr. Wilkins.- He cannot refresh his memory by that document, unless he wrote it himself or unless he 
was present when it was written. 


[The witness explained how the document came about.] 

Mr. Wilkins.- That won’t do, Sir. Whose writing is that in the journal? 

Witness.- The clerk’s. 

Mr. Wilkins.- Then let the clerk speak for himself, and put that paper in your pocket. (Laughter.) 
Mr. Clarkson.- No, no; don’t put it in your pocket until the Lord Mayor tells you to do so. 

Mr. Wilkins.- Shut that paper up, if you please, Sir. 

Mr. Clarkson.- No, no; tell us first what that paper is. 


The unseemly squabble died down after that, without the Lord Mayor having to rule on it. At 
least the spectators were getting some amusement. 


Chambers cross-examined for William, very briefly, gaining an admission that it was usual for 
solicitors to identify those they brought to Doctors’ Commons. Wilkins for Georgiana tried to 
undermine Noble’s identification of her but was cut short by Alderman Humphery, who asked the 
witness: “You have no doubt about her, have your — No.’ An irritated Wilkins objected, “That is not 
the proper way to put it, Mr Justice, if I may say so, with deference.’ His protest got him nowhere. 


Thomas Griffin was brought in as a defendant, not a witness. He was older than William and 
Joshua, ‘his hair and whiskers being rather gray’. He dressed in ‘shabby-genteel black.’ He was not 
placed in the dock because there was no room: William and Joshua were separated by a Forrester 
there, to ensure that they did not speak to each other. 


Clarkson moved on to the John Stewart case and next in the witness box was Henry Hyatt, 
landlord of the Greyhound Inn, Great Marlow. He recounted the visit of “George Jones’ and said that 
Joshua came ‘from “Lord Chancellor.” (Laughter.)’. He recalled that William came as ‘Clarence 
Peckham.’ This was a few weeks after he had seen Joshua, evidence that was not challenged (at this 
stage). Like Mr Jorden, Hyatt had visited the Compter where he had identified William as the Clarence 
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Peckham who had come to his Inn. He also said that William referred to Joshua as George Jones. The 
poor man had some difficulty answering the cross-examination of Montague Chambers and eventually 
the tone deteriorated. Chambers challenged him on whether William had said that he and Jones had, 
in effect, a joint business: 


Q. Was the expression all as one, or all as one firm? 
A. All as one firm. 
Q. Can you swear that he used the word “firm’’? 


A. He did use it. It was particularly his business. He said that he and Mr. Jones were equally as one 
firm. 


There was some laughter at the tone and manner of the witness and 
Mr. Chambers said he did not see why those who were prosecuting should laugh. 
Mr. Clarkson denied that those who were attending for the prosecution had laughed at all. 


Hyatt had written down William’s details in a notebook: Clarence Peckham at 52 Nelson 
Square. Unnerved by Chambers, he suddenly became very cautious in what he said. When he visited 
52 Nelson Square, “The door was opened to him by a person in the clothes of a woman, but he did 
not know whether it was a woman or not’. This seems to be the only suggestion that William’s servant 
of companion might have been a man who dressed in women’s clothes... 


The evidence against Joshua continued to pile up. Emma Hartwell, the servant who “did for’ 
Susannah Richards as ‘Miss Stewart’ in Camberwell, was the wife of John Hartwell who ran a coal and 
coke-shed in Mead’s Row, Westminster Road. She identified Joshua and pointed to Georgiana as the 
woman who visited two or three times a week. Perhaps to Clarkson’s disappointment she said of 


Susannah: ‘I cannot form an opinion of her age.’ 


Wilkins damaged William’s case by asking her again about Susannah’s age, gaining the reply 
that she ‘seemed to be’ between 70 and 80. He wanted to establish that Miss Stewart could not have 
been his client, Georgiana. Montague Chambers would have understood but quietly wished that 
Wilkins had left the point alone. Emma Harwell had already expressed uncertainty to Clarkson. The 
defence barristers knew from Clarkson’s opening speech that dramatic evidence was trundling towards 
them: that the woman William had taken to the Bank as ‘Miss Stewart’ was much younger than the 
version played by Susannah Richards at Doctors’ Commons. The man-trap was the next witness. 


Charles Hill, the stockbroker, knew William through the Southwark Literary Society. In 
October 1842, he had gone over to the Bank at William’s request, to identify him. He was introduced 
to Miss Stewart. She was “a tall person, from 40 to 50 years of age.’ He had a good look at her: he went 
back with William to the Bank some days later and saw her again. But he did not identify Georgiana, 
sitting in court, as the woman: ‘He was accompanied by the same lady who accompanied him before. 
I do not recollect the person. I do not see the woman here. If I were to see the person, I think I should 
know her.’ And, later, he would also say it was not Lydia Sanders either. As we saw in Chapter 4, 
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William had certainly met the elderly and frail Mrs Richards, as Miss Stewart, and so Hill’s evidence 
was very dangerous for him — that he had taken a different, younger woman to the Bank as Elizabeth 
Stewart. Montague Chambers left well alone: he did not challenge Hill on his estimate of the woman’s 
age or ask about whether she seemed old or frail. 


Acrimony resurfaced when Daniel Forrester appeared yet again, to give evidence about his 
arrest of Thomas Griffin under a warrant of 20 January, signed by the Lord Mayor. In Daniel’s 
presence, Griffin had indicated to a clerk from Freshfields, a Mr Weir, that he wanted to ‘state all he 
knew about the matter.’ A chorus of protest billowed from the row of defence barristers: Chambers, 
Wilkins and Ballantine. If nothing else, the consequent hullabaloo shows that they were very energetic 
and sometimes persuasive in the arguments they marshalled for their clients. 


They protested: was Griffin a witness or a defendant? At the time, defendants could not give 
evidence in their own case. If Griffin was being prosecuted, his evidence could not be heard. Clarkson 
wanted to have it both ways: to put forward Griffin’s witness statement but then decide later whether 
to charge him. This provoked the furious objection that it induced or pressured Griffin to give 
evidence. Montague Chambers rose to heights of advocacy: 


Mr. Chambers (interposing with much energy) — I object to it. I am entitled to ask the prosecutors 
whether they have finished their evidence against Mr. Barber; because if they are going to bring a new 
charge against Fletcher, you ought to dismiss us. Never in the whole course of my professional career, 
and many who are more experienced will say the same, have I ever met with such irregular and unjust 
proceedings as these. Being in the middle of a charge against two parties a new charge is introduced 
against a third person. Is Barber accused on this third charge? If [illegible], why not put Griffin in the 
witness-box at once? Is Griffin accused? then, why not place him in the dock? The course attempted 
is calculated to pervert the administration of justice. In the name of regularity and propriety I protest 
against the adoption of this illegal course. It is inconsistent with law. Griffin is placed in the same 
position in which Fletcher has been — a lure has been held out to him to give such evidence as may 
setve the purposes of the prosecution; and if that evidence does not suit their purposes then he will be 
indicted. It is more like the course pursued in foreign countries, where evidence is procured by means 
of the rack and the torture, than English justice. Nothing can be more dangerous that the conduct now 
attempted to be pursued. I denounce it as an attempt to destroy the very source of justice, which has 
hitherto remained pure — as an attempt in a public court of justice to seduce or intimidate a man to 
give evidence. That is the fact. If they can shake that statement, let them try to do it. If they can show 
that black is white, let them attempt it. Mr. Wilkins, Mr. Ballantine, and myself see the danger of this 
course. I ask, have the prosecutors finished the case against my client, Mr. Barber? If they have not, let 
them proceed; but let them not persist in their present unprecedented course. If they do, it will be a 
matter for serious consideration whether, as counsel for the prisoners, we should not protest against 
the proceedings, and retire from a duty which it would be impossible for us to discharge. The case 
assumes a very serious aspect, and Mr, Wilkins is right in saying, that we are protecting not the prisoners 
only, nor the public, but the magistracy of the city of London and your Lordship, from the 
consequences of an irregular and improper course. 


Allowing for the fact that Chambers was right, the hyperbole here feels like a performance for 
the client. Lawyers, and judges, but not the lucky public, know that some counsel probably argue once 
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or twice a week along the lines that whatever they are objecting to is a threat to ‘the very source of 
justice,’ This heated argument slipped into low comedy as invocation of the rack and torture led 
naturally to the behaviour of the prosecution being worse than that of the Spanish Inquisition, leading 
a modern reader to expect Palin, Jones and Gilliam to burst in saying “Nobody expects the Spanish 


Inquisition’:” 


Mr. Clarkson said that it was time he should be heard after the three speeches of his learned friends. 
Mr. Chambers.- And, if you are heard, I will have another speech. 

Mr. Wilkins.- And so will I. 

Mr. Ballantine.- And so will I. (A laugh.) 


Mr. Clarkson.- Then I must leave the matter in his Lordship’s hands, stating that I will not now decide 
whether ultimately I shall call him a witness or not, but at present he is under charge, as being concerned 
in a transaction with the other prisoners, and therefore I shall not at present call him as a witness for 
the Crown. 


Mr. Wilkins.- A more artful appeal, or one more calculated to vitiate the stream of justice, never issued 
from the Inquisition of Spain. 


Mr. Clarkson.- I charge him with being an accomplice in this case. 
Mr. Chambers.- Then I desire to know who is the accuser? 

Mr. Clarkson.- Then you may desire; but you won’t know from me. 
Mr. Chambers.- Then I protest against your further proceeding. 
Mr. Wilkins.- And so do I. 


At this the weary reporter from The Times lost the will to live, or at least to wield his shorthand 
skills, and wrote, with a touch of editorialising, ‘It would be a waste of time and space to attempt 
further to report the vehemence, and often reiterated objections (if such they ought to be called) of 
the counsel for the defence.’ Clients pay for these pantomimes: William was paying Chambers about 
£06060 per day at current values. 


The argument continued, Clarkson still trying to have it both ways, although conceding that 
he would not call Griffin as a witness that day. Ballantine presciently commented that “They intend to 
use him as a witness. They dare not prosecute him after what they have said.’ Wilkins and others said 
that it was unfair to Griffin, as a defendant, to appear in Court in these circumstances without a lawyer 
to represent him. Griffin had not been invited to ask questions of the witnesses and he had not seen 
all the evidence given. Although Clarkson tried to insist that these were arguments to be put forward 
by counsel for Griffin in due course, the defending barristers clung to their position. In the end, the 
Lord Mayor acceded, and remanded William, Joshua and Georgiana. Evidence regarding Griffin was 
then taken in their absence. A small victory for the defence. 
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Suddenly, William’s clerk, Robert Peckham spoke up. He was concerned that the frequent 
references to ‘Clarence Peckham’ might cause people to think of him and that this ‘might do him 
serious injury out of doors if unexplained.’ The Lord Mayor made it clear that he was not the alleged 
Clarence Peckham and Robert was satisfied with that. 


Once the defendants had left the justice room, Griffin’s evidence was considered. A clerk with 
Freshfields, John Tims Weir, was called. He did much of the daily hard work for the firm in the case. 
On the previous day, a Sunday, he had gone with Daniel Forrester to execute the warrant for Griffin’s 
arrest. As he was describing this, yet another man suddenly ‘interrupted the Court, and insisted upon 
his right, as a solicitor, voluntarily to appear for’ Griffin. His name was Lynch. The Lord Mayor was 
fed-up with the day’s circus: “You have already before interfered, and I must desire you to hold your 
tongue; if not, I will order you to be removed.’ 


Weir catried on and tread out a statement he had taken from Griffin. It set out the facts of his 
involvement as we saw in Chapter 4 but had some additional background detail. The whole Richards 


family appeared to hold infidel principles, and not to associate with anybody. Sanders was a fishmonget 
and used to attend Billingseate-market. The family of Sanders owed some money for rent, and an 
execution was put in, which caused them to leave. Sanders and his family then went away. I think to 
Berwick-street, and subsequently to Bristol, to take, as I understood, the business of his mother, as a 
fishmonger there.’?6 


Another witness said that it was ‘one of the largest fish shops in Bristol’.”” Financial survival 
was tenuous in Sanders’s business and household; an explanation for the family’s involvement with 


Joshua. 


In his statement, Griffin said that William had come into the office of Mr Pott when he was 
waiting there with Mrs Susannah Richards: “This person recognized the old lady, and she said it was 
her lawyer.’ He recounted how he had some months later gone to William’s office because of letters 
he was receiving about the unpaid stamp duty. 


Griffin too was remanded in custody. 
26 January 1844 


More drama, low comedy and bad temper burst out at the next hearing. The chaos began 
beforehand: 


The justice-room, as usual, was crowded to excess by persons anxious to hear the proceedings; the 
rush at the front entrance as soon as it was opened was tremendous, and there would have been much 
greater confusion than there was but for the judicious directions of the Lord Mayor.” 


Unusually, there was an encounter between William and Georgiana, albeit silent: 


Pletcher first entered the dock; for a moment or two he looked down, and then with furtive glances 
scrutinised the faces of the persons in the court. Barber, who appeared to have lost but little of his 
accustomed self-possession, carried a large bag, which seemed to be pretty well laden with papers and 
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books. As the female prisoner, who followed him, took a seat provided for her immediately below 
the dock, he bent over and peered into her face with an inquiring look, which she seemed to turn 
quite round to receive; but, of course, no words, and, as far as could be observed, no signal passed 
between them. Mrs. Dorey appeared to be very unwell.*° 


The justice room was ‘if possible, more crowded than any of the previous occasions.”*' The 
first skirmish was started by Wilkins for Georgiana, demanding that Mr Weir of Freshfields be 
excluded from court, unless the prosecution would promise not to call him as a witness. He started 
his softening-up of Weir with an unsubtle threat: ‘... as I am instructed, Mr. Weir has sadly forgotten 
himself, and I want him out of the hearing. I think the law won’t protect him more than any other 
person.’ The objective was to leave Weir wondering and worrying, until the moment he faced cross- 
examination, what he was to be accused of doing, and why the law would not protect him. Wilkins 
explained that he did not want Weir to hear the evidence of other witnesses. From this low point, the 


hearing descended further into farce: 
Mr. Clarkson.- I won't pledge myself that he will not be examined; but I think he will not. 
Mr. Wilkins.- Then if you won't pledge yourself I must beg that he go out of court. 


Mr. Clarkson, after consulting with Mr. Preshfield, said he would not examine Mr. Weir at all in any 
case in which the parties charged were implicated. 


Mr. Wilkins did not wish to be thought to captious in this matter, but he wished to know whether 
Mr. Weir was to be examined at all, there or elsewhere? 


Mr. Clarkson.- That is more than I can tell. 


Mr. Wilkins.- Then I ask, as a matter of justice two Mrs. Dorey, that Mr. Weir be out of hearing 
during this examination. He must leave the court. 


Mr. Clarkson contended that the demand made by Mr. Wilkins could not be acceded to, unless the 
object were to test the veracity of a witness. But Mr. Weit was known to be the managing clerk of 
Mr. Freshfield, the solicitor for these prosecutions, and it was not right that he should be put out of 
court during this inquiry. At present, he (Mr. Clarkson) did not feel it at all necessary to call Mr. Weir; 
but it was impossible for him to say what might take place at another time, or in another court. The 
application was a most unusual one. 


Mr. Wilkins did not wish to turn anybody out of court; but he appealed to the Lord Mayor's sense of 
justice, and to Mr. Weir's sense of decency, in this matter. It was just because he was the managing 
clerk of Mr. Freshfield, and because he had suffered his zeal to betray him into conduct unbecoming 
a professional man, that he ought to leave the court. It mattered very little whether he would be 
called that day or ultimately to give evidence against the parties. He (Mr. Wilkins) assured the Lord 
Mayor, upon his honour, as a professional man, that he had the strongest reasons for requesting Mr. 
Weir to leave the court during the investigation. 


Mr. Clarkson.- Very likely. (A laugh.) 


Mr. Wilkins.- — Quod non het sed quod decet |Not what is lawful but what is fitting],>? was a maxim in 
law as well as in morals. 


Mr. Clarkson.- But it is all assumption that you are going upon — all conjecture — all moonshine. 
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Mr. Wilkins.- It may turn out to be sunshine. 


The LORD MAYOR said he did not see that the parties could be prejudiced by Mr. Weir remaining 
in court. 


Mr. Wilkins.- Well, I have made my request, and it has been refused. 


Wilkins would not have appreciated being laughed at or having his submissions dismissed as 
moonshine. He took some revenge by planting another unspecific seed of anxiety in Mr Weir, that ‘he 
had suffered his zeal to betray him into conduct unbecoming a professional man.’ 


Joshua’s brother-in-law, Joseph Cuckson, was called to the box. He was a constable from 
Barton-on-Humber, and he reported Joshua as saying in 1839 that he was making much money from 
‘hunting out unclaimed dividends.’ Ballantine and Chambers objected to his evidence as being too 
general and not specific to any of the cases. Clarkson said that it was relevant to all of them. Chambers 
asked if the evidence on Slack was ‘closed’. No answer is reported. The Lord Mayor allowed Joseph’s 
evidence to continue — and Ballantine immediately objected to the next question. After argument, the 
Mayor allowed it. His full evidence-in-chief was: 


I am one of the constables at Barton-upon-Humber. I married a sister of the prisoner Fletcher. I 
have known him almost from childhood. I have a son named Robert, who went to sea, but he 
resided with me when at home. 


I was living at Barton-upon-Humber in 1839. In the month of June in that year I was employed by 
Fletcher to purchase a vessel for him. He came down to Barton on the subject of that vessel on the 
13th or 14th of June, 1839. I bought the ship on the 10", and then I wrote to London for him 


Fletcher said he was getting money very fast in London. I asked him how? 
He said, “By hunting out unclaimed dividends. 
I said, “But, Sir, are you not afraid that you should be overtaken?” 
He said, “No, not at all. The parties are dead, there is no dread upon it whatever.” 
I again said, “But suppose you should be overtaken, how then?” 
His remark was, “Send ye across the seas, you know; send ye across the seas.” 


He then stated to me parties that he had got money for to the amount of several thousands. There is 
one party dead, and some other parties are not in custody, therefore I think it would not be prudent 
to mention names. That is my impression, but I have not been advised upon it. If I am pressed, of 
course I must answer. 


Pletcher told me of a Miss Richards that he had got money for; but only a small sum of between 
£300 and £400. He said he got the money from the unclaimed dividends, and Miss Richards laid her 
money out in fancy goods and kept a stall in the Pantheon. He did not explain the mode in which he 
got the money. He told me his rogue of an attorney shared the plunder. That is a person not yet in 
custody. 
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He also informed me that he had been at law with the Bank of England; that he had advanced £300 
to a woman who had no money to enable her to go to law with the Bank, and that he got the money. 


I had a daughter at that time, named Mary Ann. She was then living at Liverpool or Leeds. I cannot 
say which at this moment. Fletcher invited her to London to see him in 1839, after he had been to 
Barton-upon-Humber about the ship.*4 


Joshua had a ‘rogue of an attorney’ with whom he shared the plunder? A man ‘not in custody 
yet’? Not William, then. Joshua was a liar but here is (hearsay) evidence that his solicitor James Phillips 
was no angel. Joshua was proud of his success against the Bank in what we now know was the estate 
of Richard Hunt. 


When Chambers cross-examined, he invited Joseph to write down the name of the rogue 
lawyer, and the name and addresses of two other people he had mentioned. He did so. Wilkins 
questioned him in some detail about his history of money troubles and asked whether he worked at 
anything other than his policing activities. His reply was that he did ‘nothing but constableizing [sic].’ 
He had been given £5 to attend Court, but he then said that it had cost over £4 for him and his 
daughter to travel to London. Wilkins asked if he expected to make any money from the case. Joseph 
did not hesitate: 


Of course I do. 
Mr. Wilkins — You expect to be paid pretty handsomely? 
Witness — Why, for my time. 


He was followed by his daughter Mary whose evidence was quickly interrupted by an outraged 
Chambers. Constable Cuckson had collared him! 


Mr. Chambers — I beg to call your particular attention to the conduct of one of the witnesses, who 
actually had the impertinence to seize my collar and that witness is the constable who was just 
examined. He had written down the names of the parties as I had desired him, and when I attempted 
to look at them, he seized me by the collar, and I thought he would have clawed my face. 


Mr. Clarkson — Cookson [sic], how is this? 


Cookson — I had written down the names to give to the Lord Mayor, and I thought the gentleman had 
no right to look at them. 


The papers were then handed to Mr. Chambers, and he desired Cookson to write the addresses of the 
patties, which he said he could not do. 


Mr. Clarkson then recommended Cookson to leave the toom.*> 


After this lively episode, Mary’s questioning was resumed. She gave shocking evidence of her 
uncle’s attempts to enlist her as an accomplice when she was only twenty years of age (in 1839).*° She 
also indirectly confirmed that he had been engaged in fraud for some time before William acted for 


him (something that William would rely on for years to come): 
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He said that he had got a great deal of money by unclaimed dividends, and that he had got it more than 
once. A person of the name of Tucker frequently came there. He always talked about money after 
Tucker went away; and he said if I would do as he would have me, he could get me some. I asked how 
was it to be done? and he said, of course, I must appear to be another person. I asked him how I must 
do that? and he said it would be by false swearing; and he said I should have to kiss the Bible, and say 
I was another person that I was not. I told him I thought I should be doing very wrong to kiss the 
Bible, and bring a curse upon myself. He said that was quite ridiculous; the Bible was a fable, and if I 
went by that I should go wrong. I told him I thought it very wrong, and that I would have nothing to 
do with it. He said if I would do as he would have me, there was money he could get me very shortly. 
He frequently talked about it. I did not at the time know what unclaimed dividends were; I asked him, 
and he told me, as far as I can recollect, that it was something about the Sinking Fund Commissioners. 


He mentioned Miss Richards as a person for whom he had got the money.*” 


Wilkins leapt to his feet, presumably objecting to the naming of his client, perhaps in answer 
to a leading question by Clarkson, but also showing concern about what we would now call media 


management. He had lost his cool: 
Mr. Wilkins — I ask Mr. Clarkson, if he were before a judge, would he give such evidence as this? 
Mr. Clarkson — I certainly should. 


Mr. Wilkins —'Then I will pledge my reputation as a lawyer against yours, that no judge would admit it 
in evidence. It is a cruel and oppressive attempt to prejudice the public mind against the prisoners 
through the medium of the press. 


The Lord Mayor, to more fury from Wilkins, decided that the question from Clarkson was 
proper. Wilkins unwisely turned on him and went off on an angry tangent, accusing him of an 
improper encounter with Georgiana: 

Mr Wilkins.- Very well. I do not wonder at the decision when I know that one of the magistrates of 


the City of London has visited that poor woman (pointing to Mrs Dorey), who is suffering from 
illness, and has been tampering with her. 


The LORD MAYOR.- You ate making, Mr Wilkins, an assertion which is grossly false and 
untruthful. 


Mr Wilkins.- My Lord Mayor, I accuse you of that conduct. Such are my instructions. 
The LORD MAYOR.- Your instructions tell you, then, that which is false and untrue. 
Mr Wilkins.- My Lord, permit me to say — 


The LORD MAYOR.- No, Sit, I will not hear you;- attend to me. The fact is, that the woman sent for 
me, and told me she was desirous to make a declaration to me. I declined to hear her, and desired her 
to confide her case to her solicitor and professional advisors, and not to send or make any statement 
to me. (Loud cheers.)38 
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Montague Chambers stepped in, no doubt to distance himself and his client, William, from 
this unattractive episode, praising ‘the attention with which the Lord Mayor had conducted his 


investigation’.” 


The 23-year-old Mary Cuckson had watched this, no doubt with some bemusement. Her 
testimony resumed. Joshua had offered to set her up with his daughter in a shop in Pimlico (with only 
Miss Fletcher’s name over the door). Mary declined. He had also taken her to see Georgiana when she 
lived with her mother above the music shop, the Temple of Apollo, just off Oxford Street. Georgiana 
had accompanied him to tea ‘with us’ and they “frequently talked about the unclaimed dividends.’ She 
had to refuse her uncle’s pressure to help him in the frauds ‘frequently’ and this went down very badly 
with him. Mary’s last answer to Clarkson was: 


In consequence of that [his frequent requests] I left his house. His conduct was changed towards me, 
and I left the house, as I was not treated with the familiarity I had been.*° 


William’s counsel, Chambers, made some progress with her: Joshua ‘never mentioned to me 
that he had an attorney who shared the plunder with him.’ When he asked for names of people for 
whom her uncle had recovered unclaimed dividends, she mentioned only Richards (suggesting that 
she was thinking of co-conspirators who shared in the spoils, rather than beneficiaries real or 


manufactured). 


Clarkson caused more anger, this time from Montague Chambers, when he used this in re- 
examination and asked a leading question: 
Mr. Clarkson, in re-examination.- Did he mention amongst others the name of Barber? 


Witness.- He did. 


Mr. Chambers protested against the conduct of the counsel for the prosecution, in putting a leading 
question under such circumstances. It was, he declared, a species of marked injustice towards Mr. 
Barber as well as of unequalled irregularity. 


Mr. Clarkson.- Did he mention the name of more than one person? 
Mr. Chambers again objected to such a course after the examination in chief had been closed. 


Mr. Clarkson said, that notice should be taken of the objection of his learned friend, but he should 
proceed to question the witness in re-examination upon the matter which had come out upon her 
cross-examination. 


Mr. Chambers submitted to the Lord Mayor that in no court of justice would such a course be 
tolerated, for in no court of justice would a counsel be allowed to put words into the mouth of a 
witness. If such conduct were to be continued he should demand that every other witness should be 
put out of coutt. 


Mr. Clarkson.- Why did you not ask that before? 


Mr. Chambers.- Because I thought that when a great public body were prosecuting they would not 
lay traps. 
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Mr. Clarkson ridiculed the idea of talking of traps, and denied that anything of the kind had been 
thought of. 


The Witness.- I heard Mr. Fletcher frequently speak of Mr. Barber, but I never saw Mr. Barber.*! 


At this, Wilkins rose again and, having calmed down himself, sought to calm his colleagues 
and apologise to the Lord Mayor for accusing him of impropriety: 


Mr. Wilkins, in order to afford his learned friends time to cool (a laugh), he would take that opportunity 
of apologising for the wrong which he had been induced to commit by attending too simplicitly [sic] 
to the instructions which he had received. The learned gentleman then, in the handsomest manner, 
expressed his regret for his warmth.4? 


Charles Freshfield was the next witness and, the calmest lawyer in the room, apparently 
without being asked a question, spontaneously and fairly said: 


I may also state that what the witness stated with regard to Mr. Barber did not, in my opinion, affect 
Mr. Barber at all. 


Chambers said, “That is very kind of you.’ Did Freshfield do this because of concern that 
Clarkson’s questioning had been near the bone — such as the leading question — and to take the heat 
out of any later legal challenge, or did he believe that Mary’s evidence was not relevant to Barbet’s 
guilt? He probably had both points in mind: what she said did not establish much against Barber and 
it was safer to discard it. 


That concluded the evidence. The [/ustrated London News obsetved that the evidence of the 
Cucksons ‘appeared to press hard on several of the prisonets.”” 


Clarkson warned that there may have to be yet further hearings, delaying the trial. If Chambers 
objected he ‘might, if he pleased, apply to the Court of Queen’s Bench.’ Reasonableness had broken 
out and Chambers cleverly repeated the mantra that the more investigation and evidence the better 
for William (meaning that he would not be applying to the Court to object to the repeated remands). 
He expressed ‘a wish that every name, every new discovery, should be the subject of inquiry, [because] 
every inquiry would be to prove Mr. Barber’s innocence. He added that the evidence ‘would tend to 
show that throughout he had only acted as an attorney’. The case concluded with an apology for 
‘anything he might have said in the heat of the moment’ since Freshfield’s ‘candid explanation... that 
what had been stated by [Mary Cuckson] did not, in his opinion, operate to the prejudice of Mr. 
Barber’ had ‘softened down’ his concern. He regretted what he had said. The defendants were 


remanded in custody until ‘Friday next,’ 2 Februaty. 


It was a busy week on the streets of London. Two horses pulling the Atlas number 281 
omnibus on its route from Elephant & Castle to Paddington, bolted while luggage was being loaded 
at London Road. The driver was thrown and suffered severe head injuries. The horses ran along 
Westminster Road and crashed over the pavement and into the window of a tailor’s shop. The one 
passenger, a lady, passed out but was fortunately uninjured. A woman died after jumping off Waterloo 
Bridge. Two other suicides were reported: one by hanging, the other by gunshot to the head. A young 
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man who was accused of embezzlement took an overdose of laudanum but survived, only to be 
prosecuted. An article headlined, ‘Workings of the New Poor Law,’ vividly described the antics of 
‘seven young gitls’ who were accused of riotous conduct (again) in St Giles Workhouse. They were 
‘all bad girls’ and had burst the locks off the door where they were confined, ‘got on the roof, and, 
having blacked their faces with soot from the chimnies [sic], danced and sung until the place echoed.’ 
They refused to come down ‘until fetched.’ One of them was articulate and argued the case for all. 
She said that they in daytime they were locked up in two rooms so small that they had to sit on each 
other’s knees. They wanted to go to prison because they were ‘half-starved’ on a pound of bread and 
a pint of water, and prison was much more ‘open and aity’ with ‘fine open yards’ in which they could 
enjoy ‘glorious sunshine.’ And the food was better. She asked for a sentence of three months in prison, 
but in the Wonderland of the time, was granted only 21 days: 


The girls left the bar singing and dancing, expressing their joy at leaving the workhouse, even though, 
it was to go to a prison.* 


William runs out of money and loses a partner 
And now William was broke. 


He could not afford to pay Montague Chambers ‘his five guineas per day for attending the 
almost endless hearings’ — or his solicitor Nicholas Gedye who ‘declared that, in justice to his family, 
he could no longer devote his time to my service without suitable advances.’ At the next hearing, on 
2 February, he was represented by a Mr Parry whom he would later describe as ‘a talented gentleman, 
just called to the bar, and who, recollecting me as the secretary of the “Legal Discussion Society,” and 
more recently as an active member of the Committee of the “Southwark Literary Institution,” at once 
offered to attend for me before the Lord Mayor.” 

There was no money coming from Barber & Bircham, because it had not operated properly 
since William’s arrest. He blamed his partner: 


Iam constrained to advert to Bircham's conduct, although, heaven knows, I have no vindictive feeling 
towards him or any man living. Full well he knew my innocence—most solemnly had he declared it; 
and with equal solemnity did he pledge himself to assist me to the last in my cruel position. But in the 


> 


face of all this—under the influence (as he himself declared) of “friends,” who had no personal 
knowledge of me or my character, and who, I will take the liberty to say, gave him advice as impolitic 
as ungenerous, he not only deserted me, but became the facile instrument of the prosecution. His 
heartless advisers appear to have conceived the notion, that by my destruction, and his securing, as he 
did, all the books and papers, he would also secure the entire practice. I was shocked to hear that he 
said, “he had no doubt I should be acquitted, but that it would be better for him if I were transported 
" His better feelings will, however, I am persuaded, sooner or later, be aroused, when he will sincerely 
regret his ungenerous conduct towards me. 


Of course, when I was in prison my credit was stopped, and those indebted to me, not knowing what 
course affairs would take, demurred to paying me. I was unwilling to sacrifice my books and furniture 
by a sale, believing that as the facts became better known to the prosecutors, I should be released: they 
thus fell a prey to my panic-stricken landlord and other creditors—not a single article was saved to 
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me—my books, scientific instruments, and articles upon which I set an especial value, were all swept 
away;-in a short time the small sum at my command was exhausted. I became literally penniless, and, 
but for the generosity of a few steadfast friends, I should have been driven upon the gaol allowance 
long before my trial.4’ 


The end of his relationship with Bircham was publicly advertised in the London Gazette in 
February 1844: 


NOTICE is hereby given, that the Partnership hitherto existing between us the undersigned, William 
Henry Barber and Merrick Bircham Bircham, carrying on business at No. 28, New Bridge-street, 
Blackfriars, in the city of London, as Attorneys and Solicitors, was this day dissolved by mutual consent. 
All debts due to and owing by the said partnership will be recetved and paid by the said Merrick 
Bircham Bircham: As witness our hands this 6th day of February 1844. W. H. Barber. M. B. Bircham. 


Patrick Polden condemns Bircham as a ‘broken reed’ which the Collins Dictionary defines as 
‘a weak, unreliable, or ineffectual person’: 


The same Bircham who wrote to The Times the day after the examination declaring that “a more 
upright and honourable partner could not exist” (12 December 1843) and who had been heard to 
declare that “if Mr. Barber is guilty then so am I’ ..., refused to advance any of the firm’s money 
towards the cost of the defence and hastily departed to visit his family in Norfolk. On his return he 
made little effort to get in the debts and quickly dissolved the practice.** 


As can be seen from the Notice in the London Gazette, the partnership was dissolved by 
agreement. A press report of 29 January revealed not only that Bircham was in Court (and not hiding in 
Norfolk) but also an interesting detail about the dissolution: 


Mr. Bircham, the partner of Barber... was in Court yesterday during the examination before the Lord 
Mayor. It was stated by a gentleman with whom we were in conversation, that Mr. Bircham is extremely 
anxious for an immediate dissolution of the partnership, to obtain which he paid Barber so large a sum; 
and that the latter requires £200 as a premium for dissolving the connexion.*? 


Is it fair to say that Bircham was a broken reed? He certainly kept his head down quite soon 
after William’s arrest. He was too inexperienced to continue the practice and its reputation was in any 
event shattered by the very full reports of what was going on at Mansion House. There was no 
alternative to closing everything down. He apparently failed to pass any money to William from bills 
received but there might not have been much, possibly not even enough to cover Bircham’s liability 
for the partnership debts. Recall also that a clerk with the proctors, Iggulden, Puckle, and Puckle, said 
on 28 December 1843 at Mansion House: ‘We had sued Barber for costs, before Mr. Bircham became 
a pattner; and Mr. Bircham honourably paid us the amount, finding Barber in difficulties.’”” Bircham 
had no liability for this debt. 


Should he have helped William? Any competent lawyer would have advised him to keep well 
out of the way. His involvement in S/ack was significant although not really substantive; he was 
completing the process started by William. But he must have feared that the prosecutors would turn 
on him. William himself, many years later, declared him to have been ‘panic-struck,”” ‘frightened out 
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of his wits,’ and showing ‘great timidity’ about getting involved.” And Bircham had seen that William 
was a loose cannon. Who would choose to give evidence for William after seeing Joshua crash and 
burn in the witness box, suffer arrest and leave for the Compter in a prison van? 


And what could he have said to defend William? He could not possibly know everything 
William knew about Joshua’s transactions. He became a partner after the Stewart, Burchard and Robins 
transactions. He would not know whether William had used the name Clarence Peckham in Great 
Marlow; or that he had written to Captain Foskett on the basis that Miss Slack was dead when he 
knew that she was alive. He knew nothing of the determined protests of Pickering, Smith, and 
Thompson that John Stewart had no sister. If he tried to argue that what William did was perfectly 
normal, his evidence would be thoroughly undermined by counsel leading him through how little 
information and understanding he really had. If things got tricky, he would claim the privilege of self- 
incrimination and refuse to answer questions. And he might (eventually) have thought William 


reckless, or guilty. 
2 February 1844 


William’s new barrister was John Humffreys Parry, who was then 28 years-old. The 
recommendation was a good one. Parry went on to a successful career. He features much in the 
memoir of Ballantine who recalled that the two of them became the leading criminal practitioners at 
the Old Bailey: 


I shared the lead with Mr. Parry, a man of great knowledge, power, and ability, until both of us quitted 
the field and followed Mr. Wilkins's example by taking the degree of the coif. 


By taking the coif, Ballantine means that they became Serjeants-at-Law: it was a black patch 
on the crown of the serjeant-barristet’s wig.” 


The prosecution started by calling George Gorsuch, the shopman. How painful it must have 
been for Georgiana to hear how her husband had shown off the £1,000 note in their shop, part of the 
proceeds of the S/ack fraud. Not surprisingly, no defendant wanted to give this story more air-time by 
cross-examining Gorsuch. 


Clarkson turned to Stewart. Another witness confirmed that Susannah Richards seemed to be 
about 75, and that she had ‘bad eyes’ and was very infirm. She used an umbrella as a walking stick: 
something other witnesses had also noticed. 


Joshua’s former (rogue?) attorney, James Phillips, of Albert Terrace, Hyde Park,” who had 
acted for Georgiana in the breach of promise case was a surprise witness: he was called to identify 
whether the forged Will of Mary Hunt was in Georgiana’s handwriting. He confirmed that it was, 
albeit ‘feigned and disguised’. When Henry Wilde for Georgiana objected to this evidence, Phillips 
said that he had acted for her throughout the breach of promise litigation, had seen her write two or 
three times and had seen documents she had written. He was allowed to continue giving his evidence. 
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Georgiana later admitted that she was the forger. Phillips also said that the signature of the witness to 
the Will, Jane Rose, was in Georgiana’s handwriting. 


His evidence also connected her to Burchard case. A clerk from the Bank produced documents 
held in its records. They were shown to Phillips and he swore that the signature ‘E. Burchard’ in the 
transfer-book for Consols was written by Georgiana. Four other signatures plus other text (such as 


addresses) were proved to be in her hand. 


The hearing seemed to conclude with a plea from Joshua’s solicitor, Mr Humphreys, that his 
client could not get access to any of his money and so could not pay for a barrister. Charles Freshfield 
replied at length, explaining that he had informed Mr Baxter, acting for Miss Nancy, that the proceeds 
of frauds had gone into Joshua’s account. This had led to the money being effectively frozen while 
she sought to recover it. Clarkson squashed the point with: ‘It is quite clear that all this money is part 
of the proceeds of the forgeries. Nobody for a moment can doubt that.’ 


Then Parry stood up and, as we have briefly seen, mentioned that William was being held in 
solitary confinement. The Lord Mayor was forthright: 


This is the first time I heard of his having been placed in solitary confinement. It was clearly understood 
that the prisoners were to be kept apart from each other, but there was no direction to place any of 
them in solitary confinement. The keeper of the prison will remedy this immediately. 


All four were remanded in custody yet again, almost the last thing they heard in court that day 
being a comment from Charles Freshfield that inquiries were continuing in Scotland, England and 
Ireland; and that he expected ‘intelligence which would be very material in the prosecutions’ and ‘even 
while proceeding with the examination of the prisoners at that moment he had received some 


information relative to the cases.’ 


Prospects for the accused were bleak enough, but it seemed that they were going to get worse. 
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Chapter 14 — Legal Skirmishes, Fugitives 


...the statements made by his learned friend were intended for the vehicle of the press. 


William Clarkson, counsel for the prosecution! 


The Bank of England was embarrassed. 


Lax identifications of beneficiaries had enabled the frauds. The Bank acted: by repeating a 
warning first issued 35 years before. The G/obe reported on 26 January 1844: 


At the Bank of England, owing to the late will forgeries, it has been found necessary to renew former 
precautions; and as a few of the brokers of third-rate standing, in their anxiety for business, have not 
been sufficiently particular in ascertaining that the parties for whom they were making transfers were 
the individuals they actually represented themselves to be, the notice issued many years since has been 
again circulated by the Directors, and will now evidently be more strictly acted upon:- 


“Bank of England, July 21, 1808. 


The Governor and Directors of the Bank of England give this public notice, that as it has 
been determined by a Court of Law that every broker or other person is responsible for the 
identity of the party he vouches for, the Governor and Directors will, upon every occasion 
where the identity is falsely attested, enforce such responsibility in due course of law.’’ 


Like many public warnings, apart from the statement of intent, this is a reiteration of an 
obvious duty: yet professionals seem to need reminders of the obvious from time to time. William’s 
identification of beneficiaries was based on nothing other than, he claimed, their appearance, and that 
Joshua had introduced them. 


16 February 1844 


Back at Mansion House, the slow torture of William and Joshua continued. Georgiana and 
Griffin suffered with them. On 16 February, Daniel Forrester brought them yet again to face the 
Court and the gawking public. The men looked much the same as before, although William was 
thinner. But custody had not sat well with Georgiana. Her appearance had ‘become much worse; she 
now looks pale, haggard, and dejected, and her sobs and moans upon being brought to her place were 
really distressing, and it was with some difficulty she was prevented from fainting.” 


Clarkson focused on Burchard. Most of the evidence was formal: confirming who had attended 
at the Bank and how money had ended up in William’s and Joshua’s bank accounts. The Chief 
Accountant of the Bank, yet another William, surname Smee, said that our William had identified 
Elizabeth Burchard. As we have seen, he had only recently met ‘her’ and knew nothing of her. 
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Perhaps a sigh of relief was heard from the dock, the bench, and possibly the public gallery 
when Clarkson suddenly declared that, apart from Hwnt, the evidence was complete and that ‘the 


prosecutors would proceed with these cases at the next session of the Central Criminal Court.’ 


John Humffreys Parry spoke for William. Intriguingly, he said that there were undoubtedly 
‘evidences’ of other frauds committed in the same way; and he wanted to know if they were being 
investigated because, as ever, ‘he knew that the more active the investigation was, the more complete 
would be the evidence of his client’s innocence.’ 


William had a new solicitor. Thomas Elisha Bramall unexpectedly addressed the Coutt, 
possibly because Parry would have been embarrassed by the issue he raised: 


Mr. T. E. Bramall (solicitor to Barber) then came forward. He said, I believe that it is necessary for the 
purposes of the defence of my client, and the purposes of justice, that we should have time to bring 
forward witnesses. On Tuesday last, facts of great importance were produced, extending over hundreds 
of individuals, which I am convinced will tend to prove the innocence of Mr. Barber, and as a matter 
of justice it will be necessary to give him time and opportunity. 


Hundreds of individuals? This might get interesting. Parry had previously complained fiercely 
about delay. Getting Bramall to do the dirty work of suddenly asking for more time would save face. 
His opponent disabused him: 


Mr. Clarkson said he was willing, upon the part of the prosecution, to do any thing to facilitate the 
defence of the accused. He, at the same time, must protest against the extraordinary conduct of those 
who so violently attacked the prosecutors for urging on the prosecution on a former occasion, and 
now required time to do justice to those who were accused. 


Such spats between lawyers are standard fare, because the defence likes to argue that their 
client is suffering by delay (which they often are) for various tactical reasons, such as to pressurise the 
prosecutors into concluding their investigation (before they find more evidence); or to set up an 
argument that their client should be treated leniently because he had suffered already through the 
outrageous delay, and so on. Then, the defence team nearly always needs more time, and the 
prosecutors react as Clarkson did. All for public consumption and minor procedural gain, and the 
cynical would say, as William almost did,* that longer and multiple hearings increase lawyers’ fees. 


Other frauds, involving Joshua but not William, were known about but were not brought into 
public light. Parry said that there was another forgery, and he asked that it be investigated and 
prosecuted. Charles Freshfield agreed that this was true but responded that the Bank had been unable 
to collect the evidence necessary to pursue it. 


The hearing ended with a re-run of Robert Peckham’s concern about muck from press 
coverage of the case sticking to him, the victim this time being Georgiana’s husband, Josiah Dorey. 
This was oddly, but fairly, first mentioned by Freshfield. He said that Josiah had been greatly damaged 
by association, had ‘suffered considerably in trade,’ and was not involved in — ‘wholly unacquainted 
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with’ — the transactions at all. Georgiana’s solicitor, a Mr Flower, added that her husband was only 24, 
knew nothing of her activities, and had been ‘a boy when they took place.’ 


Back to the Compter the defendants went. 


Georgiana decided to make a full confession. The [/ustrated London News on 24 February 
reported that this had been heard ‘from a source on which we place reliance,’ and that the confession 
had been given to the prosecution. The article explained that this was why her solicitor had taken little 
part in the committal hearings other than to ask that she be allowed to remain in the Compter (rather 
than be moved to Newgate, as was usual after a committal decision) until, in effect, she went on trial.” 
Her confession, as we shall see later, was actually dated 28 February. 


29 February 1844 


1844 was a leap year and on the February bonus day readers of The G/obe were treated to an 
appetiser for the next day’s hearing. Evidence was to be called that would sink William because it: 


tends to fix the prisoner with a guilty participation in these extensive frauds and forgeries, beyond all 
doubt...A clerk [with the Bank], who had been employed a considerable number of years... was, it 
appeats, induced to supply information at the instance of Barber, but without, it is believed, suspecting 
it was sought for the purpose of fraud. A douceur of a considerable amount was presented to him, and 
the Bank-note of which it consisted has been regularly traced. The Bank clerk is under suspension, and 
will be produced as a witness to the facts so strongly criminatory of the party whose innocence has 
been hitherto asserted.° 


This was reprinted in The Times for the morning of the hearing, 1 March.’ It implies a leak 
from the prosecution team, but if that were true, no senior or knowledgeable person was likely to be 
involved, because it was nonsense. It was never seriously alleged and certainly not proved that William 
was in direct contact with Christmas. It was Joshua. Christmas was usually paid in gold, not by ‘Bank- 
note’. This is an example of the predicament of accused people at the hands of the press. All readers 
of the article, apart from those who knew the close detail of the case, would believe that William was 
guilty. Nor was Christmas produced at Mansion House. That would come later. 


Georgiana ‘most wretched’ when brought in. ‘It was evident her health was giving way rapidly.’ 
William too looked ‘ill and much thinner’ than at even his last appearance.* 


The lawyers must have expected a low key hearing. Clarkson did not appear, the advocate for 
the prosecution being Charles Freshfield. No substantive oral evidence was called, although it was said 
that depositions Stewart — from Cuckson and his daughter — had been prepared and they themselves 
were on their way to London. The Lord Mayor would go to the Compter to hear their evidence later 


that day in the presence of the defendants. 


Parry stood up. He attacked and infuriated Freshfield. He banged on again about other frauds 
which were not being pursued. He mentioned ‘cases of forgery wholly unconnected with his client 
wherein prosecution had been suppressed.’ Such cases would tend to show William’s innocence 
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because in those frauds ‘not only had another solicitor been... made a dupe and victim, but that even 
the solicitor of the Bank himself, and the counsel for the Bank, had been over-reached, and the matter 
had been carried before the highest court in the country.’ These cases would lead to a ‘fair and 
legitimate presumption’ that William ‘had been taken in in the same way.’ He asked ‘Why... was it not 
stated that Barber was unconnected with these cases of forgery...?” 


Preshfield responded firmly. He objected to use of the word ‘suppressed.’ The forgery 
allegation Parry had previously mentioned was not being pursued: for the unanswerable reason that 
the forger was dead.’ He neatly, if glibly, dealt with Parry’s wider point: 


The argument of the learned counsel came to this — because a forgery had been committed in which 
Barber had not been involved, therefore, in a case wherein he had been concerned, his innocence was 
to be presumed. 


Through Parry, William again asked for more time to prepare the defence. Bramall had not 
been able to work on William’s defence because he had been busy accumulating evidence of a forgery 
in which he was vot involved — and in giving that evidence to Freshfields. 


When this did not work, Bramall was called into the witness box. He said: 


that in order to conduct his client’s defence it would be necessary to subpoena a great many witnesses 
residing in different parts of the country, and that he had not hitherto been enabled to subpoena one- 
third of them; that among those witnesses were some who were keeping out of the way to avoid being 
served. 


Gentlemanly, lawyerly, behaviour resurfaced. Freshfield asked: ‘Will Mr. Parry say that he 
believes there is good ground for making the application?” When Party said he did, Freshfield said, 
“Then I am satisfied.’ William would get his adjournment. 


Parry had made passing comment on press reports being unfair to his client but he did not 
specifically mention the outrageous libel that William had conspired with Christmas. Separately, The 
Times was vety keen to correct and distance itself from the report in the G/obe which it had reprinted. 
It bluntly stated that the allegation of contact between William and (the unnamed) Christmas was 
‘incorrect’ and that all the evidence against him had been heard in public already. The newspaper had 
heard that the contact was between Christmas and Joshua. 


The Times changed tack to Georgiana’s confession and went on to report that one 


‘circumstance, however, we believe, has appeared’ was: 


In the case of Eliza Burchard, whom she represented when she went to perform her part in that piece, 
she found upon entering the room that everything had been put in a state of complete preparation by 
Barber and Fletcher. 


This looks like The Times withdrawing a false story and then distracting the reader by putting 
the boot in with another titbit. This perception is not entirely erased by a caveat intended to fend off 
any (further?) objection by William: 
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We are not aware what degree of credit is attached to the communications which she has made, but it 
is very currently reported, that she had previously expressed great anxiety to make statements, and that 
they were found to have been concocted in such a manner as showed that her only object was to serve 
herself. 


The reporter does not say who ‘found’ that her story was ‘concocted,’ or where that was 
reported. It was Georgiana’s turn to taste the media boot in her face. The allegation that her confession 
was self-serving could help William and it reads like a pre-emptive strike to undermine what she had 
said or would say. This was another step in the media battle, which William would ultimately seek to 
leverage to his own advantage. It is impossible to untangle who was leaking information or who was 
making it up. That everything was ready when Georgiana arrived at William’s office was damaging, 
but it was followed by the attack on her credibility. Was The Times engaged in modern BBC-style 
balance, or just receiving tip-offs from people on some or all of the five sides of the case? Georgiana’s 
lawyers knew what was in her statement and could have leaked the ‘everything ready’ allegation. 
William’s friends might have been alerted to this and so come up with her having ‘concocted’ the 


statement to save her own skin. 


Ann Slack now issued proceedings in Chancery to recover the money defrauded from her by 
Joshua and which was held in his account with the London and Westminster Bank.” 


Lydia and William Sanders — from Scotland (after France) to London 
13-18 March 1844 


Before the next hearing, William Sanders was arrested in Edinburgh on Wednesday 13 March. 
John Forrester brought him to London, and he appeared before the Lord Mayor on the following 
Monday, the 18". The prosecution only needed to call enough evidence to justify him being held in 
custody. A landlord, Francis Green, said that Sanders had lodged in his house and that Susannah 
Richards also lodged there with her daughters, Lydia and Georgiana. More damning was the evidence 
of Edmund Crawley who said that Sanders had lodged with him at 11A Tottenham Court Road for 
about three weeks in the spring of 1842 — under the name of Thomas Hunt — a ‘mate from a ship’! 
based in Quebec, who had ‘business to transact’ in London and hoped to return soon. Sanders, the 


landlubber Bristol fishmonger, was remanded in custody." 
19 March 1844 


The pace was increasing. On Tuesday 19 March, Lydia Sanders was caught. John Forrester 
wearily retraced his journey to Edinburgh and brought her back." 


23 March 1844 


Lydia was expected to appear at the Mansion House with the others on 23 March. 
Consequently, “a vast assemblage’ of people descended on the area, hoping to get into the justice- 
room and steal a glimpse of ‘Emma Slack’. Georgiana came in, ‘with a faltering step,’ her husband 
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kindly attending to her. She was given a seat. When the four male defendants appeared, she turned to 
look at them and, seeing her brother-in-law, ‘sobbed hysterically’. It was some time ‘before the 
unhappy cteatute regained her composure.’ But the crowd was to be disappointed. Like her sister, 
Lydia was distraught, and was ‘unable to travel, having sustained so severe a shock in consequence of 
having, together with her husband, fallen into the hands of John Forrester, the officer, as to be wholly 
unfit for even the slight toil of travelling by railroad.’ It is not clear from this report where she actually 
was: presumably a town on a railway line somewhere between Edinburgh and London. 


The hearing could not go ahead without her, and all the lawyers agreed that it be postponed. 
Parry, for William, however, took the opportunity to chant his mantra that the more evidence that 
was obtained, the clearer it would be that his client was innocent, and to plant thoughts in the minds 
of the watchers. He launched a fierce counterattack, and made assertions that, as we will see, were 
simply untrue: 


Mr. Parry admitted that he could see no objection to the further remand of his client under the 
circumstances which had been stated. He, however, could not help expressing his regret that certain 
parties were not before his Lordship, for if they were, he should be able to elicit more completely by 
examination than he could lay before his Lordship by a mere statement of facts, what he was convinced 
would be of very great importance to Mr. Barber in the position in which that gentleman stood in the 
inquiry. ... He had been positively given to understand that the prosecutors had got a statement from 
Mrs. Dorey and Sanders in which matters were represented as highly favourable to Mr Barber, and that 
in the statement of Sanders there was a solemn declaration of his belief that Mr. Barber had no guilty 
knowledge of the frauds which had been perpetrated. The learned counsel said he had great cause to 
complain of the conduct of those who conducted the prosecution, in causing the publication of 
everything that was calculated to blacken his client’s character, and suppressing all that came to their 
knowledge of a description likely to benefit him. 


This is an example of the principle that the dishonest often accuse their prosecutors of conduct 
similar to their own” (because of a lack of imagination?). William did precisely what Parry alleged 
against the prosecution. He presented his case in later months and years by ‘publication of everything 
that was calculated to’ help his case and ‘suppressing all that came to [his] knowledge of a description 
likely to benefit’ his opponents. Clarkson rejected Parry’s comments: 


Mr. Clarkson said, that nothing could be more remote from the fact than what had been imputed to 
the respectable gentlemen who conducted these prosecutions. They had not caused publication of any 
calumnies or charges against Mr. Barber, and it was evident that the statements made by his learned 
friend were intended for the vehicle of the press, by which a prejudice might be excited in his favour. 


Parry persisted, saying that he could prove that Georgiana and William had made statements 
favourable to his client and that they had been ‘suppressed.’ The Lord Mayor responded that this sort 
of argument was for trial, not committal proceedings: true, but a shame, because Parry’s information 
was flat wrong and it would have been interesting to see what ‘proof he would produce of non- 
existent facts (other than that Georgiana had made a statement). Who had lied to Parry? 
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Charles Freshfield was irritated and returned fire. He told the Court that Sanders had made 
no statement and in fact had (interestingly) ‘refused to say anything’; Georgiana’s statement affected 
several people not accused in this prosecution and covered facts that were irrelevant to it. And, in 
direct contradiction of what Parry vehemently proclaimed, Georgiana’s statement ‘did not by any 
means tend to remove the impression entertained of Mr. Barber’s guilt.” Time would show that 
Preshfield was correct. The assertion by Parry that Sanders had made a statement might, if we are 
being kind to William or his friends, have been based on a garbled story that he had /o/ staff in the 
Compter that he believed William to be innocent. No evidence of this was ever produced and no 
written statement ever surfaced 


The Times editorialised, taking the events as a warning to those tempted to commit fraud 
involving a powerful Government or body — that they will face ‘legal and other agents of high talents 
and experience,’ and they wz// be caught. 


25 March 1844 


Lydia was in London by 25 March and appeared, alone, ‘in a delicate state of health,’ at 
Mansion House. Charles Freshfield conducted the hearing, reminding the Court: 


She was the last of four persons who were charged as being guilty agents in connexion with the 
forgeries in question. The first was Mrs. Richards, since dead, who had personated Mrs. Stuart [sic], 
the second was Georgiana Dorey, who had personated Mrs. Burchard; the third case was that of the 
prisoner W. Saunders, who personated Hunt; and the last of the four was the prisoner, who personated 
Emma Slack. It would be satisfactory to his Lordship to know that there were only four persons 
associated as agents, who were connected with the prisoners, Fletcher and Barber in this transaction; 
and it would also be satisfactory to know that the whole of these persons belonged to one family. 


Lydia did not ask any questions of the few witnesses Freshfield called to justify her being held 


in custody.'° 


Six defendants appear at Mansion House, 30 March 1844 


The committal process finally came to an end. The gang were all here: Fletcher, Georgiana, 
Lydia and her husband William, Griffin, and William Henry Barber, who maintained that he was no 
party to their criminality. Both Forrester brothers guarded the prisoners at the bar. 


The accused men were calm and listened closely as much evidence was read over again. 
Georgiana’s face ‘told a tale of severe mental suffering, and upon her taking her seat at the table her 
moans were distressing, and her health seemed to have broken down very much even within the last 
week.’ Lydia ‘seemed to be low-spirited, and to be fully sensible of the perils of her situation,’ her 
appearance being ‘that of a good-looking stout woman, apparently about 35 or 40 years old, with good 
black eyes and rather a handsome expression of face.’'’ She was indeed about 38 years old. 


When the formal evidence was complete, Clarkson invited the Lord Mayor to commit the 
prisoners for trial at the Old Bailey, which would mean a change of accommodation for them: from 
the Giltspur Street Compter to Newgate Gaol. A solicitor for Lydia and her husband, Mr William 
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Harmar of St John’s Bridge Bristol,'® asked if they could remain in the Compter because it ‘afforded 
the professional advisers of the prisoners much greater facilities in getting up the case for their defence 
than they would have in Newgate.’ Parry, for William, supported this. Joshua’s solicitor, Mr 
Humphreys, unhelpfully added that he ‘had experienced no difficulties in communicating with his 


clients in Newgate.’ The request was refused. 


The Lord Mayor was thanked by Parry for ‘the great impartiality and amenity with which’ he 
had conducted the case. The prisoners left Mansion House, facing trial at the Old Bailey and an early 
taste of the dreaded Newgate.” 


' The Times (1844) ‘The Will Forgeries,’ 23 March. 

2 The Globe (1844) ‘Money Markets — This Day,’ 26 January. 

3 The Times (1844) ‘The Will Forgeries, 17 February. 

4 Recall the comment: ‘his five guineas per day for attending the almost endless hearings’ referring to Montague 
Chambers, BB (1853, 9" ed.) 97 (78). Not that he was criticising Mr Chambers. 

> IMustrated London News (1844) ‘The Wills’ [sic] Forgeries,’ 24 February. 

6 The Globe (1844) “The Will Forgeries, 29 February. 

7 The Times (1844) “The Will Forgeries,’ 1 March. 

8 The Times (1844) “The Will Forgeries,’ 2 March. 

° Although enforcement professionals will be aware of the victims who effectively yell: “Well, dig him up and strike him 
off/convict him.’ This is not an entirely bad point: sometimes, in white-collar wrongdoing, a key objective is to establish 
that the activity was indeed a crime or misconduct. 

° The Times (1844) “The Will Forgeries,’ 2 March. 

! The Times (1844) ‘The Will Forgeries,’ 18 March. 

2 The Times (1844) “The Will Forgeries,’ 19 March. 

3 The Times (1844) “The Will Forgeries,’ 22 March. 

+ The Times (1844) “The Will Forgeries,’ 25 March. 

> Neatly put by the protagonist in Rick Moody’s novel Hotels of North America at 124: “My theory is that the accuser 
almost always accuses the other of his or her own shortcomings.’ (London: Serpent’s Tail, 2017). 

6 The Times (1844) “The Will Forgeries,’ 26 March. 

7 The Times (1844) “The Will Forgeries,’ 1 April. 

8 William Harmar had a small cameo in the aftermath of the Bristol riots of 1831. He travelled to Liverpool with a 
constable to arrest William Clarke who was brought back and tried. He was one of five men executed for their part in 
the riots: ‘after the riot private citizens had to play a part in the detection and arrest of the rioters. William Harmar, an 
attorney, travelled to Liverpool with a constable to arrest Clarke and with William Crosby, another attorney, to Sutton 
Montis (near Sparkford in Somerset) to arrest Christopher Davis. As Walker commented in his pamphlet: For [his] 
signal service to the commonweal, at least as far as the lives of Clarke and Davis are concerned, the active and 
indefatigable exertions of Mr. Harmer (sic), a solicitor of Bristol deserve to be placed on record. Mr. Harmer, regardless 
of his own professional pursuits, and no doubt without hope of reward beyond that which may lawfully attend his 
enterprize, travelled from Bristol to Liverpool, having for his companion one Perry, a turnkey, to seize and secure the 
person of the unfortunate Clarke, which he accomplished, and then renewed his labours in search of Davis - him too he 
made captive. Mr. Harmer has shown himself in these causes so ardent a lover of justice, that it must be, no doubt, a 
matter of great gratification to him to know and feel that he has not laboured in vain in his novel avocation - that the 
objects of his vigilance have both been convicted and consigned to their graves!’ John Lyes (1999) ‘A Strong Smell of 
Brimstone’: The Solicitors and Attorneys of Bristol 1740-1780. Bristol Branch of the Historical Association, 11-12, bha098.pdf 
(wordpress.com) Petition of William Sanders, page 1: Record ID fpb TNA/CCC/2C/HO18/00270765 Full record at 
findmypast.co.uk (requires subscription) 

'9 The Times (1844) “The Will Forgeries,’ 1 April. 
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Chapter 15 — The Lawyers 
An Old Bailey barrister would be black-balled even if he were Jesus Christ. 


J.R. Lewis, The Victorian Bar! 
William was on trial for his life as he knew it. 


He had to find a legal team to defend him before a jury at the Old Bailey where, unlike the 
committal hearings at Mansion House, his future would be decisively determined. There was no appeal 
to a higher court from a jury verdict in those days. 


There could be four separate trials, each with a different jury. William faced charges in all of 
them: Stewart, Burchard, Hunt and Slack. And he had no money left. Landlords had panicked. His house 
and office, and their contents, had been sold off. Wholly focused on his defence, William had let this 
happen without lifting a hand, expecting to be released by a sudden change in the prosecutors’ attitude 
or after being cleared in Court. That was his priority. He would rebuild his life from there. 


Choosing a legal team, with no money to pay them 


Thomas Elisha Bramall was his (unpaid) solicitor although much of the work was done by 
William’s former clerk, Robert Peckham. The barrister Montague Chambers was too expensive. The 
situation was dire. John Humffreys Parry had tried to take the sting out of the inevitable damage 
caused by public committal proceedings, where essentially only the prosecution evidence is heard, but 
there was only so much he could do. William blamed the press coverage of the Mansion House 
hearings for his financial embarrassment: 


I was then reduced to the most humiliating appeals for the means of existence, and to provide for the 
indispensable current outlay; but such was the prejudice which false, distorted, and ex-parte 
representations created in the public mind, that even my friends became lukewarm, and the 
subscription was less than I had many a time procured for a distressed family in a few hours, and from 


entire strangers.? 


False stories had been published and they were no doubt damaging to William; but most of 
the reports were factual. Readers of The Times in particular were treated to long transcripts of evidence 
given, speeches, and the challenges mounted by the defence barristers by cross-examination and 
argument. The reports were superior to what we see today when articles often focus on sensational 
aspects of criminal cases and have little to say about inconveniently complex counter-arguments for 
the defence (or vice-versa). The appalling ‘monstering” of Christopher Jefferies, a wholly innocent 
man, when he was arrested in connection with the dreadful murder of Joanna Yeates in 2010 is one 
of the most egregious recent examples. Vincent Tabak later admitted that he killed Joanna, and pleaded 
guilty to manslaughter; but he was convicted of murder. (Thankfully, pre-trial protection of those 
under investigation has been greatly improved by the substantial damages awarded, including 
ageravated damages, against the BBC for its coverage of accusations against Sir Cliff Richard, another 
wholly innocent man.*) 
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Mr Jefferies was also vindicated in the courts. Two tabloid newspapers were fined for 
contempt of court. The decision of the Court included: 


The material in the two publications of the Daily Mirror is extreme. True, it does not positively assert 
that Mr Jefferies was guilty of involvement in paedophile crimes, or the unsolved murdered many years 
earlier. It is submitted that the articles were unflattering, suggesting that he was an eccentric loner. So 
they were. But they went very much further. It was asserted, in effect directly, that his standard of 
behaviour, so far as sexual matters were concerned was unacceptable, and he was linked to both the 
paedophile offences and the much earlier murder offence. That indeed was the point of the articles. 
The juxtaposition of the photographs of two murdered women, together with the layout of the places 
where they died in proximity to Mr Jefferies home, was stark. And in the context of the murder of 
Miss Yeates herself, the second article implied that Mr Jefferies was in a particularly convenient 
position, as her landlord, to have gained access to her premises to commit a murder, according to the 
article, committed by an intruder. ... [T]hese articles vilified Mr Jefferies [and] the risks to the 
preparation of his defence would have been serious. Of course we expect witnesses to do their duty, 
and come forward, but we are also perfectly familiar with the fact that many do not, often when the 
Crown wishes them to do so. The impact of these articles on potential defence witnesses would have 
been extremely damaging to Mr Jefferies. In brief, reluctant witnesses would have been even more 
reluctant to come forward, and witnesses who might have been prepared to come forward may very 
well have assumed that anything helpful or supportive they might have said about Mr Jefferies could 
not be right.5 


William’s concern is echoed here: support ebbs away as the world reads the sensational 
newspaper coverage. The trial was his chance to expose the lies, and he needed the right barrister to 
pull it off. 


He chose Frederick Thesiger (who would go on to become Lord Chelmsford and serve twice 
as Lord High Chancellor; and who was the great-grandfather of the travel writer Sir Wilfred Thesiger), 


but ‘the payment of his fee was impossible.” 


Charles Wilkins 


In the end, he briefed Charles Wilkins, who had represented Georgiana at some of the 
Mansion House hearings. His last appearance for her was on 26 January when he got into heated 
exchanges with Clarkson and the Lord Mayor himself. At the next hearing on 2 February, her barrister 
was Henry Wilde ‘in the absence of Mr Wilkins, who, it was stated, was unable to attend.”’ Her solicitor, 
a Mr Flower, appeared for her on the 16 February.* No barrister attended for her again at Mansion 
House, probably because there was little to be achieved and pointless cost would have been incurred. 
It seems strange to modern eyes that Wilkins could act for one defendant, Georgiana, no doubt hear 
her version of events, and then later represent one of her co-accused while telling his new client that 
he dumped her because of her lies. According to William in December 1844: 


It will be remembered, too, that she originally instructed Mr. Wilkins, as her counsel, and who attended 


before the Lord Mayor for her, until he became indignant at the misrepresentations she made to him 
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(through her solicitor) in reference to his lordship. With a full knowledge of all Mrs. Dorey's 
disclosures, Mr. Wilkins accepted my defence, purely from a belief of my innocence...° 


Wilkins had ‘full knowledge of all’ Georgiana’s ‘disclosures’ — this exacerbates the concern. 
Was he the source of the garbled information that she had said, or written, things that fully cleared 
William? The relationship had broken down before she made her statement of 28 February, but 
Wilkins might well have been involved in the discussions leading up to it being finalised later. 


The ‘misrepresentations ... in reference to his lordship’ included the accusation Wilkins made 
on 26 January 1844, that Georgiana had ‘been visited by magistrates in prison.” When asked whom he 
accused, he answered bluntly: ‘I accuse you, my Lord Mayor.’ The truth was that Georgiana asked to 
see the Mayor. She wanted to make a declaration to him. He refused and told her to work with her 


lawyers.'” As the Mayor later said on oath: 


there is not the slightest truth in the suggestion that I had sought to procure any statement from any 
party on the subject matter of this trial. I said that publicly to Mr. Wilkins, and he in the handsomest 
manner apologized to me for having been betrayed into stating it.!! 


Bizarrely, bearing in mind that he was acting for Georgiana when he made this accusation, and 
despite his apology, Wilkins returned to it when he was acting for William (see Chapter 16, Georgiana’s 


confession).’* 


William needed to discredit Georgiana, because, despite his and Parry’s protestations, she had 
not cleared him. According to William, Wilkins believed that he was innocent partly because he had 
heard Georgiana’s version of events directly from her. But it would be improper for Wilkins to disclose 
to William, or anyone else, what Georgiana had said while she was his client. This seems to have been 
ignored — not least by Wilkins’s apparent (in William’s words, above), ‘full knowledge of all Mrs. 


Dorey's disclosures’."” 


Wilkins might have objected to Georgiana’s lies, but it is likely also that their relationship 
ended because she could not afford him and he was not prepared to act for her without being paid, 
or paid his usual fee. Yet he did then agree to act for William on that basis, allegedly out of concern 
for his innocence. Without doubting that he held that view, most barristers — and especially Wilkins — 
would relish the chance to swagger on the grand stage of the Old Bailey in a case as celebrated as the 
Wills Forgeries: all the better if the client was the highest profile defendant, and possibly innocent. 
There was no hope of saving Georgiana, but Wilkins could make his name even more famous if he 
could get an acquittal for William. He was still climbing his profession and did not become a Serjeant- 
at-Law until a few years later. 


It is not clear when William got together with Wilkins. The Times reported that Parry attended 
the hearing of 23 March “as the substitute for Mr. Chambers, barrister, for Barber.’"* But this may be 
an error, considering William’s wish to instruct Thesiger. 


Was the right sort of case for Wilkins? One fierce advocate (a lover of three exclamation 
marks at the end of sentences) for William in later years was a solicitor turned barrister, Sir George 
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Stephen, and we will turn to his perspective, of 1851, in Chapter 33, but he did comment that ‘in Mr. 
Wilkins, not then a sergeant [sic], [William had] one of the most able counsel that ever addressed’ the 
bench.’ Wilkins became a Serjeant in 1847 and Woolrych described him as ‘One of our greatest 


orators before a jury...”"° 


He had been an actor. This was not so uncommon as it probably is now: 


The barrister in those early years knew well that he could acquire fame through his performance in 
court. And performance was the word. There had long been an affinity between stage and bar — actors 
and barristers often went to the same training school, a famous one being run by an ex-actor called 
John Cooper. The Northern Circuit had a long-established tradition of putting on plays; ... Several 
leading counsel, such as Charles Wilkins, Edwin James and Ballantine claimed earlier experience of the 
boards. But their best performances were reserved for the courtroom.'” 


Crowds of the curious turned up to fight their way into Mansion House to see the hearing and 
the notorious defendants. Lewis writes that ‘the populace at large regarded the courts as legitimate 
places of entertainment’. Door-keepers at the Old Bailey made tidy sums as entrance fees (or bribes 
as they really were) and even drummed up business by regaling passers-by in the street with the 
titillating details and upcoming key moments of the sensational trials playing out in the courtrooms: 


The public booed and hissed, applauded their favourites, cheered and catcalled. ... At the Chartist 
Trials in 1848 the going rate, according to the Daily News, was 2 shillings when Wilkins was addressing 
the jury.!8 


Wilkins had an extraordinary background. Although Woolrych has it that he was the son of 
an ‘eminent surgeon’ in Shaftesbury, Dorset, and was born in 1800,'” Lewis says that he was an 
illegitimate son of Lord Shaftesbury and was ‘looked after by a doctor and treated as a son’. A child 
of his name was baptised at Holy Trinity church, Shaftesbury, on 4 July 1802 and only his mother’s 
name was recorded: ‘Charles Wilkins, Son of Maria Adams, B.B.’ The ‘BB’ confirms that the birth was 
illegitimate, standing for ‘base born.’ He confirmed Shaftesbury as his place of birth in the 1851 census 
when he was in Mount Pleasant, Liverpool, presumably for a case, describing himself as ‘Serjeant-at- 
Law’ and accompanied by his clerk, George H. Whittell. He gave his age as forty-seven. If Charles 
Wilkins was the same as the baby baptised in July 1802, he would in fact be forty-eight at the census 
on Sunday 30 March 1851. He did not like Liverpool. When it was mentioned to him, he said: 


“T have the same horror of the place, and I never entered into it without having a fit;’ and strange to 
say that, on the last circuit the Serjeant ever went, he was seized with a fit at Liverpool, from which he 
never recovetred.20 


According to Woolrych, he was at school in London for a time but ran away and never 
returned. His ‘father’ Dr George Wilkins, placed him with an apothecary but he decamped from there 
too and seems to have walked country roads, slept rough, and worked on a harvest — although only 
for one day because of the blistering of his hands.*! Lewis provides a rather different but not entirely 


inconsistent version: ‘a “youthful indiscretion” caused his banishment’ from the Doctor’s home. He 
met a commercial traveller and they worked that trade for a few years in the Midlands. They also sang 
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songs and told funny stories in pubs before passing round the hat. By this he survived. His working 
life became a little more structured when, in the 1820s, he became an actor with strolling players and 


his repertoire expanded to include acting playlets as well as singing and telling humorous stories. 


The uncertainty of the acting life eventually led him to preaching in Methodist chapels. He 
then took a job in a Birmingham school as ‘an usher’ and married. Eventually he set up a school for 
English literature. But he was a Micawber-esque character and spent far too much money for a man 
of limited income. He maintained his interest in ‘theatricals,’ and one day he came a across troupe that 
included a Yorkshireman ‘who possessed an infinite fund of low humour.’ Keen to observe this man, 
he treated the players to dinner (albeit an ‘ordinary’) at the best inn in the town. When the wine was 
flowing after the meal, he had to step out of the room for a moment, and heard a toast proposed to 
him but in insulting terms. When he returned, he first responded in kind and then: 


“T rang the bell, and told the master to turn the scoundrels out of the house, and make them pay for 
their ordinary, a result,” — he added, “not very likely to come to pass.” 


The school venture was not to last. He fled, leaving it and his wife behind, and no mention is 
made of what happened to het.” Woolrych says laconically that, ‘Who his wife was he forebore to 
tell’, and reports that his next step after his escape was to turn to politics.” But before that, he ‘was 
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reduced to begging, sleeping at nights in a brick kiln in Highgate. 


He was in difficulty for at least two years and even went to Stratford-upon-Avon in the hope 
of being able to act in the Shakespeare Jubilee, presumably that of 1830,” but he ended up back in 
pubs and taverns, playing the clown and hoping for a full hat. By 1831, at election time, he was in 
Newark in Nottinghamshire. To support the Liberal candidate, the barrister Serjeant Thomas Wilde 
(later Attorney-General, Lord Chancellor, and Lord Truro), Wilkins gave a well-received speech. He 
was described, although by a supporter of Wilde’s opponent, the Town Clerk, Tallents: 


In proposing Wilde, Kelk advocated radical reform and the ballot. Handley spoke in favour of reform 
and retrenchment. One of the Blues nominated the radical Charles Wilkins of Shaftesbury, ‘an 
occasional lecturer in politics and education’, as Talents [sic] understood, who had ‘a good command 
of language, especially of the violent vituperative class and glories in calling himself an agitator’. 


Barristers are, unfortunately,” often involved in politics many stand for Parliament. In the 19" 
century prospective MPs, including barristers, were not adverse to spending thousands of pounds on 
bribing voters.” The character of lawyers outside the courtroom or office seems to have been of much 
less concern than it is today.” An egregious example is the continuation in practice of Edward 
Vaughan Kenealy. In May 1850 he was convicted of the savage beating of his illegitimate son, who 
was only just six at the time. The boy was found crying in the street and passers-by were appalled by 
injuries to his back and legs. A surgeon who examined him found a mark on his throat from ear to 
eat (but nothing on the back of the neck) including that the skin had been removed from the front 
part of the throat ‘by pressure, by a cord, or something passed round the neck.’ The injury on the 
throat was suppurating. The child’s back ‘from the shoulders to the posteriors, was covered more or 
less with bruises produced by a rod or cane. They were of a different colour where near the bone. ... 
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From the posteriors down to the ankles there were marks which showed evidence of the same 
castigation. I should say great violence must have been used. From the shoulders down to the hands 
there was evidence of the same treatment previously.’ There was some evidence that the boy had been 
stripped, his hands bound and the tie used to hang him from a peg, following which the whole of the 
back of his small body had been beaten. After a trial with leading counsel on both sides, the jury was 
directed that there was no evidence of the hanging up and to find Kenealy not guilty of aggravated 
assault. He was convicted of common assault. The child had been cross-examined in the committal 
proceedings and before the jury, sometimes by Kenealy himself. That there was a beating and that it 
had gone too far was in effect admitted by the defendant. After a nauseating judgment by Patteson J, 
partly justifying the chastisement because the child was badly behaved, Kenealy was sentenced to a 
month in prison. In 1868 he became a QC. There is some, but grossly insufficient, satisfaction in his 
later downfall. He made an almighty mess of defending in the famous criminal trial of the Tichborne 
Claimant: the judge, a former friend of his, condemned his behaviour, rightly, as ‘one unceasing torrent 
of invective, of dirty, foul slime.’ He was disbarred.” 


Wilde was impressed by the young Wilkins and by 1831 helped him enrol as a student in the 
Inner Temple; and paid the fee for him. The registration included: ‘aged 29, only son of George 
Wilkins, of York Place, Islington, in the County of Middlesex, Surgeon.’ Dr Wilkins had moved to 
London, and the two men had been reconciled at some stage. The doctor later took pride in the 
achievements of his apparent son.” 


Wilkins found a place in the Chambers of a Special Pleader, a good way to learn, with a Mr 
Warren, author of books and eventually, perhaps to Wilkins’s amusement, Master in Lunacy. It did 
not go well. They quarrelled and there was no reconciliation “for many years.’ Bearing in mind that 
Wilkins had left school early and not attended University, we see Woolrych commenting: ‘And more 
than this, there is no ground for supposing that he either sought or met with any other opportunity 
of legal instruction.’ 


Despite this, Wilkins was called to the Bar on 12 June 1835 and went to Manchester to 
advocate at the New Bailey Sessions, as well as in Yorkshire as necessary.’ He impressed, and 


prospered. 


Even when practising, he was politically active, reported to have given speeches in 1838 and 

1841, and described as ‘of Manchester.’ Allowance needs to be made for context: the 1838 speech” 
was to a very jolly five hundred fellow-travellers at a ‘Grand Conservative Banquet’ in Tintwisle, on 
the Manchester side of the Pennines. There was a band and ‘two-hundred and forty females, including 
the beauty and fashion of the neighbourhood’. Blue silk banners were hung, joined by ‘rich flags,’ such 
as the Royal Standard, St George’s Ensign, St George’s Cross and over forty of simple blue and white. 
Mottos abounded on the roof beams: “With Peel for our pilot we’ll weather the storm’ — ‘Church and 
State, and No Surrender’ — “God Bless Adelaide, the Queen Dowager.’ Twenty-eight pillars were 
painted yellow and blue. Hundreds of flowers hung from baskets. When the dignitaries, including 
Wilkins, came in, they ‘were loudly cheered... and the band struck up, “Oh! The roast beef of Old 
England!” Toasts included the Queen (followed by the national anthem, with applause at the ‘most 
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significant passages’); ‘the Queen Dowager’; “Our glorious Constitution in Church and State.- (four 
times four)’; ‘Sir Robert Peel and the Conservative Members of the House of Commons’; “The Duke 
of Wellington, the pride of the British army, and the conqueror of the conqueror of Europe.- (three 
times three and one cheer more.)’. There was a call for bumpers — large wine glasses — as the singing, 
cheering, roaring diners, toasted the health of the president of their Conservative association. 


The speeches that led up to the toasts were combative. Radicals and infidels were attacked for 
corrupting Englishmen ‘by the snares, the cant and hypocritical representations of every unmanly, 
lying infidel destructive [sic]... You may know [such a wretch] by his trickery and hypocricy [sic], - 
(cheers) — his very track is marked with his venom, with his low, degrading cunning.’ Daniel O’Connell 
suffered severe vituperation, including unfortunate mocking of his Irish accent. The ideology on show 
was perhaps summed up in the Chairman asserting that England’s ‘foundation... is religion’ (which 


also led to ‘national prosperity’) and expanding on this: 


Therefore did the wisdom of our ancestors purge the land from the impurities of popery, substituting 
the purer church of protestantism [sic] as the foundation of and very cement of our glorious 
constitution, hence sprang our subsequent prosperity, energy, and power.- (Cheers.) That church is 
now assaulted by united bands of Papists, Infidels, and Atheists; 


Into this feverish, wine-sodden atmosphere, Wilkins was introduced to the toast of ‘Charles 
Wilkins, Esq., and the Conservative Bar.- (Three times three, and one cheer more.)’ He too attacked 
opponents for ‘their cunning, their malignity,’ but quickly turned to the theme announced by the 
introductory toast. With typical overstatement, understandable in the rollicking hall, he announced 
that he ‘cannot not conceive that any honest lawyer could be anything other than a Conservative.’ 
(Let’s hope William was a Conservative.) He talked of his defection from the ‘rebellious banners’ of, 
presumably, the Liberals even though ‘they deified me — my name was never mentioned but as a signal 
for applause, which was always responded to until echo applauded again’. Celebrating protestant 
principles of self-improvement, he boasted that by ‘nothing but my own exertion, seconded by God’s 
blessing,’ ‘without friend or patron,’ and indeed ‘originally without acquaintance within a hundred 
miles of this place, I am, thank God, realizing upwards of £1000 a year by my profession.- (Cheers.)’ 
With broad sarcasm, he declaimed, ‘Let the judicial appointments of the corrupt Tories be contrasted 
with those of the impartial and pure Whigs.- (Laughter.)’ He attacked the establishment, again with 


sarcasm: 


but we have fallen upon more liberal and enlightened times; we have been blessed with a Chancellor 
who in the hall of Lincoln’s Inn whiled away the monotonous hours of equity inquiry with bon mots and 
low comedy, and who, from the woolsack, floored his opponents by deafening dogma or scurrilous 
personalities; who supplied legal deficiencies by a bungling treatise on optics, superficial crudities upon 
natural philosophy, or incorrect editions of Lardner’s incorrect chapters upon mechanics.- (Loud 
laughter and cheers.) 


This was directed at Lord Brougham” who had published various scientific texts including 
(sharing a volume with ‘Dr. Lardner’s Treatise on Hydrostatics and Pneumatics), ‘the Second Part of 
Lord Chancellor Brougham’s Account of Lord Bacon’s Novun Organum.’”” He also wrote A Discourse 
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of the objects, advantages, and pleasures of Science which referred to treatises on optics, mechanics and 
hydrostatics, amongst several other subjects.** Brougham was Lord Chancellor from 1830 to 1834 and 
what Wilkins had to say about him is echoed in the Dictionary of National Biography: 


he was less popular with the lawyers. His courtroom manner was brusque, and [he] often paid little 
attention to the technical arguments of lawyers, sometimes writing letters or reading proofs of his 
articles in court, sometimes sleeping. Nor was his legal reasonine—in any case that of a common 
lawyer—highly regarded, particularly in comparison with his contemporaries Lyndhurst and Sugden.*? 


Wilkins concluded his rousing speech with his own assault on Radicals and dissenters: 


we refuse to comply with the demands of those who, to suit factious and sectarian views, would 
mutilate that which God hath commanded to be kept entire, and who, in point of fact, would isolate 
portions of that book to suit the purposes of Popery, Unitarianism, and every species of religious 
quackery and Radicalism. (Loud cheers.) 


When he finally sat down, another song was bellowed out, “The pilot that weathered the 
storm’. After more speeches and toasts, the band played ‘Heart of Oak.’ The attending journalist 
enjoyed the toastings too. After long transcriptions of earlier declamations, the speech of a Mr 
Richardson is reported informatively and comprehensively: ‘Mr. Richardson... replied at considerable 
length.’ Perhaps he was to merry to write. He resorted to a final short paragraph: ‘Many other toasts 
were drunk after suitable Introductions, and were duly responded to. The Company separated soon 
after eleven o’clock.’ It sounds like quite a party. 


How Wilkins loved to perform! And his oration was very effective (albeit that this night he 
had an audience that was receptive both politically and alcoholically). 


Wilkins had ‘a successful and meteoric career on the Northern Circuit,’ becoming a Serjeant 
within ten years of his call to the Bar*’. He had a taste for wine and women and spent his ‘considerable 
fees... as quickly as he earned them.’ Charles Kemble, the actor, said that he also fell into the hands 
of moneylendets.*' He set up in London in 1840. Later, he took one of the Castelnau Villas built in 
Barnes in 1842-43, just south of the Hammersmith Bridge which had opened in 1827." There were 
20 pairs of villas and they were named after an estate near Nimes which had belonged to a Huguenot 
family re-settled in England. A family member, Major Charles Boileau, had built Castelnau House 
some way from the river and then developed the road from there, towards the bridge, with villas and 
cottages. The road was originally Upper Bridge Street but was renamed Castelnau after his death. 


The 1841 census has Wilkins in Manchester, apparently in a hotel, with his wife for whom no 
detail is given other than ‘Mrs Wilkins.’ The census form was probably completed by the hotel owner 
or manager: not only did he not furnish her with a given name, but the guests all seem to have had 
remarkably rounded ages 30, 20, 25, 25, 20, 25, 15, 20, 25, 20, 15, 25, 25, 40 (Charles Wilkins, barrister), 
40 (Mrs Wilkins) and so on, suggesting estimates rather than facts. A Marquis was staying and his age 
and that of a male relative were given as ‘above 20.’ Lewis tells us that Wilkins married an actress after 
he became leader of the Northern Circuit, ‘but this caused some comment so he went to London and 
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built up a substantial practice’. He and his second wife stayed together until his death, and although 
he was a very sociable, humorous, and mostly well-liked man, he was sensitive: 


He had a warm heart, and his acts of kindness to person in distress are without number. He was, 
however, capable of showing resentment, and he was then dangerous. The least reflection upon his 
wife’s origin (she was an actress,) would convert a sincere friend into a bitter enemy. He loved her to 
distraction, and [she] deeply and constantly... repaid his affection.# 


The consensus seems to have been that he was an excellent, oratorical jury lawyer, but less 
strong on technical law or in responding to the sharpest and best trained minds at the Bar. Victorian 
writing tends to floweriness if not exaggeration, and to inconsistency. Woolrych writes that Wilkins 
was ‘the master of the day at the criminal bar, and he never lost his power’, but also criticises him, as 


we shall see.’ 


T/ustrated London News (1844) ‘The Wills Forgery Tria?’ 13 April 
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Wilkins was easily offended and did not cope well when on the wrong end of repartee or 
ridicule by his colleagues in public courtrooms. Ballantine recounts how Wilkins took umbrage when 
a regular opponent, and ‘a terrible thorn in his side,’ Serjeant Thomas (who had risen from a ‘humble 
position’ in life) deflated him, unkindly, but probably with accuracy: 


Wilkins looked as if he could have eaten his antagonist, and his voice was in perfect keeping with his 
inflated oratory. Thomas arose when his time came, and, fixing his eyes upon his opponent, 
commenced in solemn tones with these words, "And now the Hurly-Burly's done..." Wilkins waited 
for no more, but, tucking up his gown, got out of court as quickly as he could; not without a remark 
from Thomas which, being somewhat undignified, I abstain from repeating.* 


The victims of his cross-examinations will have felt less sympathy than others; but he seems 
to have been generally popular and good-hearted. And he must have had reserves of toughness for 
the knockabout behaviour in the criminal courts, particularly at the Old Bailey. 


William Ballantine 


Ballantine was called to the Bar in 1834, although it is not clear when he first started to appear 
at the Bailey. He tells us that when he, 


first joined the bar at the Central Criminal Court...there can be no doubt that the mode in which 
business was conducted in that tribunal made it a term of opprobrium to be called an Old Bailey 
barrister. 


Even if Ballantine was describing the 1830s, Lewis takes matters up to some thirty years later: 


The disreputable conduct of the Old Bailey barristers was a byword throughout the early Victorian 
period. It earned them such a bad reputation that, when Ballantine was black-balled at the Reform 
Club, it occasioned no surprise: “An Old Bailey barrister would be black-balled even if he were Jesus 
Christ.” The commonly held view was that the Central Criminal Court was one where “the ruffianism 
of the prisoners is now and then surpassed by the ruffianism of the advocates”, and it was not until 
the 1860s that the position improved significantly.” 


In Trollope’s Orley Farm, published in 1862, a barrister was ‘great in will cases’ but ‘had been 
no Old Bailey lawyer, devoting himself to the manumission of murderers, or the security of the 


swindling world in genera oe 


Wilkins had his weaknesses but, overall, the destitute William was lucky to have such an 
experienced and often effective barrister acting for him. Woolrych wrote that, ‘In a criminal case, he 
had no competitor who could approach him.” Wilkins was a highly experienced streetfighter in the 
bitter battles of criminal trials, but rarely would he face the level of firepower brought to bear in the 
Will Forgeries case. 


Prosecutors 


The prosecution was deemed sufficiently serious for the Attorney-General himself to lead the 
case, supported by Clarkson, Henry Bodkin and Sir John Bayley. 
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Sir Frederick Pollock OC 


The Attorney-General was Sir Frederick Pollock QC,” of St Paul’s School and Trinity College, 
Cambridge, undoubtedly an excellent lawyer and who, in the middle of the Wills Forgeries case, 
became a senior judge, Chief Baron of the Exchequer. He had lived opposite William Ballantine’s 
family house in Serjeant’s Inn, and Ballantine had acted as his junior from time to time. His view of 
Pollock is unequivocal: 


I look back to him with much affectionate regard, which may possibly bias my opinion; but I am not 
afraid to assert that no stain ever found its way upon his escutcheon, and no charge of jobbery ever 
followed his well-deserved success. He was in fact an upright and honorable gentleman. His 
attainments were of a very high order. He took the first honors at Cambridge, and almost down to his 
death took delight in the most abstruse problems in mathematics.>! 


Pollock was, however, human and some lawyers even now will raise a wry smile at his tactics 
on the Northern Circuit: 


when at last he came to the front I fancy there were very few in the profession that grudged him his 
good fortune. It is not a bad story that is told of htm when upon the Northern Circuit. A gentleman 
named Alexander had a large leading practice, and it was noticed that Mr. Pollock, as he then was, 
always made complimentary allusions to him. Some one asked him how he could possibly do so. 
"Why," said he, "do you not perceive that if I did not keep Alexander in business, I should have that 
fellow Cresswell against me in every case?"52 


The Right Honourable Sir Frederick Pollock (1783-1870), Lord Chief Baron of Her Majesty's Exchequer, Francis Grant 
(1803-1878), Huntingdon Town Hall, ArtUK? 
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Clarkson and Bodkin 


We have already met Clarkson. He and Bodkin are named in a lampoon in Punch, satirising the 


coutts as theatre: 
Old Bailey Dramas 


We understand that it is in contemplation, by the speculators who farm the privilege of admitting the 
privilege of admitting the public to the Old Bailey — facetiously termed an open Court — to appoint 
agents among the librarians and music-sellers at the West End of the Town. A few advertisements in 
the following style might be circulated by way of experiment. ... 


RICH TREAT. — The celebrated judicial buffo, Mr. Baron Alderson, in Four Cases. A reserved seat 
immediately opposite this unrivalled humourist being still vacant, applications should be addressed at 
once to Messrs. Suchanone. 


UNUSUAL COMBINATION. — The Attorney-General in Two Trials. MR. CLARKSON, the 
celebrated heavy man, in his favourite character. BODKIN in a new Case; MESSRS. HORRID and 
FLORID, SMOUCH AND CROUCH, all at half price. No fees to clerks. Considerable discount 
allowed to agents and others. Apply to Messrs. Fooo, Petty and Fooo, in the Court-yard of the Old 
Bailey.*4 


Ballantine also tells us that the most successful barristers in the 1830s, pushing out the old 
guard were ‘Charles Phillipps and Clarkson, with Bodkin bringing up the rear, getting the cream of 


the business.” His verdict on the latter was: 


William Henry Bodkin was a man of a different type [from Clarkson], and, in my opinion, if his 
education had been equal to his natural ability, he would have attained a very high position. He was 
acute and clear-headed, and, as I have already mentioned, he was very successful in the civil business 
of the Middlesex Sessions. He was a pleasant companion and extremely popular and there were many, 
including myself, who received from him substantial marks of kindness.°° 


Three ‘impressive leaders of the criminal bar’ are identified by Lewis as Clarkson, Bodkin and 
John Adolphus (whose prominence was earlier than the others and who died in 1845). He writes this 
as an introductory contrast to ‘the men that the public really took to their hearts were those who 
showed not only powerful advocacy but also human weaknesses... William Ballantine [and] Charles 
Wilkins’.”’ 


Sir John Bayley 


The prosecution team was completed by Sir John Bayley. He was the son of an eminent judge 
and considered ‘a good lawyer’ but ‘more known for his social than legal eminence’. He was kind to 
Ballantine,* and was a fine cricketer. He played for the MCC and is known to have made at least 


eleven appearances in first-class matches. 
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Behind this formidable advance guard, Charles Freshfield and his clerks provided expert and 
well-resourced support. 


In contrast, William had Wilkins, Parry, his former clerk Robert Peckham, and the newly 
qualified Thomas Elisha Bramall who was probably not of much use on tactics or legal questions but 
at least was another pair of hands. Concern about ‘inequality of arms’ — the firepower of artillery 
against rifles and pop-guns — in major cases remains a common complaint, and William and his co- 
defendants were massively outgunned. The impact of that should not be underestimated but there is 
something that complaining defendants rarely mention and which can, at least to some extent, mitigate 
the imbalance: investigators and prosecutors must become familiar with a case from scratch and make 
sense of it, while the defendant has lived it and knows the close detail. Also, although the rules of 
evidence at the time meant that there were many witnesses called to prove facts that would not be 
needed today (such as entries in public registers), the case against William himself was relatively 
straightforward. After, without much difficulty, establishing that Joshua and the extended Richards 
family were engaged in fraud and forgery, the core question to be pursued by the prosecution was 
whether William was complicit or a mere innocent bystander. 


The stage was set. 
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Chapter 16 — Vindication for Some 


I often had conversation with Stewart. He told me he had no relations, except a brother, 
who went away early from Scotland ... and he had not seen him or heard of him for a 
number of years. Stewart was himself a Scotchman. I could judge that from his dialect. 


James Cranbourne Strode of Great Marlow! 


Stewart told me that he came from Scotland. The person brought by Hyatt asked about 
Stewart’s relations. I told him I heard say that he had a brother, but that was all I knew 
about him. I also told him Stewart was a Scotchman. About three weeks afterwards, a 
different person was brought. I told him the same I had told the first. 


William Loosely of Great Marlow” 


At this moment he stands before you — penniless and forsaken — to answer a charge, in 
itself formidable, but rendered terrible by the consummate skill with which it has been 
urged and enforced. Weak, he is called upon to resist the strong, palsied with 
apprehension, to answer the arguments and subtleties of the highest understanding, 
without sword or buckler, to parry the thrusts and ward off the attack of the armed and 
powerful. Notwithstanding this, strong in his consciousness of innocence, sustained by 
the strength of truth, he asks no favour, he makes no appeal to your pity (but who can 
withhold it?), he demands justice. 


Charles Wilkins, of William? 


Home for William and Joshua was Newgate Gaol. They had a long ten days to wait. 


After their committal on 30 March 1844, the trial of the Stewart fraud was called on 
Wednesday, 10 April. It would last until Monday 15 April, including a full hearing on the 
intervening Saturday. There was ‘great excitement... in the neighbourhood of the court, which 
was beset by petsons anxious to obtain admission.” At least one lesson had been learned from the 
crowds that caused Montague Chambers to arrive late for a Mansion House: “The most excellent 
arrangements had, however, been adopted, to promote the convenience of those having business 
in the courts, no person being admitted without an order from the Sheriffs or Under-sheriffs’. 
That would not last. 


The courtroom was alternately hot and frigid, everyone tortured by a Dr Reid’s new 
ventilation system that chilled the legs. Jurors and barristers begged for short adjournments to 
defrost their limbs.-As was common, ‘A number of elegantly dressed ladies were present on the 
bench, and in the body of the court.’ Let’s hope they had come well insulated under their 


voluminous skirts. 


Lewis tells us that, even later in the century: 
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The public appetite for sensation had certainly not changed. Ladies continued to crowd into the 
divorce hearings to ‘listen unabashed to details to which the reporters can barely allude’, and there 
were scandals enough: seduction in the ‘rocking gondola’ in the Codrington divorce case, the 
attempted rape of the philanthropic Emily Faithfull and its repulsion with a poker, the new use of 
chloroform by several amorous dentists; it was left to Mr Justice Cresswell to rasp a heavy hint to 
the ladies who still remained in court on one such occasion — ‘All respectable women having 
withdrawn, the case can now proceed.”6 


Important personages and respectable women might well sit up by the judges. Even the 
Prince and Princess of Wales sat up on the bench one afternoon during the notorious Tichborne 
Claimant civil case that lasted from 1871-72.’ Sometimes the judge’s daughter would be there (no 
doubt to witness her father’s brilliance - in a safe case, such as the Will Forgeries) but also ‘ladies 
of fashion rushed in to hear the salacious details of the “crim. con.” actions, blushing prettily all 
the while.” ‘Crim. con.’ meant criminal conversation, namely adultery, for which the wronged party 
sued for damages.’ 


Three judges entered the expectant courtroom at 10am precisely: Baron Gurney and 
Justices Williams and Maule. Sir John Gurney was clever, both as a barrister and a judge. He had 
prosecuted two of the Cato Street conspirators and Andrew Cochrane-Johnstone, an MP who had 
been part of a conspiracy that put out false rumours of the death of Napoleon in battle. This 
caused the Stock Exchange to rise and allowed the conspirators to take great profits. Cochrane- 
On the Bench, Gurney ‘certainly ... had earned the 
reputation of being a very pitiless judge, and his manner at times was almost brutal.’ By the time 


Johnstone was convicted but fled abroad. 


of this trial, he was ‘in feeble health’.'' He was seventy-six and would be too ill to continue working 
after January 1845. He died in the following March.” 


Mr Justice John Williams was known as Johnny when not being addressed in Court. He 
made his name as one of the prosecutors in the trial of Queen Caroline. When at the Bar he was 
famous for using expletives, but sadly the stories told of him are self-edited by those who recount 
them. A pushy instructing solicitor had once interrupted him in court and suggested he ask a 
witness a particular question. He did so and the answer convicted the unfortunate defendant: 
“Turning to the attorney, he said, emphasising as may be imagined every word with strong 


additions: "Go home, cut your throat, and when you meet your client in h----, beg his pardon."”” 


Williams was also ‘a capital shot,’ laying waste to game ‘birds right and left.’"* As a judge 
he looked severe ‘but he was sincere and earnest in his desire to administer justice and was 
admired’; and he was popular with Bar and Bench. He was 67 when he sat in William’s case and 
would die two and a half years later in September 1846."° 


The third judge, Mr Justice Maule, was a friend of Ballantine and considered a good judge 
and ‘a first-rate lawyer.’ He was an excellent mathematician who ‘had been senior wrangler and 
senior medalist [sic] at Cambridge’. He was friendly with Charles Babbage,'° who first developed 
the ideas that led to the digital computer. Commercial law and marine insurance litigation made 
his name. As former counsel to the Bank of England, it is surprising that he sat in this case. He 
was noted for his irony, mostly of an arcane nature that would amuse only lawyers, but he is 
particularly (mis)remembered for criticising divorce law and procedure which made it utterly 
impossible for an ordinary person to obtain a divorce — because of the expense and complexity of 
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the legal process. His comments have been mangled over the years'’ and even the 
contemporaneous report in The Times might exaggerate what he said, but it gives the flavour to 
which others added more spice in later years. At Warwick Assizes in 1845, he was sentencing a 
poor man convicted of bigamy: 


Mr Justice MAULE, in passing sentence, said, that it did appear that he had been hardly used. It 
was hard for him to be so used, and not be able to have another wife to live with him, when the 
former had gone off to live in an improper state with another man. But the law was the same for 
him as it was for a rich man, and was equally open for him, through its aid, to afford relief; but, as 
the rich man would have done, he should also have pursued the proper means pointed out by law 
whereby to obtain redress of his grievances. He should have brought an action against the man 
who was living in the way stated with his wife, and he should have obtained damages, and then 
should have gone to the Ecclesiastical Court and obtained a divorce, which would have done what 
seemed to have been done already, and then he should have gone to the House of Lords, and, 
proving all his case and the preliminary proceedings, have obtained a full and complete divorce, 
after which he might, if he liked it, have married again. The prisoner might perhaps object to this 
that he had not the money to pay the expenses, which would amount to about 500 1. or 600 1. — 
perhaps he had not so many pence — but this did not exempt him from paying the penalty for 
committing a felony, of which he had been convicted. His Lordship might, perhaps, have visited 
the crime more lightly if the prisoner had not misrepresented himself as a bachelor to Maria Hadley, 
and so deceived her. If he had told her the circumstances, and said, “Now I'll marry you if you like 
to take the chance,” &c.; but this he had not done, and thus he had induced her to live with him 
upon terms which she perhaps else would not have done. It was a serious injury to her, which he 
had no right to inflict because his wife and others had injured him. For this offence he must receive 
some punishment, and the sentence was, that he be imprisoned and kept to hard labour for four 


months, which he hoped would operate as a warning how people trifled with matrimony.* 


These then were the men who were to oversee William’s fate. They had their quirks, they 
were experienced, but Gurney in particular was suffering from ill-health; and he was not the judge 
any hapless defendant would choose for the sentencing process, if it came to that. William 
desperately needed a not guilty verdict. 


The four transactions were to be taken as separate trials, with different juries, in 
chronological order: Stewart, Burchard, Hunt, and Slack." 


It took over an hour for the clerk to read out the indictments. Notable by his absence, 
Thomas Griffin was not a defendant: Ballantine’s prediction had come true. The allegations against 
the others, apparently drafted by Sir John Bayley, were duplicative and prolix, but the core was 
simple: that Susannah Richards, deceased, had forged the bond supplied to support the application 
for, in effect, John Stewart’s estate to go to his ‘sister’ Elizabeth; and that Joshua, William and 
Georgiana had been parties to the fraud. William later complained about the length of the 
indictment, but the root of the practice was partly caused by defence lawyers. They had challenged 
indictments over the years, leading to a silly legal position: even a small error in a charge, such as 
misspelling the name of a victim, or getting a date wrong, led to acquittal. There was a decent 
reason for this, which no longer applied ina case like William’s: the death sentence. Witness, juries 
and judges found ways to save defendants for whom they felt sympathy. Accepting that technical 
errors in indictments should lead to acquittal was part of this.” As always, defence lawyers”! took 
advantage (until the law was changed in 1851”) and would pote over indictments in the hope of a 
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technical acquittal of clients, guilty or not. Prosecutors were driven by the court rules, but also by 
this tactic, into trying to cover every eventuality in multiple allegations or, as William put it in his 
case, putting forward a ‘huge indictment which diversified the charge in every form that the 
ingenuity of Old Bailey lawyers could devise’.** The prevalence of this problem is evident from a 
case that ran parallel to William’s: the ‘Irish State Trials’ which involved the prosecution of the 
Irish ‘Liberator’ or ‘Agitator’ (depending on your choice of periodical) Daniel O’Connell and 
several others for conspiracy to — well, to do a great long list of things, starting with - 


to raise and create discontent and disaffection amongst the Queen's subjects, and to excite such 
subjects to hatred and discontent of, and to unlawful and seditious opposition to, the government 
and constitution, and to stir up jealousies, hatred, and ill-will, between different classes of her 
Majesty's subjects, and especially to promote amongst her Majesty's subjects in other parts of the 
united kingdom, especially in England, and to create discontent and disaffection amongst divers of 
her Majesty's subjects serving in the army, and to cause and aid in causing divers subjects unlawfully 
and seditiously to meet and assemble together in large numbers, at various times, and at different 
places within Ireland, for the unlawful and seditious purpose of obtaining by means of the 
intimidation to be thereby caused, and by means of the exhibition and demonstration of great 
physical force at such meetings, changes and alterations in the government, laws, and constitution, 
as by law established, and to bring into hatred and disrepute the courts by law established in Ireland 
for the administration of justice, and to diminish the confidence of her Majesty's subjects in the 
administration of the law therein, with the intent to induce them to withdraw the adjudication of 
their differences with, and their claims upon, each other, from the cognisance of the courts of law, 
and subject them to the judgment and determination of the tribunals to be constituted and 
contrived for the purpose. 


That seems to have been count one or perhaps counts one and two: of eleven that went 


to the jury. A contemporary commentator wrote: 


The indictment was well called the "monster indictment," because it was at all events the most 
monstrous in size and the multiplicity of places, times, acts, and circumstances with which it was 
versant. It would fill a very reasonably sized volume — larger than the number of the publication 


which we now issue.24 


Despite the prosecution’s efforts to cover all eventualities, part of the indictment in Stewart 
constituted a target for Wilkins to attack: the defendants had been charged with being accessories 
to Susannah’s forgery before the fact, which meant, as Gurney put it, ‘that they had each taken some 
guilty part before the date of the bond ... 31“ July 1840.’” The prosecution had felt safe in framing 
the charge against William in this way because they understood that he had visited Henry Hyatt 
and the ‘old men’ at Great Marlow a few weeks after Joshua had been there as “George Jones’. 


Those who have had the back-breaking pleasure of watching trials in the higher courts will 
know that the start of the case proper is almost always delayed by last-minute arguments. In Stewart, 
Wilkins rose and asked that the hearing be adjourned because a subpoenaed witness, the Rev. 
Tracy Coxwell, vicar of Great Marlow, was unable to attend. The Attorney-General did not object 
and the trial was put off a day, to Thursday. 


Spectators were not discouraged by this stuttering start. The courtroom the next day ‘was 
filled soon after its opening by a numerous and highly respectable auditory ... A great number of 
ladies were accommodated with seats on the bench and in the box usually allotted to county 


211. 


One Man’s Justice 


magistrates.’ The three judges ‘were attended on the bench by the Lord Mayor, Mr. Alderman 


Thompson, M.P., the sheriffs, and the usual civic authorities.” 


Application for a separate trial 


Again, and not unusually, the case still could not yet be opened. Wilkins was standing again, 
asking the court to make an order for William to be tried separately from Joshua and Georgiana 
(which would have the effect of delaying the case). The outcome of this was to become one of 
William’s clubs with which he later battered the government about the head. The judges refused. 
The trial would start. 


Why Wilkins had left it to this day, rather than making his application long before or even 
the day before, is not clear, but, before being challenged by the Court, he managed briefly to put 
forward his reasons. His justification was simple. It was: 


essential to the ends of justice, and that he (Barber) could not have justice done to him unless he 
was tried separately ... and that if he was allowed a separate trial it was his intention to call all the 
other prisoners as witnesses in his defence; he (Mr. Wilkins) hoped the Court would not think the 
application unreasonable, because their evidence (and there was every reason to believe they would 
speak the truth) was of vital importance to Mr. Barber, and would lead to his acquittal.?” 


At this time (and up to 1898), defendants could not give evidence at their own trial. Wilkins 
could only question Joshua and the others if they were ztnesses at a trial where, in effect, William 
was the only defendant. Unimpressed with the tactic, Gurney said ominously that, ‘this was an 
application which could not be listened to by the Court.’ Wilkins persisted, citing cases where a 
separate trial had been ordered; but his biggest problem was that, as a matter of law, this could 
happen only with the prosecutor’s consent. The Attorney-General would not agree. 


Gurney said that from his reading of the depositions he did not consider that a separate 


trial was appropriate. 


The application was refused, and the Attorney-General, Pollock, rose to make his opening 
speech (which was later described by Joshua’s counsel as candid, fair and straightforward, “a model 
for counsel for Crown prosecutions”). After warning the jury to put aside any knowledge they 
had about the case from the newspapers and to focus on the evidence, he took time to explain 
why he had refused to agree to separate trials: 


He could not forbear ... here stating, that in his ... judgment, it was essential, from the nature of 
the case, that the prisoners should be tried together. The jury would find that they had been 
working together (whether honestly or otherwise it would be for the jury to determine), and it 
would be impossible to judge of that from the conduct of one of them apart from the conduct of 
the others, affecting the purpose and end all had in view ... and ... if he (the Attorney-General) 
had thought that the ends of justice would be better answered by a separate trial of each of the 
prisoners, he most undoubtedly should have felt it to be his serious and solemn duty, not merely 
to comply with the wishes of his learned friend, but should himself have been ready to originated 
that mode to making the inquiry, with a view to the most satisfactory determination of this 
extremely important case; but he honestly entertained the opinion he had stated. He believed it to 
be essential that the entire case should be heard together, and he did not think it would embarrass 
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the defence of any of the parties now at the bar that the jury should hear and try the question in 
one entire case.?? 


This statement shows that the jury had been present when Wilkins argued for a separate 
trial. If nothing else, he had managed to say in front of them that the other defendants’ evidence, 
if they were able to give it, would not just help William but, without any qualification, ‘would lead 
to his acquittal.” Did Wilkins achieve, or partly achieve, what much of he wanted? Realising that, 
the Attorney-General decided to take the sting out of it. And did William really want the case to 
be delayed while he fretted in Newgate? How could he be so sure that the others wow/d clear him? 
Could they clear him? Was it just a tactic? Wilkins pursued it to the end of the hearing, forcing the 
Attorney-General to say more: 


He distinctly and emphatically stated it to be his opinion, that there never was a case which more 
demanded that such a decision [to refuse a separate trial] should be adhered to. That a most serious 
offence had been committed by some one no one could for an instant doubt; and by whom was it 
committed if not by the prisoners? And yet each counsel, as they successively addressed the Court 
for their different clients, exonerated them from any blame for the part they had separately taken 
in the transaction. His learned friend Mr. James said that Mrs. Dorey had been imposed upon by 
Mr. Fletcher. Mr. Greaves said that Fletcher had been imposed upon by Mrs. Richards, who was 
dead; and Mr. Wilkins said that Mr. Barber had been imposed on by all the other parties. He hoped 
that he not only took a legal but also a common-sense view of the matter, when he stated that 
where a number of persons had been combining together for the purpose of practising a fraud, the 
whole case should be investigated at once, and not that the Court should be subjected to such a 
mockery as a trial of one of the parties one day, who would say he had been innocently imposed 
upon by some of the others, and then have the same farce practised by each of the others 
afterwards. It must, unquestionably, be the best way of arriving at the truth to hear the whole case 
together, and then say which, if any, of the parties were to be believed on their statements. He 
considered it most essential for the administration of justice to have the whole evidence laid before 
the jury at the same time; and, agreeing as he did with the learned counsel for Mr. Barber in 
eulogizing a jury as one of the most sacred institutions of their country, he should consider it but 
a mete complication of useless machinery, if the gentlemen then composing it, with their 
intelligence and with their knowledge of the world, were not competent to discriminate and 
separate the different parts applicable to each of the prisoners.*° 


The witnesses 


The Attorney-General called his first witness, and the trial was underway. Formal evidence 
came first, six bureaucrats producing documents, such as the affidavits sworn by ‘Elizabeth 
Stewart’? and Thomas Griffin that had led to the grant of Letters of Administration. They were 
clerks from Doctors’ Commons and the Bank. 


The main event soon came around. 
Henry Hyatt 


Henry Hyatt, landlord of the Greyhound Inn in Great Marlow came into witness box, to 
face a phalanx of lawyers and spectators. He had met both Joshua (as George Jones) in May 1840 
and William a few weeks, or months later (depending on whom you believe). They both asked 
about John Stewart. Hyatt gave the same evidence as he had at Mansion House, including that 
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William (a) asked him if he remembered ‘Mr Jones’ as having visited him; and (b) gave his own 
name as “Clarence Peckham.’ Both William and Joshua had been to see the old men who had 
known John Stewart. Hyatt said: 


I heard what the people told Fletcher. We could not hear [sic] of any relation of Stewart. They told 
him there never was any relation of Stewart's, except a brother that went to sea many years before, 


and was supposed to have gone to America. 


As for William, Hyatt said that he had come down to Great Marlow ‘about a fortnight’ 
after Joshua’s visit, so probably in late May or early June. He too spent over six hours there and 
spoke to the ‘old men’. Hyatt’s evidence ended with his visit to 52 Nelson Square, where he had 
seen William, including: ‘I told him I could not hear of any of Stewart's relations, except the brother 


before mentioned.’ 


Joshua’s counsel asked one or two questions and sat down. Wilkins laboured to his feet. 
He started with something that William was, and remained, obsessed by: that there was a brass 
plaque outside 52 Nelson Square which did not say ‘Clarence Peckham’ but ‘William Barber, 
Solicitor’ and that Hyatt would have seen it. A line of questioning on this was immediately 
squashed by the witness: ‘I did not see a brass plate on the door in 52 Nelson-square.’ This was 
followed by a dramatic trick by Wilkins: 


The learned counsel here handed a slip of paper to the witness, the upper part of which was 
doubled down, so as to conceal the writing. 


Wilkins asked him whether the visible writing was in his own handwriting. It was. He had 
wtitten out a bill or receipt, covering various items including wine-negus and the hire of a horse. 
William had ordered both: the horse was to be his conveyance back to the railway at Maidenhead. 
Wilkins carefully got Hyatt to accept that William had only visited him once and that all of the 
writing on the bill was his own. Then he asked him if he was confident that William had come 
down about a fortnight after Joshua. Hyatt said that he was. It is not clear exactly when Wilkins 
allowed him to see the whole document, but when unfolded, the bill was dated not in May or June, 
but in October 1840. This was critical — if William had not been involved before the date of the 
bond, 31 July 1840, he could not be an accessory before the fact. 


Hyatt was obstinate. He was sure that William had come down a few weeks after Joshua; 
and he noticed that there was no name on the bill. Nothing put to him by Wilkins would shift his 


evidence: 


Q. Now, do you mean still to adhere to your statement, that it was within a fortnight or three weeks 
afterwards that Mr. Barber came down? 


A, Yes, Ido (looking at the bill). 
[The bill read: 


"Greyhound Inn, Great Marlow, Oct. 13,1840; wine negus, 15; gin, 1s. 6d; tea, 1s. 3d; horse to 
Maidenhead, 5s.; total, 85. 94.") 


I will swear it was not in Oct that he came down and talked to these old people. I do not think it 
was more than a fortnight after Fletcher came. It was not more than three weeks, as near as I can 
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tell. I have given the names of all the parties he spoke to. Inquiry about this was first made of me 
on the 14th of Jan. [1844]. Mr. Barber first asked if my name was not Hyatt. I said yes. He asked if 
a gentleman named Jones had not been there. I cannot be mistaken about that. 


Wilkins was persistent, as he had to be. He asked questions that no doubt reflected 
William’s version of the encounter (since advocates should not invent”), suggesting that it was 
Hyatt who first mentioned the name Jones: 


Q. Did not he ask if a gentleman had been down there about Stewart, and did not you say, "Oh 
yes, Mr. Jones, a tall, dark gentleman?" 


A. No, I did not. Mr. Barber did not say, "Ah it is all the same." He said he came from Mr. Jones, 
and Mr. Jones and him were all one, one firm, and I expected that was the firm of lawyers. 


COURT. O. Are you sure he mentioned the word firm? 
[A.] Yes, and I took them to be Chancery lawyers under Government. 


MR. WILKINS. Q. Do you mean to tell these twelve gentlemen, on your solemn oath, you cannot 
be mistaken as to a conversation four years ago, when your attention was not called to it till Jan.? 


A. Tam not. I noticed it particularly, because it was a sort of excitement to me, a gentleman, as I 
thought, coming to me. I have repeated the conversation over and over again, and have made a 
great deal of inquiry, and that will justify what I have said is correct. There is no mistake about it. 
Barber said he came from Mr. Jones, that Mr. Jones and him were all one firm. I have not given 
two or three different versions of this. He said Mr. Jones and he were equally as one firm. He spoke 
as if they came from one place and one firm, and that is what he said. 


Q. Did he say he and Mr. Jones were equally as one? 


A. No, that I swear. He said one firm. The inquiries were the same. They were all on one business, 
and he said he came from Jones. I had not been at Nelson-square a minute or two, before I saw 
Barber. I am quite sure he said Clarence Peckham, Esq., and I asked for Clarence Peckham, Esq., 
not for Mr. Peckham. 


Wilkins asked no more questions, notably not challenging Henry on most of his evidence. 
The Attorney-General stood to conduct a re-examination, either to firm up what might have been 
undermined in cross-examination, or to staunch the bleeding. But he produced a useful tool to 
stitch up the wound: 


MR. ATTORNEY GENERAL. @. Did you make any memorandum in your book about Clarence 
Peckham, Esq.? 


A. Yes. I have the memorandum here which I made at the time Mr. Barber was at Great Marlow. 
I wrote it from what he said. I made it that day (read) "Clarence Peckham, Esq., 52, Nelson-square". 
My House is about six miles and a half from Maidenhead station. I keep a horse and chaise, which 
I let out, and sometimes let it to people to get to the station. The bill produced does not relate to 
Mr. Barber's visit, when I made the memorandum in my book. It is a date when I never saw Mr. 


Barber. I am quite sure. I told Mr. Barber I was coming to London shortly. 


The entry in Hyatt’s book appears not to have been dated, but it was there, nevertheless. 
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The old men of Marlow 


The judge had, at Wilkins’s request, ordered all witnesses, on both sides, to stay out of the 
courtroom until they gave their own evidence.” When the ‘old men’ to whom Joshua and William 
had spoken in Great Marlow came into the packed courtroom, they did not know what Hyatt had 
said in the witness box or about the bill of 13 October 1840. First up was William Windsor, the 
man to whom Joshua had written (as George Jones) on 25 June 1840 asking him to uncover more 
about John Stewart including ‘what part of Scotland he came from.’ Windsor, a labourer who took 
such work as he could find, remembered two men coming to talk to him about Stewart but he 
could not identify either Joshua or William; nor could he remember how long passed between 
their visits. Wilkins wisely did not ask him whether he told Wi/iam that Stewart was Scottish. 


Another labourer, William Holmes, could not identify Joshua but he remembered William. 
He did not remember whether there was any discussion of Stewart being from Scotland, nor how 
long passed between the two visits. His evidence was brief, but he said, ‘I do not think he said 
anything about Stewart's relations, but I told him I thought he had no relation.’ The Times reports 
a tather firmer statement about relatives: ‘I told him I thought Stewart had no relations. I never 
heard him speaking of having any.’ Wilkins did not challenge this evidence in his cross- 
examination. It would be extremely strange if William had not asked whether John Stewart had 
any family, since that was the very purpose of his inquiries. This suggests that, whatever Windsot’s 
recollection of how it came about, it is very likely that he did in fact say that he did not think there 
were any relatives. If William did not ask the question, that would be quite damning — because he 
would be seeking to avoid an inconvenient answer. Interestingly, at no time did Wilkins challenge 
the men from Marlow by asserting that William did ask about the sister or indeed the brother. 


James M’Lean was the witness who said Stewart was ‘very close’. He had told Joshua that 
‘I knew Stewart, but no relations belonging to him whatever, and I never knew or heard of any. 
Nothing passed about what countryman he was.’ He had told William the same. His initial evidence 
was that the second man came ‘about a fortnight or three weeks after’ Joshua had been there. 
Wilkins tried to get him to agree that in fact months had passed. His response partly undermined 
what he had first said: ‘I do not think it so long as months before I saw the second person, but I 
could not was [sic] swear it.’ The trial transcript is obscure on another answer which The Times 
reported as: ‘I will not swear that it was not months afterwards that the second person was 
brought.’ Wilkins was making some progress in shedding doubt upon exactly when William had 
travelled to Great Marlow, although none of the witnesses accepted that he had visited in October. 


The last witness from Great Marlow was Robert Loosely. His evidence was clearer. He 
specifically said that William came three weeks after Joshua. He had told both men that Stewart was 
Scottish. Ballantine for Joshua seems to have challenged Loosely about what he said at the time, 
leading to the answer: ‘I will not swear that I said a word about Stewart's country, it is so long ago.’ 


Baron Gurney asked the witness to clarify this: 
QO. What is it that you won't sweat? 


A. About his saying anything about his family, or family affairs—I am sure I told the gentlemen, 
that Stewart had told me he came from Scotland. 


The Times has a slightly different version: 
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[Loosely:] The person brought by Hyatt asked about Stewart’s relations. I told him I heard say 
that he had a brother, but that was all I knew about him. I also told him Stewart was a Scotchman. 
About three weeks afterwards, a different person was brought. I told him the same I had told the 
first. 


Cross-examined by Mr. BALLANTINE.- Stewart was a very close person, and never talked about 
his family or affairs. I will not undertake to swear to the exact conversation which passed, as it is 


so long ago. 
By Mr. Baron GURNEY.- I will swear that I told the gentlemen that Stewart came from Scotland.*4 


Wilkins did not risk the witness repeating that he definitely told William that Stewart was 
Scottish, instead confining his questions to softening up Loosely’s evidence by ascertaining his age 
— 70 —and getting him to admit that his memory was not as good as it used to be (which is true of 
most if not all people of that age). Wilkins’s focus was exactly when William travelled to Great 
Marlow. Loosely said, ‘It was about spring when the first gentleman came. I do not recollect 
whether it was in autumn when the other gentleman came, it is so long ago. I will not swear it was 
not in the autumn.’ This was after he had said that he did not think the gap was more than three 
weeks. More damage was inflicted on the prosecution by another answer from Loosely. A clerk 
with Freshfields had asked him a leading question which was also embedded with an assumption: 


Thave seen Mr. Weir, Mr. Freshfield's clerk, three or four times, about this business. He has talked 
to me about this business. He said to me, "Do not you remember a gentleman coming down to 
Great Marlow, to inquire about one Stewart?" and he then said, "And, in about three weeks 
afterwards, don't you remember another gentleman came downr" 


Wilkins had done a good job in undermining confidence in the evidence that William had 
gone to Marlow in May or June. But he had asked no questions about much of the old men’s 
evidence. This meant that the Marlow witnesses were unchallenged on key facts told to both 
William and Joshua: Stewart was Scottish; he was understood to have no relations other than a 
brother; no one had ever heard of a sister; and William was aware that Joshua had used the name 
‘Jones’. At best, William could argue that he had not heard the name when Hyatt said it; or that he 
had simply assumed that the landlord of the Greyhound was mistaken, and it was not worth 
correcting him. More likely, he either already knew that Joshua was using the name or realised then 
that he was doing so. He himself, we know, hid Joshua’s identity behind the name Turrell in Robins, 
at around the same time, according to William: ‘About the end of 1840, or beginning of 1841, 
Fletcher instructed me’ in that case.” He saw nothing wrong in facilitating concealment and 
deceit.” 


When Wilkins chose not to challenge parts of a witness’s evidence, he risked the jury 
concluding that he feared the answer. The formal rule is that during cross-examination, a barrister 
must ‘put’ his client’s case to the witness and, in civil cases, if he does not do so the evidence 
already given on the point is deemed to be accepted as true. We saw Wilkins avoid this when he 
suggested to Henry Hyatt a different version of his exchange with William about how the name 
‘Jones’ came to be mentioned. This is also why unfortunate witnesses even now find that the 
opposing advocate at some point, often at the end of a cross-examination, challenges them very 
directly: ‘It is not true that you saw my client climbing in the window, is it?’ Even if the point has 
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been made before, cautious barristers often do this to avoid being stuck with — by not challenging 
— the witness’s evidence that his client did indeed climb in the window. 


The principle applies in criminal cases but because of the need to ensure fairness for a 
defendant and the fact that serious cases are tried by jury, a breach is likely to be corrected 
pragmatically: such as by the judge reminding the barrister of her duty or the witness being recalled 


and asked the relevant question. 


The technicalities of this principle were not part of the Wills Forgeries case (not least 
because William’s trial was long before the leading case confirming it was decided”), but the fact 
remains that Wilkins did not challenge some evidence, and the likely reason, and consequence, is 
that it was, or had to be, accepted. 


Back to the witnesses 


After Great Marlow came the West End and Camberwell. Witnesses reported Georgiana 
arranging for letters to go to George Jones at Little Guilford Street (and apparently one letter and 
one roughly folded note were recetved and passed on) and described Susannah’s sojourn at 
Southampton Terrace — Joshua visiting sometimes two or three times a day. Wilkins did not bother 
to cross-examine because this evidence damned Joshua but not his client. 


The Temple of Apollo — the Wybrows 


William Wybrow, the Richards family’s landlord at Rathbone Place, was told that Susannah 
was going to Camberwell ‘for the benefit of her health’. 


Wilkins rose for some brief questions. No, Wybrow had not seen Barber visit the family. 
His son, Sidney Hampden Wybrow, a post-office clerk who was not sure whether he was twenty- 
two of twenty-three years old, had a different tale: he thought he had seen William at Rathbone 
Place several times. The reports are ambiguous. He said ‘I appear to have a recollection of Mr. 
Barber having called there on several occasions. I have seen people call. I believe I have let Mr. 
Barber in once or twice.’ Wilkins got Sidney to say ‘I will not swear that Barber was ever at the 
Temple of Apollo’ [in Rathbone Place] but this is followed in the transcript (but not in The Times) 
by his very last comment in evidence, “To the best of my belief he has been there on several 


occasions.’ 


Sidney’s evidence exemplifies two cardinal principles: witnesses need to know that they 
may be watched when waiting outside court and asked about their behaviour when they get into 
the box; and barristers need to be wary of questions that make matters worse. Wilkins pressed him 
on a conversation he had had with his father when they were waiting outside the justice-room at 
Mansion House. His aim was to show that their observation of people going into Court affected 
the reliability of Samuel’s identification of William as a caller on the Richards family. The answer 
was that the exchange between father and son involved a misunderstanding. Samuel Wybrow then 
explained: ‘when we got into the Court they asked me whether I knew either of the prisoners, and 
I pointed to Barber, not knowing either of their names.’ Strangely, The Times, again, did not report 


this answer. 
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Joseph Parkes — solicitor to the Registrar-General 


Evidence dangerous to William came from Joseph Parkes, the solicitor to the Registrar- 
General of Births, Deaths & Marriages. He ‘had occasion to make some inquiry with respect to 
irregularities in the entries of registers in my department, and in consequence of that I heard of 
the circumstances of this case’. He went to New Bridge Street, with Bircham, to search William’s 
office: ‘I think it was on the evening of the third examination at the Mansion-house, in the 
beginning or middle of Jan.’ This is presumably the hearing on 9 January 1844, although that was 
the fourth hearing. There he found the Swart papers and, alarmingly for William, the letter of 7 
October 1840 from Duncan M’Pherson in Callander to Joshua: in which he refused to send an 
altered marriage certificate showing the bride as Jane rather than Janet Stewart. The core of 
M’Pherson’s letter was: ‘were the records to be overhauled, and I found guilty of having given a 
false extract, according to the laws of this country I might be severely punished, if not denuded of 
my office.’ 


Wilkins did not challenge this evidence but briefly tried to establish that the Stewart 
documents in William’s office were kept in a perfectly normal way (and therefore not hidden, 
although he did not expressly say so). Parkes said that they were found in an ‘upper office’ in a 
‘tin-box’ that was opened. He did not notice whether it had been locked.** What Parkes found was, 
however, very limited. The press report is: 


I am solicitor to the registrar-general of births, marriages, and deaths, and in consequence of 
hearing of this case, and of the irregularities in the entries in some of the registers, I had occasion 
to make some inquiries, and in furtherance of that object I went to the premises of the prisoner 
Barber, accompanied by his partner, Mr. Bircham. This was about the time of the third examination 
at the Mansion-house, about the beginning or middle of January last. I went to the office of Barber 
and Bircham, in Bridge-street, Blackfriars, and was present when the letter now produced [from 
M’Pherson] was found and delivered to me. It was found in one of the upper offices in a tin box, 
tied up with the parchment letters of administration of the goods of John Stewart, deceased, and 
five other papers; viz., the statement of Miss Stewart, a letter dated 13th of August, 1840, addressed 
to Miss Stewart by Mr Pott, the proctor, Mr Pott’s bill of costs in the matter of the administration 
of John Stewart, deceased, and two memoranda in blue ink. They were all tied up together, and 
delivered by me to Mr Charles Freshfield, at Bank-buildings. 


Mr. WILKINS.- Were there any other papers found at the same time? 
Witness. — There were some miscellaneous papers, found in different places.*° 


Apart, then, from the miscellaneous papers, Parkes is very clear that he found only seven 
documents. 


There was no challenge by Wilkins to the evidence of M’Pherson about Joshua’s improper 
attempt to obtain a false marriage certificate. Joshua must have suffered when Baron Gurney nailed 
down his attempted bribe: 


Mr. Baron Gurney.- I may presume that in your situation as clerk of the Kirk Session you have 
frequently applications made to you for marriage certificates? 


Witness.- Very frequently, my Lord. 
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Mr. Baron Gurney.- Did you ever on any other occasion receive a remittance of £2 for one? 


Witness.- Never, my Lord. 
Edmund Keene — clerk to the proctor 


Nineteen witnesses had already been called by the prosecution, but there was one more to 
be heard before the court rose for the end of the day. The clerk to the proctor Mr Potts, Edmund 
Keene, described Joshua bringing ‘Miss Stewart’ to him and preparing a first pro forma affidavit for 
her to swear. He described William’s involvement (bearing in mind that Keene’s evidence was later 
criticised by the Court as being, in effect, potentially confusing because unmethodical): 


I afterwards prepared this other affidavit. The first one was objected to as insufficient. I prepared 
that from instructions I received, a portion of it from Mr. Fletcher, and afterwards from Mr. Barber. 
... [T]he affidavit, I believe ... was referred to the registrar. I saw the registrar on the subject. He 
declined to receive it. ... Fletcher called in consequence ... and I received from him on that 
occasion, a portion of the instructions to enable me to prepare a second affidavit. ... The affidavit 
was drawn in the first instance by instructions given by Fletcher. That was objected to by the 
registrar as insufficient. Other facts were required, and then Fletcher, on being applied to, sent Mr. 
Barber. Mr. Barber was informed what was required, and from him we received written instructions 
... This is the draft of the affidavit I prepared, and which was objected to, and afterwards perfected, 
as in red ink, but it had been submitted to him several times. There are other alterations made in 
black ink. Those were the first. The subsequent ones were in red ink. Those alterations were from 
instructions received from Fletcher, and afterwards from Barber. 


The registrar was still not happy and ordered that the clergyman in Great Marlow, Coxwell, 
be written to and asked if there was a Will in the box of John Stewart’s belongings. 


Pletcher called again ... and he went away, if I recollect, promising that the application should be 
made to the clergyman. I do not think he said any thing about his attorney on that occasion. I think 
it was On a ptevious occasion, when application was made to him to amend the affidavit, stating 
that certain amendments were required, he said that he would send his solicitor, Mr. Barber, a very 
shrewd, clever man. That was before I saw Mr. Barber at all. Mr. Barber then called. The 
circumstances were all detailed to him. ... Mr. Barber, when I had told him this, said he would 
furnish me with the necessary instructions. Mr. Potts [sic], upon seeing Mr. Barber there as a 
solicitor, said, he was very happy to see a professional man ... [A] day or two after, Mr. Barber 
called again. He brought a paper which I have got. That was on his second call. A letter was 
produced, I think, on another occasion. When he came in the first instance, it was explained to 
him what was required. He then brought the written statement... A certificate or certificates of 
baptism were also brought, I am not certain which. They were brought at the same time with this 
statement, by Mr. Barber. They were annexed to the affidavit. (A certificate of baptism of John Stewart, 
son of Robert and Jane, of the parish of St. Marylebone, on 26th of April, 1761, born on 11th April, was here 
read; also of Elizabeth Stewart, the daughter of Robert and Jane, on May 15th, 1763, born April 22nd.) 


Keene mentioned that the case was ‘very peculiar’. Although it seems that he never saw 
William and ‘Miss Stewart’ together, Wilkins questioned him on her appearance. Keene was 
unsure: ‘She was an elderly lady, but I cannot say as to her age. ... I cannot say as to her personal 
appearance. She was not very tall, she was a moderate-sized woman.’ Nor had he seen William 
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‘until after the second affidavit was required.’ Wilkins gained some ground with Keene, getting 
him to agree that (like William) he percetved Joshua as respectable: 


I should certainly not have supplied a security for Mr. Fletcher if I had not regarded him as a 
respectable man. There was apparently no risk to any party, the sister being the only next of kin, 
and the only person entitled to property. All that, I learnt entirely from the representations of the 
sister or Fletcher; and from his appearance and those representations, I thought there was no risk 
in furnishing him with a security. 


Wilkins wanted him to confirm that the transaction was conducted normally. Keene went 
along with this, partly, but first reiterated that its overall nature was unusual: “The obtaining letters 
of administration was an irregular business, a peculiar affidavit being required. As far as I could 
see, it was transacted in a proper manner.’ The purpose of Wilkins’s questioning was, of course, 
to show that, however unusual the facts, William was simply acting as a solicitor in sorting it out 
for his client. 


The first day ended. Joshua and Georgiana were in dire difficulty. William had been hit 
with various projectiles: the letter from M’Pherson rejecting Joshua’s improper suggestion had 
been found in his office; he was told in Great Marlow that no one knew of a sister and that John 
Stewart was Scottish; Edmund Keene’s unchallenged evidence showing that William was heavily 
involved in giving instructions; that it was William who gave Keene the certificates showing births 
in Marylebone rather than Scotland. But Henry Hyatt’s evidence had been undermined and Wilkins 
had laid a basis for the jury to decide that there was, at least, reasonable doubt about when William 
had gone to Great Marlow. As barristers sometimes like to say, William’s defence was battered in 
places but not yet holed below the waterline. Wilkins had done a reasonable job in patching up 
such damage as had been inflicted. 


A Sheriffs officer took the jury to the London Coffee House on nearby Ludgate Hill. Its 
name belies the fact that it was a hotel, and a well-known meeting place, described in 1878: 


The London Coffee House, 24 to 26, Ludgate Hill, a place of celebrity in its day, was first opened 
in May, 1731. The proprietor, James Ashley, in his advertisement announcing the opening, 
professes cheap prices, especially for punch. The usual price of a quart of arrack was then eight 
shillings, and six shillings for a quart of rum made into punch. This new punch house, Dorchester 
beer, and Welsh ale warehouse, on the contrary, professed to charge six shillings for a quart of 
arrack made into punch; while a quart of rum or brandy made into punch was to be four shillings, 
and half a quartern fourpence halfpenny, and gentlemen were to have punch as quickly made as a 
gill of wine could be drawn. ... Then came Mr. Lovegrove, from the "Horn," Doctors' Commons. 
... Several lodges of Freemasons and sundry clubs were wont to assemble here periodically— 
among them "The Sons of Industry," to which many of the influential tradesmen of the wards of 
Farringdon have been long attached. Here, too, in the large hall, the juries from the Central 
Criminal Court were lodged during the night when important cases lasted more than one day. ... 
At the bar of the London Coffee House was sold Rowley's British Cephalic Snuff. A singular 
incident occurred here many years since. Mr. Brayley, the topographer, was present at a party, when 
Mr. Broadhurst, the famous tenor, by singing a high note caused a wine-glass on the table to break, 
the bowl being separated from the stem.’” 


For the sake of the jurors, let us hope that they were provided with warmth and food 
because the law required, if they had to consider a verdict overnight, that they were to be locked 
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in ‘without meat, fire or candle’ and this was rigorously applied. In 1849, a juror who said that he 
was ill faced suspicious questioning from the judge, who was probably irritated by a doctor 
correctly (nothing more annoying than that) describing the rule as an ‘antique absurdity’. The 
decision was that the unfortunate man could be given medicine but ‘no nutriment which all might 
equally want, merely because he is weaker and less able to do without it’.” Such a rule might help 
reduce waffle and legal costs today if applied to the litigants and lawyers every night during a trial, 


and perhaps at lunchtime too ... Only saying. 
Day two — more witnesses 


At five to ten on Friday morning, the judges re-entered the courtroom to ‘an anxious and 
attentive audience’. The early witnesses were low-key, Bank employees proving the documents by 
which John Stewart’s stock was cashed. There was some brief cross-examination about the 
identification of William’s signature. 


Charles Hill, stockbroker 


More peril for William. Into the witness box came Charles Hill, the stockbroker who knew 
him from the Southwark Literary Society. Hill had met ‘Miss Stewart’ with him twice — ‘I have no 
doubt whatever that the woman I saw on the second occasion was the woman I had seen before’ 
—and his evidence was, in effect, that she was not the infirm, thin, seventy-odd year old Susannah 
Richards, but someone much younger. A mature woman in her forties, ‘a bulky person, stout in 
width and breadth, and rather above the middle stature.’ This version of Miss Stewart was not 
‘feeble’ as witnesses had described Susannah. Hill ‘did not observe any decrepitude about her’ and 
thought that ‘she did not appear to have any of the infirmities of age.’ He tried to help William by 
adding, “But the time is so long since’ and qualifying various answers with, ‘as well as my memory 
will serve me,’ and such-like. William had formally identified Miss Stewart to Bank staff (despite 
not knowing her), and Hill had identified William. Hill’s evidence about the woman’s age was 


consistent with what he had said at Mansion House: ‘She was a tall person, from 40 to 50 years of 
242 


age. 

The jury listened attentively as Hill explained his accidental overpayment for the stock and 
how he raced around trying to find William, only to find that the cheque had already been 
exchanged for gold; because, William told him, ‘they were silly people, or country people, and were 
alarmed at the panic, that then prevailed (there were rumours of war with France).’ The plural is 
noticeable here and The Times reported similarly, ‘he said they were silly country people, and were 
afraid of a wat with France.’” William made that up. He barely spoke to ‘Miss Stewart’ and, given 
that she (or both of them) was an impostor, it is highly unlikely that they bothered to explain 
themselves to him. Nor do we know whom he had in mind when he said that ‘they’ were concerned 
about a possible outbreak of hostilities. His client was Miss Stewart, alone. He would not describe 
Joshua as a ‘silly country’ person. His glib response suggests that he knew the exchange into gold 
was to take place: he did not express any surprise at Hill’s question (or anticipated question), but 
came up with an explanation. 


Wilkins had some work to do, and he would treat Charles Hill gently — because he was 
sympathetic to William, or at least scrupulously fair. In the context of his and William’s 


membership of the Literary Society, Hill agreed that William was ‘high and respectable in society 
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so far as I know’ as evidenced not only by his membership but also by his role on the Society’s 
governing committee. Hill thought that he could identify the ‘Miss Stewart’ he saw if she appeared; 
he had seen both Georgiana and Lydia and neither was the woman at the Bank. Wilkins trod lightly 
on the unsafe ground of Hill’s evidence about the woman’s age, asking probably only two 
questions, hoping that Hill might soften his evidence, given that he had already said that it was ‘a 
long time ago’ and was cautious about relying on his memory. Hill was unmoved: 


Mr. Wilkins.- Have you sufficient recollection of that woman to say that she was not very aged? 
Witness.- She was not very aged. 

Mr. Wilkins.- Will you undertake to say she was not aged? 

Witness.- She was not, I should say, more than 50 years old. 


Wilkins sensibly left it at that, to avoid further damage.” The exchange as quoted was 
reported in Te Times. The transcript is a little different: “She was not very aged. To the best of my 
recollection she did not exceed fifty.’ Wilkins did not challenge Hill on whether the woman was 
feeble, stout, tall or thin. 


There followed a string of witnesses who described how Miss Stewart was paid: (a) the 
unclaimed dividends of £739 10s., and (b) £652 for the stock after it had been sold by Charles Hill 
for her. The clear implication was that William knew £109 of the dividend money was paid in 
silver and gold, while the whole £652 raised by sale of the stock was immediately changed into 
gold. Wilkins did not challenge this evidence either. 


James Cranbourne Strode 


Nor did Wilkins spend much time with the next witness, John Stewart’s former employer 
in Great Marlow. Strode said that he had known Stewart for seven years and that they had often 
spoken. The long-lost brother was the only relative ever mentioned. Strode was sure that Stewart 
was Scottish. In reply to Wilkins, he said: ‘Mr. Barber did not apply to me for any arrears of wages 
due to Stewart, or any one on his behalf.’ It is not clear why Wilkins asked about this or why Strode 
so replied; William certainly wrote about unpaid wages, but his letter was not to Mr Strode, but to 
his solicitors, Pickerings. Perhaps they had not bothered their client with the spurious request. 


After Stewart’s death a tin case was found which, in his own handwriting, was marked ‘My 
own private affairs.’ It contained the stock receipts and the prosecution wanted, it seems, to use 
other contents to prove his connection to Scotland. One of these was Stewart’s ‘certificate of 
transference’ from Canongate Parish in Edinburgh when he left there to join another congregation, 
perhaps in Crichton, in 1782. Technical objections were made to the production of the document 
and also to the minutes of the Kirk Session for the Canongate Parish in Edinburgh which 
ptesumably recorded the granting of the certificate (probably on 27 May“) and they were excluded. 
We can infer what happened from what prosecuting counsel excavated from a witness, John 


Hunter, the current Session Clerk: 


JOHN HUNTER ?e-examined. QO. Is it usual for the minister and elders of the kirk session, when a 
person leaves a congregation, to give any certificate, so as to enable him to be admitted into any 
other congregation? A. If they ask for it, it is given. It is usual. If they apply to be received into 
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another congregation, it is usual to require a certificate from the congregation they have left. (Ihes 
document was not read.)*! 


Men from Pickering, Smith ¢ Thompson of Lincoln’s Inn 


Strode’s solicitors were up next, their correspondence with Barber & Bircham being read 
out in the packed and closely attentive courtroom. Edward Thompson, the junior named partner, 
faced only one question from Wilkins — whether he received a letter from William dated 31 
October — and responded that the correspondence was before the Court and he could not 


remember individual letters by date.“ His unchallenged evidence therefore included that: 
(1) he met William twice, on the 19 and 24 September; 


(2) he firmly and repeatedly told William that his understanding was that John Stewart 
had no sistet; 


(3) he asked to meet with Miss Stewart, but William immediately refused, citing her 
great age and infirmity; 


(4) William was asked to bring the affidavit sworn to get control of John’s estate, and 
when he did so sometime later, he did not bring the (Marylebone) birth certificates 
or copies of them. (William never did let Pickerings see copies of the certificates). 


Thompson’s clerk, Andrew Spencer Besant, was in his early thirties 1844 (and would die 
seven years later at only 41, three years after getting into difficulty with debt).” He saw William 
with his boss on 24 September and alone on 1 October. His core evidence was: 


Mr. Barber called again on the 1st of Oct. following. ... He was to send a copy of the affidavit on 
the 24th of Sept. I think the copy was in my possession on the 1st of Oct. I referred to it in 
conversation that day. I told him it was not satisfactory, and pointed out where I considered it was 
not so. ... I stated the defects in it, more particularly any omissions. I quite recollect pointing out 
to him that the meeting at the Bank ought to be better explained, it was not likely a woman coming 
to England should meet her brother, coming from a distance, at the Bank. I particularly requested 
information as to where the deceased was born, and where he went to school. I also observed it 
was very odd the lady having come from New York to Bristol, and from thence to London, should 
get a person to take a letter to Marlow instead of going there herself. I said I wished to see the 
certificates. I recollect on that occasion Mr. Barber expressed himself very much dissatisfied that 
we did not think what he had already shown us was sufficient, and wished to know what would 
satisfy us. I told him we certainly depended on any information the sister could give, a sister could 
give any information that would satisfy us, and I suggested that we might see the sister. I rather 
think he said she was indisposed. At all events there was an answer given that we could not see 
her. I wrote on a piece of paper the particulars required. I objected at first, saying, "You ought to 
give us information without our suggesting it." I then put down two or three simple questions. He 
took the memorandum away with him, and said he would get the information we requested. I never 
saw him again, and believe he never called at all. ... I heard nothing more of Mr. Barber after that. 
I recollect pretty nearly what the queries were. I put down where the deceased was born, where he 
went to school, at what age he left home, and which of his parents, if either or both, was at home 
at the time he left home. 
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The ensuing exchange of letters is set out in Chapter 4. Pickerings held firm against 
William’s assertion (it went beyond a mere inquiry) that John Stewart was owed money by Strode 
— which he could not possibly know — and they also did not succumb to a threat to sue for the 
unspecified amount of money alleged to be unpaid. 


Cross-examination by Wilkins was brief. He did not suggest that Besant was wrong in his 
evidence that ‘I said I wished to see the certificates.’ Wilkins reminded him that the certificates 
were filed with the Court along with an affidavit. Besant did not remember Thompson being told 
this, but he confirmed, ‘if I had heard it I should have known I could go to the Prerogative Court 
to see them.’ 


Again, Wilkins did not challenge important facts such as William’s never providing copies 
of the certificates, his (immediate) refusals to bring Miss Stewart, and his failure to answer the 
questions given to him by Andrew Besant. Those failures are significant: they suggest that William 
feared enhanced suspicion from Pickerings if he gave them more information. He could have said 
that John Stewart was born in Marylebone; but he had no information about where he went to 
school, his age when he left home and so on. A genuine sister would have known these things. 
Nor did Wilkins suggest to Besant that he had wrongly recalled his explanation of the defects in 
the affidavit. 


A final brief series of questions by the prosecution established that Besant understood the 
affidavit to have been an ‘office copy,’ meaning an official copy from the Court. Because he was 
unsure whether the Prerogative Court would also provide copies of the exhibits to an affidavit (in 
this case, the certificates), a clerk in the Prerogative Office was re-called to the box. He said that 
they would be given if asked for. The purpose of these exchanges was to show that (a) William 
had obtained an official copy of the affidavit and either (b) he had also received copy certificates 
but chose not to let Pickerings see them, or (c) he had asked the Prerogative Court for them in the 
first place. (The truth was that he had asked but been told, when he received the copy affidavit, 
that he would need to get further copies of the certificates from the church in Marylebone; he did 


not do so.) 


The Court rose for the judges and jury to take refreshment, and no doubt for all to enjoy 
respite from the fluctuating temperature and pervasive smells. In warmer weather, the Thames 
notoriously stank, making some courts, and barristers’ chambers in the Temple, unusable. Up the 
gently sloping Ludgate Hill, the Old Bailey was a few hundred yards away from this sewage and 
carcass strewn river — but one wonders still about the quality of the air pumped in by Dr Reid’s 
disastrous ventilator. 


When all were assembled again, the prosecution moved on, calling three men who had 
known John Stewart, establishing his Scottish provenance. Wilkins did not bother to cross- 


examine. 
Thomas Griffin 


Anyone who had been at Mansion house on 22 January 1844 might have expected 
fireworks when the prosecution called its next witness: Thomas Griffin, the man whose potential 
evidence had caused a storm there because the prosecutors were not clear whether he was a 
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defendant (who would not therefore be able to give evidence against the others) or a witness. 
Under pressure, Clarkson had said at Mansion House that there was ‘abundant evidence against 
Griffin, whom he considered to be a prisoner’ and that ‘it was his intention to persevere in his 
charge’ against him. In contrast, Ballantine for Joshua had predicted that Griffin would be in the 
Bailey, not in the dock but as a prosecution witness: “They intend to use him as a witness. They 


dare not prosecute him after what they have said.’” 


Griffin was brought along the tunnel from Newgate into the dock but was then taken to 
the witness box. His evidence was a damp squib. He confirmed that he had signed the 
administration bond and that he had seen William at the proctor’s office; but Wilkins did not 
trouble to ask him any questions. Mr Greaves, the senior barrister working with Ballantine for 
Joshua, attacked Griffin and forced him to admit that he had sworn an affidavit without knowing 
its contents — and also to accept that he ought to have known better. But Greaves could not 
establish that he swore the affidavit knowing it to be false because Griffin stuck to a line that he 
had not read it. 


Frederick William Pott, proctor 


Wilkins decided to exert himself a little when Frederick William Pott, the proctor for whom 
Edmund Keene worked, gave brief evidence. He had only seen William once, ‘late in the 
transaction,’ and ‘considered him simply professional.’ He had ‘no doubt the certificates produced 
were annexed to the affidavit filed in the Prerogative-office,’ although he wavered a little under 
questioning from Wilkins and resorted to saying that he remembered, ‘there was [sic] some 
certificates annexed and filed with it.’ 


Georgiana’s ‘confession’ 


A fuss followed when part of a written statement made by Georgiana was to be read out. 
Her solicitor, Mr Edward Parker Woolff, said, according to the transcript, that it was in her 
handwriting, but The Times reported that she had dictated it. Her concern was to cooperate as much 
as possible by providing information. She could not be a witness against the other defendants and 
so their barristers fought to ensure that only relevant parts of it would be admitted in evidence and 
that anything which affected their clients should not be disclosed in court. Baron Gurney warned 
the jury to put out of their minds anything that touched on Joshua or William. Greaves for Joshua 
— understandably, as we shall see — ‘objected to the reading of anything that might affect his client’ 
and asked that the names of ‘other parties, by which he presumably meant (at least) Joshua, ‘should 
be struck out.’ Gurney declined. The extract of the statement that was eventually read out was very 
illuminating: 


It is now about fourteen or fifteen years since I first became acquainted with the prisoner Fletcher, 
who was then living in the London-road, and practising as a surgeon, having a chemist's shop there; 
I was then residing in Portland-street; I cannot speak with certainty of my age; to the best of my 
belief, I was about eighteen or twenty; both Fletcher and his wife expressed a great partiality for 
me, and I became a frequent visitor at their house. 


They introduced me to a Mr. Stokes; and represented him as a gentleman holding a situation in the 
Bank of England. Some time after my intimacy at Fletcher's, Mr. Fletcher and Stokes solicited me 
to go to the Bank; they said, if I would only sign my name and address for them as a bondswoman, 
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they would and did give me £50; I wrote more than signing my names and went to the Bank, I 
think more than once, with them both, and to the Commons'; I did not understand the business 
at all; Fletcher and Stokes took the money in their possession, that was paid at the Bank, and 
afterwards went to an inn, with a Mr. Pizey, (or Pizley,) who acted with them at the Bank, Mrs. 
Pletcher, and myself; after a long conversation between Fletcher, Stokes, and Pizey, the latter left 
us; we then got into a coach, and returned to Mr. Fletcher's residence, in the London-toad. I gave 
the money I received from them, to my mother; I was at that time living with her, also my sister 
Mrs. Saunders, and her husband; neither of them knew that I had any money at all given to me by 
Pletcher; I remained on terms of friendship with [sic] Fletchers, for some time; I cannot speak of 
dates with any certainty, but I know it continued up to the first Christmas following the trial Mr. 
Pletcher induced me to enter against Mr. Taylor, for breach of promise of martiage. 


After exchanging visits with them, Mr. and Mrs. Fletcher said to my mother and myself, they could 
do much better for us than my being in the Pantheon. On our inquiring how, they said that Mr. 
Pletcher had a friend in the Bank of England that enabled him to get money, and he could get 
some for us; we again asked, in what manner, but they did not explain, beyond Mr. Fletcher 
observing to my mother, that if she would place herself under his instruction and direction, he 
would do well for her, and asked her if she would do as he wished in, every thing; she said she 
would, after Fletcher saying he would guarantee that she should do nothing but what was right; 
Pletcher, after this, explained what he meant by saying there were a great many sums of money in 
the Bank of England without any claimants, which was in the hands of the Commissioners, and as 
there were no relatives left to claim it, it belonged as much to the public as to them, therefore he 
would represent her as a relation to some person deceased, who had left money unclaimed, and 
one of the clerks, who stood high in the Bank, would supply him with all the information requisite 
to take the money; Fletcher then mentioned the name of Stewart, and said, that a man of that name 
had been dead some years, and left a sum of money, which by my mother being represented as 
Stewart's relation, could be easily obtained, but that she must place herself entirely under his 
direction, and leave her home for a short time to go to a lodging which he would prepare for her; 
my mother assented, and promised to do as Fletcher directed. 


He asked, if I knew of any friend that would take care of any letters that might come through the 
post, directed to a Mr. Jones; I mentioned Miss Hawkes, and afterwards asked her, if she would 
take care of such letters, if directed to her care; she said she would, and the letters she brought to 
me, I gave, unopened, to Mr. Fletcher; I do not, or ever did know, their contents; I went to the 
Bank of England with Mr. and Mrs. Fletcher; Mrs. Fletcher waited with me in the Rotunda, while 
Mr. Fletcher went to look for his friend; whilst he was gone, the gentleman passed us; when Mr. 
Pletcher returned, Mrs. Fletcher told him Mr. Christmas had passed us, and we pointed to the 
office he went in; Fletcher went after him; after being absent some time, he returned, and we left 
the Bank together, Fletcher observing, I might be sure the gentleman I had seen would not risk the 
high situation he held, by giving information for him (Fletcher) to act on, if it were not legal. 


Pletcher took a lodging for my mother, at a shop in Southampton-place, (or terrace) Camberwell, 
in the name of Stewart, and my mother went and lived there in such name, and I, by Fletcher's 
direction, visited my mother as her niece. He said, he would not do any thing for me, if I did not 
give up my business in the Pantheon; that if I would do so, he would establish me, with his 
daughter, in some first-rate business at the West-end; I consulted with my mother about it, and she 
thought it best for me to do as he wished; therefore, I disposed of my stock in the best manner I 
could, and quitted the Pantheon, relying solely on Mr. Fletcher's promise of doing better for me. 


To revert to my mother's case, Fletcher expressed his regret at not having a person at command, 
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who would say, that he or she had for a considerable time known my mother as Miss Stewart, and 
sister to the deceased, and, in other respects, to establish my mother's identity as such; on my asking 
him how he did not know of such a person, he said the fact was, he had employed all the persons 
he could in that way; that during the period of our not being on friendly terms, he had two rich 
cases, in one of which he was the principal, and, in the other, he had only a share, but that he 
realized a large sum of money by them; that a man named Briggs, and his wife, were the parties 
employed to take the cases; Fletcher said he had taken lodgings for Mary Briggs the wife, and 
mentioned those cases, to assure my mother that she was not endangering herself in any way. 


On my mother saying to Fletcher she knew a poor man, a tailor, that was much reduced in 
circumstances; he said, tell him you will give him £10 to identify you as Miss Stewart, and sister to 
the deceased Stewart. He (Fletcher) wrote out an account for my mother, to make herself perfectly 
acquainted with, and desired her to give it to Griffin after she had done so, that he might know 
what to say as to the particulars of the matter; at the same time, he said, she was to strongly impress 
on the mind of Griffin a belief, that Stewart was my mother's family name. 


Mr. Griffin lived in Duke-street, Grosvenor-square; my mother subsequently saw Griffin, the man 
now in custody on this charge, and made the proposition to him, which he accepted; she told 
Pletcher, that Griffin was quite willing to the proposal; he (Fletcher) then said, that was all he 
required, as Mr. Barber and himself would manage all the rest; I cannot say how long the case was 
in hand; Fletcher was fearful my mother would not live to go through the business; he took her 
medicine nearly every morning; she was then seventy-one or seventy-two years of age; I do not 
know of any other inquiries made, respecting the case, but those I have stated. 


The money was obtained, and Fletcher gave my mother between £400 and £500 for her trouble; I 
heard nothing further of the matter, except that the legacy duty was not paid, although it had been 
invested in the hands of Barber, the solicitor, to do so at the time. An official communication was 
made to Griffin, some time after, from Somerset House, upon which he came to me to know what 
to do; I said he had better take it to Barber, the solicitor; I gave him half-a-sovereign for his loss 
of time. 


Previous to my mother quitting the lodgings at Camberwell, Mr. Fletcher said he should not 
consent to my mother's returning again to Rathbone-place; therefore, much against her inclination 
and my own, I took a lodging in Tottenham-court-troad; I do not recollect the number; it was a 
catver and gilder's shop, on the right-hand side of the road from Oxford-street; I am the only 
petson that visited her, while she remained there; she was so unhappy, I told Fletcher I should 
have her home; he reluctantly consented, after she had been there about a fortnight or three weeks. 
In Stewart's business, I gave to Mr. Griffin ten sovereigns; I took them to his lodging in Duke- 
street, and gave them into his own hand; five from Fletcher, and five from my mother. Soon after 
this, I removed from Rathbone-place, to live in Tottenham-court-road; the Fletchers were then 
living in Southampton-place, Camberwell; I spent much time with them; he was our only friend 
and adviser; he frequently said he interested himself as much in my welfare as he could do for his 
own daughter. 


The statement speaks for itself. There is no reason to doubt its veracity. Although in the 
courtroom, it could not be evidence against Joshua (or William), it shows the level of threat and 
manipulation that Joshua applied to the Richards family, as well as the scale of their share of the 
proceeds of the fraud: £400 is the equivalent of £41,000 in 2019. It is clear that he had also been 
pursuing these crimes for some considerable time, using different people as accomplices and 
impersonators. Mary Briggs was presumably the wife of Joshua’s nephew William Briggs.” Joshua 
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was energetic in treating Susannah’s medical problems, although this might not have been 
successful, in that, as we have seen, Charles Hill insisted that the Miss Stewart he met (twice) with 
William was a stout woman in her forties. The most painful part for Joshua may have been the 
risk of his new young wife being implicated — apparently she knew Christmas well enough to point 
him out as he passed by in the Rotunda of the Bank of England and, more importantly, she had, 
with Joshua, explained to Georgiana and her mother how the fraud would be pulled off. In the 
event, she was not prosecuted. 


Georgiana’s solicitor, Woolff, was brought back into the witness box and said that she had 
made the statement in February and he had sent it to the prosecution on the 28" of that month. 
It was put to him by Greaves that his client had done this in the hope that she would be treated as 
a witness: he did not answer directly but said, “She was in hopes that by furnishing the particulars 
to the prosecution it might prove of advantage to her.’ Wilkins weighed in and, strangely, he 
returned to the allegation he had made at Mansion House that the Lord Mayor had approached 
Georgiana to make a statement. Woolff’s answers disclose what the questions must have been: 


Cross-examined by MR. WILKINS. 


Q. Do you mean to state to the best of your belief she was cautioned before she made any 
statement? 


A. Yes. She was certainly not asked for the statement before she made it to my knowledge, nor in 
my presence. I do not know that she was asked to make a statement by a Magistrate of the City 
before she did so. In what I have said I have acted on the instructions I have received. I was so 
instructed by her. 


MR. ATTORNEY-GENERAL. 
Q. Were you present when any thing passed in the presence of the Lord Mayor on that subject? 


A. Yes I was, and in the presence of Mrs. Dorey. The Lord Mayor entirely repudiated it. He denied 
it. 


Woolff had just said that he had spoken to Georgiana several times and was sure that she 
wanted to make a statement. Wilkins had apologised to the Lord Mayor for making this allegation 
at the Mansion House hearing at which it was raised. He was then acting for Georgiana. William 
had claimed that it was her lies — her accusation against the Lord Mayor — which had motivated an 
indignant Wilkins to stop acting for her. Why, then, if he was sure the accusation was false, did 
Wilkins employ it again, this time for William? That he did so perhaps undermines William’s 
insistence that her false accusation against the Lord Mayor was what caused Wilkins to refuse to 
represent her. The alternative explanation is that he raised an issue in cross-examination which he 
knew to be false. 


It was a double-bluff. William needed to discredit Georgiana, because, despite his and 
Parry’s protestations, she had not cleared him, as Charles Freshfield had pointed out at Mansion 
House. Wilkins drew the attention of the Court to Georgiana’s false accusation against the Lord 
Mayor. William’s assertions about all of this are made essentially to add to his attack on Georgiana. 
Rather than horror at her false accusation, Wilkins might well have ended his relationship with 
Georgiana because she could not afford him and he was not prepared to act for her without being 
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paid, or paid his usual fee. And she was not going to mount any realistic defence. He did then 
agree to act for William on the basis or little or no fee, apparently out of concern for his innocence. 
Without doubting that he held that view, a barrister like Wilkins — and most barristers — would 
want the showcase of appearing in the Wills Forgeries trial, all the better if the client was the 
highest profile defendant, and possibly innocent. There was no chance of getting Georgiana off, 
but Wilkins could hope to make his name even more famous if he could gain a not guilty verdict 
for William. Indeed, he was still climbing his profession and became a Serjeant-at-Law a few years 
after the case. 


The report in The Times recorded: ‘Mr. Freshfield here sent out for the Lord Mayor, who 
had left the bench. While he was being retrieved, the spectators got their first sight of none other 
than Joshua’s ‘friend at the Bank’: William Christmas. 


William Christmas 


Sometimes in a long trial, some brief and uncomplicated evidence cuts through the guff. 
Christmas’s evidence was simple - and condemned Joshua. He had indeed found that there was 
unclaimed stock in the name of John Stewart; and this information he had passed on. Joshua had 
paid him in gold: £50 or £100, he could not remember which. After 50 years with the Bank he 
was now suspended. Under questioning by Greaves, he was asked whether he knew ‘it was contrary 
to your duty to communicate anything about’ the unclaimed stock. His answer was: ‘Most 
unhappily for myself, I did.’ Greaves presumably used the careful phrase ‘contrary to your duty’ to 
avoid implying that Christmas had committed a criminal offence since, otherwise, he could have 
invoked the privilege against self-incrimination. His behaviour breached his duty of confidentiality 
owed to his employer, the Bank. 


Christmas was largely irrelevant to William, and Wilkins did not cross-examine. 
The Lord Mayor, no less 


The Lord Mayor, William Magnay, had been found and no-one sought to contradict what 
he said: 


I remember the occasion when Mr. Wilkins appeared on behalf of Mrs. Dorey. From instructions 
which he received, certain observations were addressed to me, as having had a private 
communication with Mrs. Dorey ... I thought fit to state publicly what I knew on the subject. 
There is not the slightest truth in the suggestion that I had sought to procure any statement from 
any party on the subject matter of this trial. I said that publicly to Mr. Wilkins, and he in the 
handsomest manner apologized to me for having been betrayed into stating it. 


We can see Wilkins’s success — he had demonstrated that Georgiana had ‘betrayed’ him 
into making an allegation in which there was ‘not the slightest truth’. He fanned the flames: 


Mr. Wilkins observed, that he did not know for what purpose the Lord Mayor had been called, as 
he and every one else believed what the Lord Mayor had stated on a former occasion denying 
having solicited Mrs. Dorey, to be perfectly true. 


With this rather peculiar incident, the prosecution case was complete. Some 46 witnesses 
had been called. 
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Greaves and Ballantine, no doubt aware that Joshua was manifestly a crook, tried a 
technical argument that the charges against him were wrong and that he should have been charged 
with obtaining by false pretences. The Court unceremoniously dismissed this. 


Ready to hear the defences, the Court was then treated to a squabble between counsel for 
Joshua and William. They had been unable to agree who should go first. Wilkins argued that it was 
‘of the utmost importance’ that Joshua’s defence should be heard first. The Court decided that 
normal practice was for defendants to argue their case in the order in which they were named in 
the indictment: that meant William was to go first. The hour was late, it was a Friday; Wilkins 
would begin his campaign first thing in the morning. 


Day three begins 


Saturday 13 April dawned clear. The temperature in nearby Surrey would reach 72 
degrees.” The second half of April was to be unusually warm, rendering London and the 
courtroom hot and malodorous. But there was no diminishment in the scramble to get into Court. 
The Times reporter clearly had difficulty getting through and used his profession to take some 


revenge: 


The protracted trial of William Henry Barber, Joshua Fletcher, and Georgina [sic] Dorey was 
resumed this morning. There was the same anxiety on the part of the public to witness the 
proceedings as on the previous days, and the same difficulty of obtaining admission to the court 
through its many avenues and doors. The same orders signed by the Lord Mayor or Sheriffs were 
presented, and the suspicion of their authenticity was entertained by the police, who, as before, 
insisted upon taking them in to be “identified” before they suffered the bearers to pass. There were 
the same prohibitions against taking money for admitting individuals, and the same disposition to 
disregard the prohibitions was manifested. There was the same ready entrée for the ladies of learned 
counsel or common-councilmen, and the same obstacles were thrown in the way of professional 
persons and the reporters of the public press, having arduous duties to perform, notwithstanding 
the desire of the authorities that the utmost facility should be afforded for their ingress and egress. 
Verily, the policemen on duty in this court are the most dogged persons alive, and must be but 
indifferent witnesses to questions of identity, for they cannot, or will not, possibly recognize the 
same person who has passed them 20 times. But aquila non capit muscas [the eagle does not capture 
flies]. A policeman is too great a personage to notice a reporter. 


William was described as having ‘great anxiety ... visible in his countenance’. He took 
notes all day and often whispered to his clerk, Robert Peckham, and to his counsel. Joshua did not 
look ‘so composed as on former occasions’ and Georgiana, no doubt gaining some benefit from 
having more or less confessed (but without pleading guilty), seemed a little better. 


Before Wilkins could rise to begin the defence, the Attorney-General got in first and drew 
the attention of the court and the jury to differing signatures of ‘Miss Stewart’ on the various 
documents. This is not recorded in the transcript and the detail given by The Times is unclear. He 
did not make it explicit, but he was suggesting that different people signed at different times — 
which would go some way to explaining why the Miss Stewart seen by Charles Hill was not the 
elderly, infirm version who had gone to Doctors’ Commons. More can be gleaned from Baron 
Gurney’s summing up, although the lack of clarity in the reports is probably because the jury was 
mostly just told to look at various signatures and make up their own minds. Gurney said, 
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identifying it as part of the evidence about whether ‘the person at the Bank was the same who was 
at Doctors’-commons’: 


there was the additional evidence in the several signatures to the documents, - ‘Eliz-th Stewart,’ “E. 
Stewart, and ‘Elizabeth Stewart’ in full. The jury must form their own judgment as to whether or 
not there was such a dissimilarity in the handwriting as to convince them that the signatures were 
not all made by the same hand. 


The response of Wilkins to the Attorney-General (before Gurney had given his summing- 
up) was: 


I confess, I am at a loss to know what use my opponent intends to make of those signatures, the 
character of the writing appears to me to be the same, of that you will judge for yourselves. Perhaps 
it may be said that some of them ate written with ‘Elizabeth’ in full, in some, with an abbreviation. 
That may be [the] reasoning, but ... How often does it happened that the signing of one’s name 
depends upon the hurry or even caprice of the moment, and yet this is a mode of reasoning worthy 
of a great government to crush my client. In one case it appears that Elizabeth is spelt with an ‘o’ 
instead of an ‘a,’ that, I think, a circumstance in favour of my client at any rate. Had this been a 
forgery, and especially a forgery by an educated man, depend on it, care would have been taken to 
spell the name uniformly.** 


There is either a typical sleight of hand here or Wilkins erred. No doubt an educated man 
committing a forgery would ensure consistency in spelling. But the signatures were of one or more 
women, who were not necessarily well-educated either. We do not know which signature included 
the misspelling “Elizobeth’ but it seems unlikely that Susannah would make such a mistake. The 
family was literate albeit its place was in the financially vulnerable lower middle-class: husband a 
(failed) merchant, the setting up of a shop in Bath, Georgiana’s shop at the Pantheon, Lydia 
marrying a shop owner and so on. 


After the Attorney-General had raised the question of the signatures, Wilkins rose. The 


expectant couttroom awaited the speech of ‘One of our greatest orators before a jury’ and, as 
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Chapter 17 — Defence and Judgment 


Mr. T. E. Bramall (solicitor to Barber) then came forward. He said, I believe that it is 
necessary for the purposes of the defence of my client, and the purposes of justice, that 
we should have time to bring forward witnesses. On Tuesday last, facts of great 
importance were produced, extending over hundreds of individuals, which I am 
convinced will tend to prove the innocence of Mr. Barber, and as a matter of justice it 
will be necessary to give him time and opportunity. 


16 February 1844, Mansion House! 


Mr. T.E. Bramall ... said ... that in order to conduct his client’s defence it would be 
necessary to subpoena a great many witnesses residing in different parts of the country, 
and that he had not hitherto been enabled to subpoena one-third of them; that among 
those witnesses were some who were keeping out of the way to avoid being served. 


1 March 1844, Mansion House” 
Charles Wilkins rose. The courtroom was hushed. 


He started with a dramatic pause: asking the Sheriff to pull down the window-blind by the 
juty so that he might ‘see the gentlemen.” 


He was nervous, and said so to the jury — addressing them ‘with so much trembling, 
anxiety, and fear, and with so little self-possession’ - and attributed this not to the strength of the 
case against his client but to the ‘prejudice by which slander and the public press have surrounded 
that evidence.” He wanted to ensure that the jurors came to a verdict on what they heard in the 
courtroom and not from the chatter in the coffee houses. His lengthy speech was taken down for 
him by a shorthand writer, Gregory, and later published as a book. Unfortunately, and rather 
worryingly, it is significantly different from what he actually said. The anonymous barrister-author 
(Parry?) of some ‘Observations’ included in the book pre-empted criticism of this when he wrote 
that Wilkins’s ‘professional engagements have necessarily precluded his bestowing that care and 
revision upon the short-hand writer’s notes which they required to render them better fitted to 
meet the public eye.” (Patrick Polden dates the book’s publication uncertainly - °?1844 — but it is 
clear that was written and almost certainly published around the beginning of May 1844. The 
Observations mention ‘proceedings at the Mansion House, on Thursday the 2” instant’, which is 
a reference to comments made by the Lord Mayor and others about the case, reported in The Times 
of 3 May 1844.) 


The contemporary press reports are therefore a more reliable guide to what was actually 
said: two can be compared, from The Times and the Morning Post. They are sufficiently different to 
be sure that one is not a reprint of the other. A working assumption is that The Times report might 
not bother to report high-flown rhetoric and would stick to comments Wilkins made on the facts, 
and, while there might be some truth in that, the Morning Post also does not include much of his 
soaring advocacy. The real reason? He added it afterwards when revising the speech for 
publication. He also took care to remove some arguments that might be embarrassing (because 
they were wrong, or badly put), but did not shrink from including those he considered important 
ot which he liked, such as an attack on the judiciary. 
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Wilkins might have changed his speech for saleability, simple ego, or because it was 
primarily a marketing ploy to gain more clients, but there is also a troubling factor — troubling 
because the book version is misleading in parts. The express objective of its publication was to 
influence the public perception of William’s case in the future, hoping that it ‘might do something 
towards allaying the feeling which exists in the public mind against’ William. Patrick Polden, for 
example, does not mention that the book is unteliable.° The speech should, however, also be seen 
in its contemporary context: that barristers had not been allowed to address juries until the 
relatively recent (in lawyers’ perception of time ...) passing of the Prisoner’s Counsel Act in 1836. 
Some conventions were perhaps still bedding down. 


The primary sources for what follow are the reports in the Morning Post and The Times, but 
where the book version is illuminating (particularly about how Wilkins and perhaps Parry had 
thought about the case afterwards), it is quoted. The press reported the speech in the third person 
while in the book it is of course in the first person. 


William the victim of multiple injustices 


Wilkins began and ended with fancy flourishes, despite disclaimers such as that ‘I ask not 
for pity, I will not condescend to appeal to such a course of action’.’ Part of his strategy was to 
position William as victim of an overweening prosecution, a hostile press, and an unfair trial 
process. Several instances of unfairness towards him were argued out, to garner the jury’s 
sympathy. He started with (and returned to*) complaints about the newspapers, with a swipe at 
William’s erstwhile partner, Merrick Bircham-Bircham, the first paragraph of his (published) 
speech being: 


I have the honour to appear before you as counsel for Mr Barber. Be assured that these are not 
words of course. No, despite the perversions, exaggerations, and misrepresentations of calumny — 
despite the capricious tyranny of that terrible despot, the press, and the fearful results of its 
despotism — the pusillanimity and desertion of hollow friends, the destitution and loneliness of my 
unfortunate client — after a careful perusal of every libel published against a broken man ... I thank 
God that I have courage enough to deem it a high honour to be the advocate of William Henry 
Barber.? 


He focused first on raising grievances that he and William clearly felt. He reminded the 
jury that his client faced a formidable array of lawyers for the prosecution: ‘the first forensic talent 
in the land.’ He expressed much concern about his client being publicly pilloried before trial and 


even developed this as an attack on the spectators in the courtroom: 


prejudice against the prisoner had so accumulated, that even during these proceedings they had 
been openly manifested in court. Yes, when any evidence came out which it was thought would 
act against Mr. Barber, the applause was audible ...1° 


He changed this in his book to the public’s ‘exultation, when answers were elicited, on the 
part of the prosecution, that seemed for a moment condemnatory of my client’."’ The judges 
disagreed: 


Baron Gurney (after a moment’s consultation with [illegible] Learned Judges interrupted to say, 
‘Surely Mr. Wilkins, you mistake. Nothing of the kind you speak of was observed by the Court.’!? 
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Wilkins told the judges, politely (but not very), that they were wrong. Although irrelevant 
to the jury’s task,” he pressed on with his grievances, building a victim narrative. He attacked the 
Attorney-General for refusing to agree to a separate trial for William. We see here an early example 
of the seriously misleading nature of the published version of his speech, clearly focused on 
William’s later obsession about that refusal. According to The Times, what he actually said was: 


He [Wilkins] had pointed out to the Attorney-General the strong grounds, founded upon affidavit, 
upon which he applied for a separate trial for Mr. Barber; he had urged that such was the reliance 
of his client on his own integrity and honour in this transaction, that without having access to the 
other prisoners, being separated from them in prison, without knowing what their intentions or 
desires were, he was anxious for a separate trial, and then he would call those very persons, some 
of whom had shown that they had strong motives to tempt them to escape into the witness-box, 
that they might state what they knew of the transaction, being assured that unless driven by fear 
from speaking the truth they would, if they spoke the truth, exculpate him. (Barber at that moment 
was weeping, and continued to be deeply affected for some time during the speech of his 


advocate.) !4 


He was emphasising that William was so confident in Joshua and Georgiana exculpating 
him that he would risk calling them ‘cold’: without the defence lawyers having spoken to them or 
taken a statement. 


This argument, however, became much more tightly focused in the book version: not 
having a separate trial deprived William ‘of the only evidence that I can call before yow’ and ‘the 
only evidence within my reach is the testimony of those who are accused with me’."° (In fact, he 
did call substantive witnesses; but not ‘hundreds’ of them as had been implied at Mansion House 
by Thomas Elisha Bramall.) These comments were added to the published version to help William 
after the trials were over. 


Wilkins cleverly returned to what he had set up: William’s confidence that evidence from 
Joshua and Georgiana could clear him. Throughout his speech, he tried to turn negatives into 
positives, starting with that first, disastrous hearing at Mansion House in early December 1843, 
when William was invited to agree an adjournment so that he could arrange for someone to 
represent him. As we know, he refused, saying that he had nothing to hide. In that hearing, he said 
at some point that he would call (the initially unnamed) Joshua. On this issue, Wilkins asserted 
something that was not evident from the reports: not only had prosecuting counsel, Clarkson, 
warned William not to proceed until he could arrange for a barrister or solicitor to attend, but he 
also warned William about the dangers of calling Joshua (but it seems that, in Court, Wilkins was less 
definite). The book version is: 


But if Mr Barber, in the apprehension and alarm of the moment, had been precipitately betrayed 
into the desperate effort of saving himself, by leaning upon his partner in guilt for support, he had 
ample time and opportunity for pause and reflection before finally adopting such an expedient, for 
my learned friend Mr Clarkson, when he learned Barber’s determination to call Fletcher, 
said to him, ‘Although I am counsel for the prosecution, I will step out of my way to caution you, 
for your own sake. Think what you are about, take the advice of some learned counsel, or your 


indiscretion may do you an injury.! 
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The jury was, instead of this, told the truth. Clarkson had indeed warned William about 
conducting the hearing on 9 December 1843 without having a lawyer to advise and speak for him, 
but it was a general warning unconnected with a decision to call Joshua. The Times reports Wilkins 


as saying: 


When his client was arrested in the midst of his business at his office he gave a proof of his 
fearlessness by at once sending for Fletcher. When first taken to the Mansion-house for 
examination before the Lord Mayor he was cautioned by Mr. Clarkson to wait until his counsel 
came, or he might do himself injury; and what was Mr. Barber’s answer after he had received this 
check? ‘No,’ said Mr. Barber, ‘I want no counsel — I have nothing to fear — all I ask is that the 
whole of my transactions should be fully developed, and the first person whom I will call is Mr. 
Pletcher, the person from whom I received all my instructions in the matter.”!” 


This shows that, at trial, Wilkins placed his client’s comment, that he would call Joshua, 
after Clarkson’s warning. Unsurprisingly, in his book, he removed this (and flowered up the 


language): 


What was Barber’s reply? ‘I want no counsel but truth, no advocate but justice, I have nothing to 
conceal, publicity is my protection,’ and, as a practical proof of his fearlessness, he himself opened 
the inquiry.!® 


The press report of the first hearing at Mansion House is unequivocal. William decided to 
proceed and did so, cross-examining witnesses such as Miss Nancy, before he disclosed Joshua’s 


name: 


The prisoner.- I can say solemnly, that Emma Slack was brought to my office by a most respectable 
party. I took the instructions, and I got nothing at all by the transaction, but £15, which the lady 
liberally increased from £13. When I was with Mr. Freshfield I showed him all my books and 


papers. 


The LORD MAYOR was then about to remand the prisoner, when he and his friends withdrew 
to another part of the room. After a long consultation, they returned to the table, and — 


The prisoner said,- Well, my Lord, I shall call the gentleman who introduced the lady to me, and 
who knows she brought the will to me. I call Mr. Joshua Fletcher.!9 


It is possible that Clarkson gave two warnings, one about conducting the hearing at all and 
another when William said he was calling Joshua, but this seems unlikely and it is inconsistent with 


what Wilkins was reported as saying at trial, as opposed to what he later wrote. 


Wilkins again added a gloss in his book, in a section that does not appear in the press 
reports (although, to be fair, most of the posnts are made there, albeit with different wording): 


When first apprehended on this charge, who was the first person that he vouched to utter his 
innocence? Why, Mr Fletcher. My learned friend has told you that he [William] is a shrewd and 
clever man, [sic] if he be guilty of the charge now urged against him, his behaviour throughout this 
investigation has rather been that of an idiot ... Does the guilty man cite his companion in guilt to 
procure his acquittal, especially in a case of this description, where, if both be guilty, the statement 
of the one must of necessity inculpate the other??? 
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One answer to this would be, Wel, perhaps. At Mansion House, William was 
(understandably) panicking, facing a difficult and distressing moment. It was idiotic to call Joshua 
when he had been breathlessly tracked down by Robert Peckham and rushed to court. As a witness, 
Joshua was in no way prepared. It is a very bad idea to call someone to give evidence with almost 
no notice and when they are likely themselves to be agitated and unsettled by the sudden need to 
race to court; to face public and probably hostile cross-examination. William, as a lawyer used to 
litigation, knew that putting witnesses into the box, even an honest one, without having them talk 
through their evidence beforehand was highly dangerous. In the following trial, on S/ack, Wilkins 
himself made the point, postulating a fantasy that at Mansion House William had indeed called for 
counsel, and that Mr Erle (prosecuting barrister in S/ack) appeared for him: 


Now, suppose that on account of the value he set on his great skill, that [sic] Barber sent for his 
Learned Friend (Mr. Erle) and said to him, “Fletcher can clear me.” He (Mr. Wilkins) did not think 
that his Learned Friend would call Fletcher into the witness box without first ascertaining what he 
was about to do; and he certainly did not think that he would call him into the witness-box without 
a moment’s preparation.”! 


One wonders why Wilkins did not say this in the Stewart trial. Perhaps he thought it might 
undermine his argument that William called Joshua simply because he was innocent. It is fair to 
argue that his mad decision suggested innocence, but, equally, William was desperate and, guilty 
or not, he clutched at what turned out to be not only a straw but one laced with dynamite. He 
knew that being held in custody would severely damage his business, and that it would be 
impossible to recover his reputation fully after the wide publicity that would result from press 
coverage (regardless of the final outcome of the investigation; such is the lot of the accused 
person). He would also know that defendants held in prison are badly placed to gather proof and 
to prepare for trial more generally. Wilkins was not wrong: an innocent man might well have called 
Joshua, hoping that he would calm everyone down with a convincing explanation; but so too might 
a guilty one who had so much at stake if not urgently released from custody. 


Wilkins next complained about Reverend Coxwell of Great Marlow. His illness and 
inability to come to the trial had been cited on William’s behalf to gain delay of the case by a day. 
Wilkins was worried when the prosecution announced that they had managed to get Coxwell to 
Court. He thought the jury would infer that he and William had attempted ‘some trick ... on behalf 
of the prisoner when delay was asked for.’ The Attorney-General rose and said that he had drawn 
‘no such inference’, but Wilkins had momentum and persisted, ostensibly in case the jury had done 
so: ‘what other impression, then, could have been made upon the minds of the Court and the jury 
but that, in point of fact, there had been an attempt to mislead, and that Mr. Coxwell was really 
well when it was alleged he was illP’”’* Whether he intended from the outset to make the following 
argument or was regrouping after Pollock’s attempt to soothe we will never know, but he changed 
tack: 


What did this show? Why, it showed the difficulties with which he had to contend. It would rather 
have been the duty of the Rev. Mr Coxwell, the messenger of peace and good-will to man, at once 
to have obeyed the summons sent on behalf of one who was in prison and in destitution; instead 
of that he refused, and had only come when sent for by the Government. The powers of the 
Government were put in force, and then, but not till then, the rev. gentleman had come forward. 
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Here was then, again, another proof of the disadvantages and difficulties under which the accused 


laboured.23 


This fuss was a sign that Wilkins was genuinely worried about the common perception of 
juries that innocent men are not often prosecuted and that the jurors in this case might be 
prejudiced against William by thinking that he had indeed used a ‘trick’ to gain some time. He 
probably succeeded in forestalling that risk; and the attendance or not of Coxwell was of no 
relevance: Wilkins confirmed later in the speech that there was no need for him to be there 
(because his correspondence with William had been put in evidence). Wilkins could not resist, in 
his book, but not in court, an opportunity to reach for heights of (irrelevant) magniloquence in 
criticising Coxwell who, despite his alleged illness, had conducted services in his church: 


He who, to use the phraseology of the learned Attorney-General, had done duty on Good Friday, 
the day on which we commemorate the consummation of His sufferings, who was a man of 
sorrows and acquainted with grief, that He might bring pity and consolation to the outcast and the 
rejected — who descended from the glories of Heaven to the ignominy of earth, from the adoration 
of archangels to the revilings of demons — to teach those who taught in his [sic] name the vastness 
of the sacrifice that truth and justice require, he [sic] who had done duty (Heaven save the Mark!) 
on that day, and on Easter Sunday, turned a deaf ear to the entreaties of the poor captive, but 
yielded a ready obedience to the invitings of pomp and power.” 


The last phrase of this is part of a recurring theme that William, as was undoubtedly true, 
faced formidable opposition: the government, and its team of eminent lawyers. Wilkins was 
forthright: “The jury had seen the array of talent on the other side, collected to complete the 
destruction of the accused’ but in his book he developed the point to make it more relevant. This 


collection of legal excellence was: 


combining to accuse, and torturing its ingenuity to give every incident the colour of guilt — knowing 
the vast resources that they have, who conduct this prosecution, in the state purse, the arms of a 


powerful government, the obsequiousness, servility and alacrity always attendant upon power.” 


He contrasted his client’s position, ‘a ruined man, without a penny, and defended now in 
the hour of peril only by means of the charitable contributions of a few individuals who had been 
honest and courageous enough to stand by him in the time of danger.””’ 


Wilkins made a mistake, or played a little close to the wind. Perhaps he had got up a head 
of steam in describing William’s pitiful position. He is reported as saying that ‘all his papers and 
documents had been seized — every avenue to information closed against him, and he was then 
called upon to answer the accusation brought against him.’* In Szwart, the documents wete in his 
office until about 9 January when Mr Parkes, with Bircham, searched for and found them. Even 
then, it seems that Parkes did not find the receipt from the Greyhound Inn, since Wilkins had 
been able to surprise Hyatt with it. 


The last word 


The litany of protest continued. Now Wilkins complained about the law - that the defence 
in a criminal case brought by the government did not have the last word before the jury. He could 
not resist tweaking the nose of the Attorney-General, Pollock, who had commented in Parliament 
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on the Prisoners’ Counsel Bill (which finally allowed defending counsel to make a speech in 
criminal felony cases) ‘that it was a great boon to the prisoner, but that the House would be doing 
only half justice to prisoner if he were not allowed the last word.’” He could have added that 
Pollock also said, remarkably: 


He [Pollock] thought it would be even better to allow the law to remain as it was [i.e., not to alow 
a defence speech], than to permit the prosecutor’s Counsel to reply. He could state that, in 
consequence of the prosecutor’s Counsel being allowed to reply in some cases of misdemeanours 


—as conspiracy — four out of five defendants were unjustly convicted.*? 


Debate about whether prosecution or defence should get the ‘last word’ in a criminal case 
still excites lawyers today, but the generally intuitive belief of practising advocates is that it is 
important to get it' In 1844, defending lawyers acting in routine cases were faced with a dilemma. 
The prosecution was barred from making a reply if the defence did not call any evidence. Barristers 
sometimes chose not to call useful witnesses because they thought, on balance, that it was more 
important to have the trial conclude (apart from the judge’s summing up) with “herr speech ringing 
in the ears of the jury.” However, at a time when most prosecutions were private, the Crown as 
prosecutor was treated differently, and cou/d reply to defending barristers’ speeches whether or not 
they offered evidence: neither Greaves for Joshua, nor James for Georgiana, called witnesses, but 
Pollock responded, briefly, to what they had said. 


The disadvantages that defendants faced at this time have been categorised into 
representative (the prosecution had better lawyers), preparative (poverty-stricken prisoners could not 
gather evidence) and /actical (this being particularly focused on counsel trying to get the last word). 
William faced all three forms of what is often now described as ‘inequality of arms,’ and Wilkins, 
rightly, made much of that. 


He battled on, now also protesting about having to speak before the barristers for Joshua 
and Georgiana, arguing that this also prejudiced William. Then it was time to tell the jury, 
reasonably enough, to decide the case on the evidence and not on what the Attorney-General or, 
more controversially, the judge said. He firmed this up in his book with things he had not actually 
said in Court: in effect, not to trust the Attorney-General’s arguments, or at least to ‘watch him 
with all the vigilance of which you are capable’ and ‘Beware lest sophism do the work of reason, 
beware lest the high standing of my learned opponent give to his dogmas and dicta, so much of 
authority, as to deter you from scrutinising, and criticising, all that he may say.’ The jurors were 
similarly warned, in passing, about Joshua’s counsel, and this again was much exaggerated in 
Wilkins’s book as a risk that Joshua and Georgiana ‘may find it necessary to seek to criminate 
Barber’ like drowning men who ‘drag down the living with them.’™ 


Attacking judges 


Spectators, barristers, solicitors and the judges must have wondered how long this would 
go on, and when Wilkins would turn to the evidence. Not yet, was the answer; because he went 
on to make an extraordinary attack on the judiciary, laced with the usual unctuous expressions of 
supposed respect, telling the jurors that the law did not trust ‘one man’ (a judge) to decide on a 


criminal charge (and ignoring the fact that there were three judges facing him). He went so far as 
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> 


to assert that the law said to judges, “We dare not trust to you questions of this description ... 
And then he told them why (giving evidence himself): 


For some time past he (Mr. Wilkins) had observed with dismay a growing tendency on the part of 
the Bench to dictate to Juries, and that which was called the summing up of the Judge very often 
(though the Judge was not aware of it) took a one-sided view of the case. He (Mr. Wilkins) had 
heard from the Bench in Courts of this description, that which was nothing more than an able 
reply of one raised to the Bench on account of his talents as an advocate to the arguments of a 
counsel in the case not so able as himself, and thus Jurors, if they did not exercise the utmost 
vigilance, were liable to be misled, and consequences produced which everybody must deplore.*° 


To assert that judges ‘dictated’ to juries and, even more explosively, that they ‘misled’ them 
was petilously close to showing disrespect for the Court. *° 


Having insulted the judiciary, his next attack, targeted at Baron Gurney (unnamed, but 
obvious to all) was perhaps driven by anxiety about his stern reputation. The Morning Post reported 
Wilkins as saying: 


There was no accounting for the different bias of different men’s minds. It was a matter of ordinary 
conversation to speak of one Judge as a convicting Judge, and of another as more lenient and 
humane. The former was a reputation which could afford its possessor but little consolation, living 
or dead.*” 


The Times had a similar version but concluded with slightly different wording: ‘a convicting 
judge ... a reputation which could afford its possessor but little consolation in the heyday of life 
or in the hour of death.’ 


To imply that Baron Gurney would, in effect, burn in Hell because he dictated to and 
misled juries into convicting defendants was incredibly offensive. Not surprisingly, Wilkins toned 
this down in his book, making no mention of judicial death and confining his comment about 


convicting judges to ‘God knows an unenviable reputation’.* 


The language of his comments on judges was clever, deftly interspersing pejorative words 
and phrases such as ‘dare not trust to’, ‘one-sided’, and ‘bias’. 


Gurney was later said to have ‘felt the attack very much.” 


As we will see, like all proper 
judges he did not allow this to prejudice him against Wilkins’s c/ent. The purpose of these risky 
and rather unseemly insults was to appeal to the superiority of jury trial (and the jurors) over 
decisions by mere judges; and to undermine in advance what the judge might say in summing up. 
That he chose to expand on this in his book, counter-intuitively, sheds an interesting light on his 


thin skin. After citing the ‘learning, high honour, and integrity’ of judges, he wrote: 


A thousand unobserved circumstances may conduce to predispose one man to convict or acquit, 
education, private information, individual liking or disliking, nay, the very ignorance of the world, 
often induced by scholastic seclusion and literary pursuits, will unfit the most highly cultivated 
mind for deciding upon the ordinary occurrences of ever day life. 


As usual, Wilkins was slipping in pointed jibes, or expressing his own sore points (and 
calling on the hoary prejudice that judges are unworldly). True, judges are part of the establishment, 
and in the 1800s they might have found ‘private information’ being whispered to them. He was 
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arguing that their ignorance of real life made them unfitted to judge ordinary people: because, 
unlike Wilkins (and many who would read his book) they had enjoyed education and ‘scholastic 


seclusion’. 


Whether or not the jurors were convinced by all of this, Wilkins clearly had a sharp brain 
for strategy and psychology and was cleverly trying to recruit them to his embattled cause. He was 
trying to redress the imbalance between William’s resources and those of the prosecution, while 
making pre-emptive strikes against the risk of the judges taking against him. He was also 
positioning William in the public consciousness as a small man being bullied by the power of the 
State. 


When he finally turned to the facts Wilkins claimed that the prosecution had not 
established that John Stewart had no sister. Perhaps, but all the evidence called from Great Marlow 
was consistent with there being no such relative and James Cranbourne Strode had sworn not only 
that he had held many conversations with Stewart but that ‘he told me he had no relations, except 
a brother, who went away early from Scotland’, which seems clear enough. And, as we have seen, 
Wilkins had not challenged Strode on that point in his cross-examination. It is not clear why 
Wilkins bothered with this: there was overwhelming evidence that ‘Miss Stewart’ was a fabrication, 
created by Joshua, Susannah and Georgiana. Presumably, he merely saw another opportunity of 
raising doubt in the minds of the jurors about the prosecution evidence. 


Attacking Henry Hyatt 


He was on much firmer ground in attacking Henry Hyatt’s assertion that William had 
visited Great Marlow a fortnight or so after Joshua’s visit in May. The evidence that it happened 
in the autumn was almost unanswerable: the bill in Hyatt’s handwriting; and, as Wilkins would 
shortly reveal, Robert Peckham’s sworn evidence that William was not out of the office at all (apart 
from a working journey to Rochester,” with Peckham) from May 1844 until he went to Marlow 
in October; all supported by William’s diary (although when that was mentioned, it was too late to 
put it in evidence). If accepted, this, of course, would clear William of the charges the prosecution 
had chosen to bring. It would mean that he had not been involved ‘before the fact’ - the forging 
of the Bond - but only afterwards. The Attorney-General later replied to Wilkins by reminding the 
jury that there was no name on the bill from the Greyhound Inn, that it could have been one 
issued to someone else, and that Hyatt remained adamant that William came in May.*' He added 
that, to the surprise of the prosecutors, William had not produced direct evidence to prove that he 
had actually gone to Marlow in October. He did not say how that could have been proved, but 
examples include: a receipt for his travel to Marlow from Maidenhead, including perhaps a 
statement from the man who had either conveyed him or had hired him a horse for that purpose; 
and receipts for his travel from his office to and from Maidenhead by train; After all, Sir George 
Stephen wrote of William in 1851: ‘More happily still, he had, on principle, always retained every 


sctap of paper connected with his professional duties’.” 


A more speculative response, not pursued by the prosecution, because not supported by 
evidence, would be that Peckham lied (or was mistaken) and that someone, copying the 
handwriting of a bill William had been given at the Greyhound Inn in May, produced a forgery 
dated in October— this was, after all, a forgery trial. (In fairness, Wilkins later commented, without 
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contradiction, that the Attorney-General ‘tested it by the aid of a most powerful lens and I think 
he will be candid enough to admit, that there is nothing about [the bill] to justify a doubt of its 
genuineness.””’) At first sight, the Attorney-General had suspected that the bill was dated October 
1841 but he decided that it was 1840 and so could not challenge it. It was, however, very convenient 
for William that this load-bearing beam in the case built by the prosecution could be so easily 
knocked out. 


Intriguingly, Hyatt had not been challenged about the date of William’s visit when he gave 
evidence at Mansion House on 22 January 1840. Nor was the bill put to him at Mansion House. 
William did not have to do anything at the committal hearings: he could keep his powder dry until 
trial. But it is surprising that he did not use the bill — and, if it existed, other evidence proving that 
he went to Marlow in October - to blow the prosecution case out of the water at Mansion House: 
after all, he and his barristers had demanded his prompt release because every day in custody 
damaged his business; and they had repeatedly asserted, with great certainty, that he would be 
quickly cleared as mote evidence came out. There are two possibilities: first, William (reluctantly, 
perhaps) wanted to ensure that Hyatt was taken by surprise at trial when the bill was shown to 
him; second, bearing in mind that the prosecution had not formulated specific charges, the 
significance of the date had not yet become apparent. There was another important factor: 
producing the bill in January would alert Freshfields to the fact that William held documents they 
had not seen. Chambers did, however, offer William’s cooperation to Freshfields including that he 
would ‘offer any documents in his possession’ to them.‘5 Freshfields were not interested and 
probably took the offer of documents as fluff, expecting, if they asked, to receive nothing of 
significance. Overall, the most likely scenario is that William’s starting point was to conceal that 
he had a cache of documents and that Hyatt’s evidence about the date did not seem significant at 
the time. It became significant when the indictment was prepared, some months later. This, 
however, leaves hanging the possibility that Hyatt was right about the date all along. If William 
had told Chambers that his visit was in October, would not the barrister at least have asked Hyatt 
about it? Perhaps he did not say anything to Chambers. Perhaps the bill was forged later. We know 
too little to be sure — but we do know that Hyatt was not challenged on this part of his evidence. 


William and the documents 


Assuming it was not a forgery, when and how did the defence find the Greyhound bill 
while William sat in Giltspur Compter? Why was it not taken by the prosecutors with the other 
Stewart papers? If it was not in the ‘tin-box’ that contained them, where was it? Could William 
make good an argument that it had been taken by Freshfields, thus delaying his ability to use it? 
He did protest from time to time that he could not gain access to his books and papers, but the 
Lord Mayor squashed that when it was first raised at the hearing on Saturday 16 December 1843, 
saying that he had been given ‘Every facility ... even beyond the ordinary rule.’ 


We know that Peckham was regularly consulting with William in the early part of his 
incarceration: ‘I had access to Mr. Barber every day while he was in custody, during that three 
weeks.’ Indeed, he was working with William’s solicitor in ‘looking out such letters as were advised 
by Mr. Barber's attorney, and copies being made of them’.** Wilkins said that ‘All this time his 
clerks were going to and fto to receive his instructions as to affairs then in the office’.”” If so, why 
was the bill from the Greyhound Inn, destroying Hyatt’s evidence, not held up in triumph at 


304 


One Man’s Justice 


Mansion House? William would say that he only later gained access to his papers and allege, 
although not until 1854, that: 


Hyatt’s tavern bill came with startling effect even upon the prosecutors, who, although they had 
spent several days in examining the whole of my papers (as well private as professional) had either 
overlooked this small scrap, or failed to notice its bearing on the case. It was a piece of evidence 
strongly illustrative of the vital importance to an accused person, especially in the case of a solicitor, 
of having complete access to all his papers.‘ 


It was on a file that Freshfields examined, he claimed. Do we believe him? Just as we have 
noted that Wilkins chose not to challenge assertions made by some prosecution witnesses, so we 
must be fair in noting that the prosecutors did not ask anyone, such as Peckham, how the bill was 
found; not that they had much notice when Wilkins suddenly produced it in Court. Did they 
immediately look back at the S‘ewart file, find the receipt and let the point go? No. In 1854, William 


was being disingenuous. 


He must have kept his file of correspondence with Joshua regarding Svewart on a different 
file, as he later seems to have done in S/ack. The investigation into Stewart started, as we know, 
when Joseph Parkes became concerned about what he had read in the newspapers. He went to 
William’s office on New Bridge Street on 9 January 1844, and, with Peckham, searched for the 
Stewart papers. Very little was found, only seven documents, including the letter from M’Pherson 
of 7 October 1840: 


1. The letter of 7 October 1840 from Duncan M’Pherson in Callander. 
2. The parchment letters of administration. 


The statement of Miss Stewart — this is in fact what is sometimes teferred to as 
instructions given by William to Mr Pott.” It was in the handwriting of his clerk, James 


50 


Macnamara. 

4. The letter from Mr Pott to Miss Stewart dated 13 August 1840. 

5. Mr Pott’s bill of costs in the administration of John Stewart. 

6. Memorandum in blue ink. 

7. Second memorandum in blue ink.*! 

If so few documents were taken to Charles Freshfield, is it seriously suggested that he or 
his clerks missed the receipt from the Greyhound Inn? Parkes’s low-key final comment about 
‘miscellaneous papers’ does not seem to apply to anything so significant as the correspondence or 
the receipt. And, importantly, it seems he found no correspondence between William and Joshua; 


and none was produced at the trial. Is that because there was none? No. In May 1844, William 
wrote of a letter to him from Joshua: 


In Stewart I was acquitted without hesitation but in addition to the evidence given is a letter written 
to me by Fletcher in the hands of Mr. Bramall from which it will be clearly seen that he introduced 
the pretended Mrs. Stewart to me as a regular and honest client.** 


This letter would have been of interest to the prosecution as closing the evidential circuit 
between William and Joshua. If it said what William claimed, that Joshua introduced Miss Stewart 
as a regular and honest client, why did he not produce it as part of his defence? Answers may 
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include that: (1) he did not want to disclose that he was holding papers relevant to Stewart which 
were not found on the search of his office; and (2) the letter did not say what he claimed — surely 
it is ridiculous to suggest that Joshua specified that Miss Stewart was ‘honest’? 


William also later relied on a letter of 20 July 1842 (1c. two years after the fraud) which 
Joshua sent to him after Griffin turned up at his house because of the unpaid stamp duty. He 
wrote that he had found the letter upon his return to England.”’ William seems to have had a trove 


of documents because in 1854 he produced another one, a letter from Dr Pott dated 21 September 
1840, which he only found after 1850, which we will look at later.” 


The prosecution specifically asserted that certain documents were found in Barber & 
Bircham’s offices: 


1. The letter from M’Pherson of 9 October 1840, objecting to Miss Stewart/Joshua’s 
request for a false certificate of marriage; 


2. The note in Joshua’s handwriting about the background to Miss Stewart’s claim (this 
and the similar and longer note — which the clerk McNamara wrote out - may be the 
‘two memorandums in blue ink’ found by Parkes). 


Wilkins told the Old Bailey that: 


When his office was searched, three weeks after his apprehension, the documents relating to this 
case were found there, endorsed with the name of Stewart, furnishing the prosecutors with that 
that evidence on which they sought to procure his ruin and destruction.* 


By dating the search to three weeks after William was arrested, and mentioning the 
endorsement of ‘Stewart,’ Wilkins is referring to the Parkes visit on or about 9 January 1844. His 
suggestion that these documents gave the prosecutors the evidence they wanted is valid: much was 
made of the letter from M’Pherson, the note from Joshua (perhaps one of the memoranda in blue 
ink) and of William’s ‘instructions’ to Pott which were sometimes identified as Miss Stewart’s 


statement. The Attorney-General certainly urged their significance on the jury: 


there was a statement purporting to explain the connexion between the parties, which was in 
Pletcher’s handwriting and had been found in Barber’s possession ... A document in the 
handwriting of one of the prisoners was found in the possession of another;>° 


It increasingly appears that William had a separate file which was not found by Parkes or 
anyone else. Documents that existed (or should have existed) but were not taken include: 
(1) The Greyhound Inn receipt. 
(2) Receipts for William’s travel to Great Marlow 
a. His cab ride to Paddington 
b. His train ticket to and from Maidenhead 
c. A horse and/or chaise from Maidenhead to Great Marlow 
d. His cab ride back to the office or home. 
(3) His notes of the visit and the depositions he took (bearing in mind that he only 


disclosed that he had taken these in his Pamphlet of 1849°’): 
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I went down and examined Hyatt and the other witnesses, and there stands the entry my diary, 
recording my examination of HYATT and seven other witnesses on that very day; and on the 
following day is charged an attendance upon Fletcher, reporting to him the particulars I had 
gleaned from these several persons. ... [G]in with water was delivered to the witnesses, whose 
written depositions I took in his [Hyatt’s] presence.” 


(4) Letter from Dr Pott dated 21 September 1840. 
(5) His correspondence with Joshua (or Miss Stewart). 
(6) Letter from Joshua dated 20 July 1842.” 


Was Peckham aware that there was another file on Stewart, the one that contained what 
was apparently not found by Freshfields? No one suggested at trial that he was dishonest, but then 
they did not know that William kept separate files for Joshua and that they were not given to 
Freshfields. Peckham went on to be admitted as a solicitor and to have a successful career, 
eventually practising in 1865 as Peckham & Salt at Knightrider Street, Doctors’ Commons, and 
becoming by 1875 Peckham, Maitland and Peckham at the same address. It is to be hoped that he 
was not the man of the same name charged with indecent assault in 1847, although that defendant 
was acquitted. 


William’s trip to Great Marlow 


Wilkins made a valid, if rather weak, point that Joshua’s letter of 25 June to William 
Windsor in Great Marlow, did not make any mention (‘not one syllable’) of his William’s visit 
which had supposedly already taken place; and that the letter would be ‘superfluous’ if William had 
indeed visited. (This is an example of an immaterial difference between the two press reports, 
confirming that they were independent of each other: The Times wrote simply that, after visiting 
Great Marlow, Joshua ‘wrote a letter in June, making further inquiries’; the Morning Post version 
included an error either by Wilkins or the reporter, specifying wrongly that ‘Fletcher wrote a letter 
in June 40 Mr. Strode,” stating that he had been able to ascertain that Stewart had a sister living 


twelve years ago.’) 


Was the letter superfluous if William had been to Marlow in May? The opposite may be 
the case: if William had been told, as he almost certainly was (whenever he went) that it was 
believed John Stewart had no relative other than a brother, all the more reason for Joshua to give 
up on getting useful evidence from the Marlow men and so write to William Windsor asserting 
that he had now ‘found’ a sister, under the cover of suggesting that Windsor might, for payment, 
make further inquiries. 


' must have 


Wilkins was a little carried away, implying that everyone in Great Marlow® 
known about the contents of Joshua’s letter. In Court, he did not mention that the letter was 


addressed to William Windsor (he added that in his book version): 


This letter was written (as we understood) to Marlow, where the Rev. Mr. Coxwell and other 
acquaintances of Stewart lived ...° 


Also in his book, but not in the real world, he added that the men of Marlow had not 
replied because, the jury might think, ‘it could not be contradicted’ that Stewart had a sister. 
Readers would be misled, not only by believing that he had argued this at trial but also because 
they might not notice the oddity of his assertion that a letter to ‘Marlow’ had come to the attention 
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of everyone there. That was a strange thing to suggest, and it was not grounded in evidence; but it 
was in evidence that Sarah Hawkes had passed on a letter, and a note, received at Little Guilford 
Street. One or both of these was presumably some sort of reply from someone at Marlow, but 
these communications do not seem to have been produced to the Court. 


Why go in October? 


Even though his client had a complete defence if the jury believed that William went to 
Great Marlow in October, Wilkins was not going to take the same risk that the prosecution had 
run: resting their case on one pillar (Hyatt’s evidence on the date) that, if removed, would cause 
the whole edifice to collapse in a heap. He argued every point he could; and we are interested 
because, whether or not William was not guilty of the charge he faced, Stewart provides a solid 
factual base for thinking about his conduct generally and for the light it sheds on how he acted in 
Joshua’s other, later, transactions. 


The reporter for the Morning Post seems to have needed a rest because he described 
Wilkins’s next foray as simply, “The Learned Gentleman then proceeded to argue that 
inconsistencies and suspicious features occurred in the evidence’ about the visit to Marlow. The 
Times reporter had mote stamina (or space allowed by his editor) and wrote: 


There were reasons why Mr. Barber should go down to Marlow in October, but none that he 
should go down in May. Fletcher had got copies of the tombstone and all the information he could 
get from the old people and had given instructions for sending up further information. There was 
therefore no reason why Mr. Barber should go down in May. But in October he had business which 
called him there; and this journey was taken after he had written to Mr. Strode — after he had 
written to Coxwell — and after Messrs. Pickering, the lawyers had expressed themselves dissatisfied 
with what had been laid before them. 


We encountered this argument in Chapter 4 and so will deal with it only briefly here. 
Wilkins wrote (but it is not clear what he said in Court): 


Gentlemen, there were reasons why Mr Barber should go in October, there were none why he 
should go in May. In May, Fletcher had obtained all the information that could be obtained 
personally, and had left instructions that all further communication on the subject should be by 
letter, addressed to him, he had enlisted all the help that could avail him, any further visit, therefore, 
in May, was superfluous. In October, circumstances were very different. Mr Barber had been in 
communication — open communication, mind — in his own name — his own person, with Mr Strode, 
and Pickering and Thompson, his attorneys. He was seeking to recover wages, moneys and 
documents of the late John Stewart, supposed to be in the custody of Mr Strode. Mr Strode and 
his attorneys disputed his claim, denied the existence of any sister of John Stewart’s, and refused, 
without further evidence, to yield up that which he claimed. It was to get this evidence — it was to 
recover the moneys and documents in Mr Strode’s hands — that Mr Barber went to Marlow in 
October.® 


Even if Wilkins actually said all of this during the trial, William clearly found absolutely no 
such evidence: he did not even mention his visit to Marlow when exchanging letters and words 
with Pickerings, let alone recite anything which supported the claim. 
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Typically (although only in his book), Wilkins sought to turn the point on its head. The 
visit ‘speaks loudly in favour of Mr Barber’s innocence’ because if he had been guilty of complicity 
in Joshua’s fraud he would not have ‘kept up his opposition and inquiry of Mr Strode and his legal 
advisers, merely to recover a paltry amount of wages, after the principal sum had been obtained at 
the Bank.” This ignores the possibility that Joshua (and perhaps William) pursued the argument 
for a number of reasons. With Letters of Administration, they could (and should) establish the 
extent of John Stewart’s estate, and they might strike gold by finding documents showing that he 
had other money or investments. The letter William wrote to the proctor, Dr Pott, in August 1840 
included mention of ‘Her late aunt ... had frequently told [Miss Stewart] that her brother John had 
about £700 ... in the Bank of England, and also that he had money out on mortgage, which 
she has every reason to believe is true.’ it would seem suspicious if attempts were of made to 
administer the estate or if the administratrix gave in too easily when challenged. If all was so clear 
cut, why indeed was a case not issued to force Strode to hand over what he had? Joshua, according 


to William, had sued before in similar citcumstances.” 


But in Szewart, William and Joshua could not risk a court case. William had asserted that 
money was due from Strode, but he could not have had any evidence to support that (and he 
would have produced it if he had). Having the High Court examine the facts, especially with an 
intelligent and well-off opponent like Strode, represented by a competent firm of solicitors, was 
highly undesirable; and suing would have been even more risky after William found no evidence 
at Marlow which he could deploy to persuade Strode to back down.” After his trip, he wrote only 
two more letters to Pickerings, did not risk meeting with them (where he might have been asked 
awkward questions), and did not reply when reminded that he had not answered their written 


queries. 
Clarence Peckham and Mr G Jones — and more attacks on Hyatt 


Wilkins turned to Hyatt’s evidence that William had given his name as Clarence Peckham. 
He started by contrasting William with Hyatt. The prosecution accepted, and indeed relied upon, 
the fact that his client was a shrewd man. In Court, Wilkins said (according to the Morning Post), 
that William ‘had occupied himself much in philosophy and literature’, while The Times wrote that 
‘Mr. Barber was a man of literary taste and pursuits’ who ‘spent his time over the midnight oil in 
studying science and philosophy’ and so ‘was not likely to be a swindler, or the accomplice of a 
swindler.’ The book version blew this up like a balloon: 


To his honour, be it said, he is a man of vast literary attainments, far above the common order of 
men, you have it already in evidence [from Charles Hill] that he was chosen to a situation which 
none were allowed to fill but men of high character for literature and integrity. That character bore 
to attain that character [sic] have been the end and aim of his existence, he has toiled for it whilst 
the indolent have slept, aye, whilst many who are here to-day — votaries of pleasure and of fashion 
— feeding their morbid appetites with his miseries — interested in proportion to the amount of his 
calamity — whilst they have been pursuing the painted bubbles floating in the atmosphere of fashion 
and dissipation — he has been engaged in the toilsome labours of science, and devoting the hours, 
snatched from an arduous profession, to literature and philosophy. Gentlemen, such occupations 
as these raise a man’s mind above the chicanery and trickery of the swindler ... I know that with 
the vulgar — with those who have never felt the ennobling effects of literature and science — who 
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have never breathed the still, quiet air of philosophy - who have never left the world behind, and 
in the untrodden regions of solitude, raised, [sic] the eye ‘from nature up to nature’s God,’ with 
such of these I could hope to find no estimate of the stress that I lay upon the character of my 
client’s pursuits. 


Although William was on the committee of the Southwark Literary Society, there is no 
evidence of any ‘vast literary attainments’ and it is noticeable that in his various written arguments 
we will consider later in this narrative he very rarely quotes or refers to literature or art (unlike 
Wilkins who called upon Horace’s poetry and Shakespeate’s O¢hello and Coriolanus in his speech”). 
Wilkins was also trying to reduce the impact (if any) of the public’s prurient desire for William to 
be found guilty. If anything about the ‘votaries of pleasure’ really was said in Court, which is very 
doubtful, Joshua’s junior barrister Ballantine would have squirmed a little, since he himself was 
‘idle and pleasure-loving, generous and extravagant to a degree... and ... dissipated more than one 
fortune earned at the Bar. ... neither marriage nor fatherhood caused him to lose his love of whist 
or women, and he spent much time in the West End. He was reckoned to have the airy fecklessness 
of a Micawber, the humour of Rabelais...’ Ballantine died without funds, supported by his son, in 


‘virtual exile in Boulogne, where his English creditors could not reach him.” 


After setting up William as a paragon of auto-didacticism, Wilkins ridiculed Henry Hyatt 
as: 


a bold man in his assertions, ... not remarkable for his acuteness. He was what many persons 
would call a ‘good witness,’ - and an obstinate fellow who came into the witness-box determined 
to adhere to every statement he made. This man deposed to facts in which it was impossible to 
contradict him, - to conversations which took place when no other person was by. Why, the 
greatest ass in the world might make a statement of this kind, and adhere to it with all the obstinacy 
of the animal to which he was compared. (A laugh.)” 


What is a witness supposed to do if he has evidence which cannot be contradicted? Not 
mention it? Is it his fault if he recounts a conversation to which there was no independent witness? 


This was the lead-in to an argument that if William, ‘anxious for secrecy’, had given his 
correct address and the name of his clerk, Peckham, to Hyatt, he was a fool. Baron Gurney read 
out the entry that Hyatt had made in his book: 


Mr. Baron Gurney — It must be used merely to refresh his memory. The entry is, “The address of 
the gentleman Clarence Peckham, Esq., 52 Nelson-square.””! 


Wilkins was to call into the witness-box the ‘gardener and beadle’ of Nelson Square to 
prove that Peckham’s connection with 52 Nelson Square was well-known, in fact that Peckham 
‘was as well known in that square as Mr Barber himself’: and so, he argued, William would not 
have used that that name because it meant he might be tracked down. Wilkins developed his 
argument, noting that Hyatt had said he was coming to London in a week’s time: 


What did Mr. Barber answer? Why, according to Hyatt’s evidence, he said, ‘Come, take a bit of 
dinner with me.’ Now, was it credible that any man in his senses, much more a shrewd and clever 
man, as Mr. Barber was declared to be, would first give a false name and then invite a man to dine 
with him in his own house, in a neighbourhood where he was universally known?7 
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Wilkins seems to have overlooked his own submission that the name of Peckham was also 
universally known in the Square. The beadle had been very clear on this: 


I knew some of his clerks. Mr. Barber held his office there during the earliest portion of the time. 
I know a clerk named Peckham very well indeed. He came to the office every morning, I believe. 
If there had been any inquiries for Mr. Peckham, I should immediately have gone to Mr. Barber's 
to seek him.” 


In using the name Clarence Peckham when inviting Hyatt to come to Nelson Square, 
William, perhaps caught off guard by the sudden mention of the prospective trip to London, at 
least avoided giving him his own name; while ensuring that, first, if Hyatt asked for Peckham there, 
he would almost certainly be directed to number 52, and, second, when asking for such a person 
at the door, the servant would also recognise the surname and would not send him away. The fact 
that a name-plate showed William’s name and profession was not as conclusive as Wilkins would 
wish the jury to believe: it was perfectly possible that a Mr Peckham might live there as well, and, 
indeed, William did let out apartments in his house.” 


Hyatt’s evidence was finally answered by two arguments. In his book, Wilkins twice wrote 
that William was not first to mention the name Jones, but rather, that it was Hyatt who did so. 


But what is my version of this? — When Mr Barber went down ... he asked him if he recollected a 
y 
gentleman coming down from sometime before and making inquiries about one Stewart?’” 


And 


But to refer to my version of this interview at Marlow [sic] As I before stated, Mr Barber asked 
Hyatt ‘if a gentleman had not come down to inquire after the affairs of Stewartr’ Hyatt said, ‘Oh, 
yes, a tall dark man, of the name of Jones.’ Mr Barber, not hearing the latter part of the sentence, 
or at any rate not heeding it, said, “Oh, yes, it is all the same,’ and proceeded to make other inquiries 
to enable him to answer Pickering, Smith and Thompson, with reference to Mr Strode.” 


One would be forgiven for assuming that Wilkins was, in effect, repeating what William 
had told him about the exchange, but closer examination suggests that he was actually raising a 
hypothetical exchange by describing it as ‘my version’. In support of this, we see him using very 
different language in Court, according to The Times: 


If Barber went down in October he might have asked the witness Hyatt, ‘Do you remember a 
man coming down here to inquire about John Stewart?’ Hyatt might have replied, “Yes, a tall dark 
man,;’ and it was quite consistent with Barber’s innocence that he might have said, “Yes, its [sic] all 
as one — meaning, ‘It is of no importance.” 


We see here no suggestion that Hyatt mentioned ‘Jones’ in his reply and overall, the 
submission is clearly speculative (including a third use of the phrase ‘my version’ on the same page 


of the book). 


As for the evidence that William had given the name Clarence Peckham, Wilkins accepted 
that Hyatt was given a name and address as the two men were taking their leave. He asserted that 
William had specifically told Hyatt to send any correspondence ‘to me, or my clerk, Peckham, at 
52, Nelson Square.’ He seems not to have asked Hyatt about this in cross-examination. The 
transcript and newspaper reports have a neutral answer: 
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I had no difficulty in finding out 52, Nelson-Squate, and I had not been long there before I saw 
Mr. Barber. He said Clarence Peckham, Esq., and I asked for Clarence Peckham, Esq., not for Mr. 
Peckham. (Morning Post) 


I had not been at Nelson-square above a minute or two before I saw Barber. I am quite certain I 


was to ask for Clarence Peckham, Esq. (Ie Times) 


I had not been at Nelson-square a minute or two, before I saw Barber. I am quite sure he 
said Clarence Peckham, Esq., and I asked for Clarence Peckham, Esq., not for Mr. Peckham. 
(OB1, Hyatt) 


Of course, asserting to Hyatt that William had asked him to write ‘to me, or my clerk, 
Peckham’ would have produced a denial. 


The Times reported Wilkins as saying: 


After Mr. Barber had made such inquiries at Great Marlow as he deemed necessary, he quitted that 
place; but, before doing so, he said to Hyatt, “Any communications you may have to forward me 
on this subject address to me, or my clerk, Peckham, at 52, Nelson Square.” The jury must have 
noticed how frequently, during the course of this inquiry, their Lordships, in taking the replies of 
witnesses, had mistaken the words they used. Such mistakes were not peculiar to their Lordships, 
ot to any other men; and was it not likely that when Barber referred the witness Hyatt to his clerk 
Peckham, Hyatt might have mistaken the word ‘clerk’ for ‘Clarence,’ and so have drawn the 
conclusion that Barber had given his own name as Clarence Peckham? Hyatt said he was coming 
to London in the course of a week; and what was Barbet’s observation? ‘Come and take dinner 
with me.’ Hyatt did come to London in a few days, and he called upon Barber at his house in 
Nelson Square.” 


Wilkins had to be precise in the word order he put forward (despite lambasting Hyatt for 
remembering close detail of a conversation four years earlier). It had to be ‘clerk, Peckham’ to lead 
onto that being heard as ‘Clarence Peckham’. 


The Morning Post version was: 


Mr. Barber ... stated to Hyatt, that if he had any communications to make to him, he might send 
it to his clerk Peckham; and there is no doubt that he misinterpreted the word clerk Peckham into 
Clarence Peckham Esq., and thus made the mistake.®° 


In his book, Wilkins subtly altered his arguments. He created a new structure for the 
exchanges between William and Hyatt that bore little relation to the evidence or even to his 
arguments in Court as reported by the newspapers. The Times report indicates that the address and 
Peckham’s name were mentioned as William was taking his leave (and makes no mention of the 
suggestion that Hyatt ask for Peckham at 52 Nelson Square). Wilkins’s book version, however, 
suggests a different sequence: 


(1) William gave his address (and perhaps the name Peckham) affer Hyatt had said he 
was coming to London next week; 


(2) William then suggested that Hyatt should come to dinner with him; 


(3) William said that if he was not at home, Hyatt should ask for his clerk, Peckham. 
at2 
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This argument is made as follows: 


if concealment were his object, why give his address? why give the name of Peckham? Mr Peckham 
was his clerk. If he had given the name of Clarence Smith, or Clarence Brown, and an address not 
his own, then could I appreciate the learned Attorney’s inferences from Barber’s visit to Marlow, 
but to give the surname of his clerk, and his right residence, for the purposes of concealment, 
argues a degree of irrationality that one would not attribute to an idiot - especially after Mr Hyatt 
had told him he was coming to London in a week, and had announced his intention of calling at 
Mr Barbet’s residence. ...! 


[Mr. Barber] proceeded to make other inquiries to enable him to answer Pickering, Smith and 
Thompson, with reference to Mr Strode. After he had done so, and when leaving, Hyatt having 
told him that he was coming to London in a week, Mr. Barber said, ‘If you have any 
communication to forward, and on your arrival in London do not find me at home, ask for 


my clerk, Peckham, who will answer you as well as myself.*? 


Wilkins seems to have made up William’s suggestion that, if he was not at home, Hyatt 
should ‘ask for my clerk, Peckham’. He had to do this to get the wording ‘clerk, Peckham’ in — to 
support his argument that Hyatt had mis-heard it as “Clarence Peckham’. This was very important 
—and troubling in terms of his conduct — because in his book Wilkins quietly removed his assertion 
in Court that William had said, “Any communications you may have to forward me on this subject 
address to me, or my clerk, Peckham, at 52, Nelson Square.” That disappeared, to be replaced 
by the cock-and-bull story that Peckham was mentioned in the context of Hyatt calling at Nelson 
Squate. 


Wilkins re-arranged the sequence because he wanted to argue that it was absurd to suggest 
that William would give his address and the surname Peckham ‘especially after’ Hyatt had said he 
was coming to London. But it is clear that William invited further contact and gave his address, 
after which Hyatt said he was due in London the following week. The report in The Times is 
obviously accurate (in the sense of reproducing what Wilkins was asserting). The effect was that as 
the men were about to part: 


William: “Any communications you may have to forward me on this subject address to 
me, ot my clerk, Peckham, at 52, Nelson Square.” 


Hyatt: Actually, ?m coming up to London next week. 
William: Come, take a bite of dinner with me.** 


Wilkins’s later change, that William said if you ‘do not find me at home, ask for my cerk, 
Peckham’ does not make sense. What were the chances of Hyatt calling at William’s home and 
finding only Robert Peckham there? We know that Peckham went with William to the house in 
the evening to discuss work matters. The beadle of Nelson Square said that Peckham came to the 
house every morning, but he was clearly referring to the time when William practised from home. 


Even Wilkins’s claim in Court that William suggested Hyatt could write either to himself 
ot to Peckham, does not make sense. A letter addressed to William would reach him at 52 Nelson 


Square; there would be no purpose in addressing it to Peckham. But if, as Wilkins argued in Court, 
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but not in his book, “Peckham” was mentioned as a potential addressee of such a letter, that 
strongly suggests that the name given by William was indeed (Clarence) Peckham. 


And why did William give Hyatt his home address? He had been practising from 21 
Tokenhouse Yard since November 1839 (almost a year before the meeting alleged to be in October 
1840). Because he would be known to some clients as working from Nelson Square, he kept his 
brass plate up and he would not want to lose out on possible work. Wilkins did not suggest that 
he practised from Nelson Square — ‘to give the surname of his clerk, and his right residence...’ 
William undoubtedly gave his home address. By doing so, he successfully kept any potential 
correspondence, or visit from Hyatt, away from others’ eyes at Tokenhouse Yard. By suggesting 
(which he very likely did not) that a letter could be addressed to Peckham, he was distancing at 
least his own name. Indeed, ‘Clarence Peckham’ was quite a clever option: if any letter became the 
subject of inquiry, William could deny any knowledge by pointing out that his clerk was called 
Robert Peckham. 


The answer to Wilkins’s argument that, if guilty, William would have given a false name 
and address, is that William appears, like Joshua (in setting up the false identity ‘G. Jones’ of Little 
Guilford Street), to have wanted to hear from Marlow if any evidence was turned up. A solicitor 
acting straightforwardly would have given his own name and his practising address. There is no 
evidence that he disclosed either. 


Why did Wilkins change his speech for publication? He probably realised that it was 
strange to suggest that William would invite Hyatt to write to either himself or to his ‘clerk, 
Peckham,’ particularly at William’s home address. He was stuck with the home addtess having 
been given to Hyatt. That made more sense if Hyatt was likely to call in the evening and it deflected 
attention from the consequence of his argument in Court that Hyatt was given the home address, 
rather than the office, for correspondence. It also provided some (weak) justification for William 
having mentioned Peckham’s name - as a fall-back if William was not present. He thus removed 
two weak points: giving two potential addressees and William’s home address, both for 
correspondence. 


And if William did give his name as Barber, why did Hyatt only write down one name — 
Clarence Peckham — bearing in mind that he wrote the address correctly? 


The conclusion from all of this is, to start with, that Wilkins got nowhere near dispelling 
the evidence that William gave his name as Clarence Peckham. He had so little confidence in the 
argument he had presented in Court that he subtly but significantly changed it in the published 
version of his speech. That was to give it more weight, such as by claiming (the nonsense) that 
William only gave his address after Hyatt said he was coming up to London. Similarly, he needed 
a justification for William giving his home rather than office address, while preserving ‘my clerk, 
Peckham,’ and invented William postulating that he might not be present at his home, but Robert 
Peckham would be. Nor could he avoid, or attempt to avoid, the fact that William sought to divert 
contact away from his office to his home, away from curious eyes. 


The Attorney-General responded to the argument that Hyatt misheard ‘clerk’ as ‘Clarence’, 
by saying that it was ‘ridiculous’; and he expressed surprise that Wilkins would put forward ‘so 
feeble an attempt to explain the circumstances.” The arguments put forward by Wilkins, including 


314 


One Man’s Justice 


his dishonest behaviour in changing them, are utterly unconvincing and leave the conclusion that 
William did tell Hyatt that his name was Clarence Peckham. Only two points lean the other way. 
First, Wilkins was stuck with no evidence to contradict Hyatt. Such evidence could only have come 
from William who, at the time, was legally barred from going into the witness box in his own case. 
Secondly, if one accepts that Hyatt was wrong in claiming that William travelled to Marlow in May, 
his reliability is undermined to some extent. 


As we have seen, Wilkins also attacked Hyatt for being firm about his conversations with 
William. The subtext to this is: he would not bend under cross-examination. Despite his own very 
exact recitation (or hypothesis) of their conversations, Wilkins said of Hyatt: ‘Is it true that at the 
end of four years he can remember to a monosyllable a conversation between him and another?” 
As jurors know (or should know), barristers will pillory one witness for certainty while leaping on 


any suggestion of uncertainty by another. 
Charles Hill and Elizabeth Stewart - reprise 


One of the most dangerous witnesses for William was Charles Hill, the stockbroker, who 
saw ‘Miss Stewart’ twice and whose description of her did not tally with the appearance of the 
aged, infirm Susannah. We have seen in this Chapter that Hill was solid under cross-examination: 
in his view, she was not over 50 years of age. In answering questions from the prosecution, he was 
clear: 


In Oct. 1840, he called at my office. I cannot recollect the day. He requested me to accompany 
him to the Bank, to identify him. I went with him to the chief-accountant's office, Bank of England. 
I there saw Mr. Gray the deputy-accountant, and a female dressed in dark clothing. She was 
between forty and fifty, as well as my memory will serve me. To the best of my recollection, she 
was not far advanced in years, or feeble. I think she was not an aged person; but the time is so long 
since. She was not thin. To the best of my recollection, she was a bulky person, stout in width and 
breadth, and rather above the middle stature. I have no distinct recollection, whether she was pale 
ot fresh-coloured. She was in black. I did not observe any decrepitude about her. I think, she did 
not appear to have any of the infirmities of age. 


His repeated caveats about his evidence being to the best of his recollection, are, as Wilkins 
implied when castigating Hyatt for certainty, what one would expect of a conscientious witness. 
Indeed, Hill used similar wording when making a statement — heavily promoted by Wilkins — 
thatWilliam ‘stood high and respectable in society as far as I know.’ Despite this, Wilkins told the 
jury (inaccurately) that ‘his impression is that she was between forty and fifty, but he would not 
take it upon himself to swear one way or the other.’ Earlier in this Chapter we saw that what he 
really said, under cross-examination, and, taking the version in The Times report (as slightly more 
favourable to Wilkins’s argument), was: ‘She was not very aged. To the best of my recollection she 
did not exceed fifty.” On re-examination, he was very sure that he saw the same, healthy woman 
twice, having ‘no doubt whatever that the woman I saw on the second occasion was the woman I 
had seen befote.’ 


Wilkins described Charles Hill as ‘the respectable broker, against whom there could be no 
imputation raised’,”’ and he did not disturb the evidence that Hill had given. He tried to repair the 
damage by arguing that, if William had brought a young Miss Stewart to the Bank, the staff there 
would have noticed a discrepancy between the woman before them, in her forties, and ‘the 
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certificates and affidavits ... which would at once declare her age’. This assumes, without evidence, 
that those documents would be studied when the younger Miss Stewart turned up to dispose of 
her stock and realise her cash. Nothing in the evidence suggests that would have happened: Wilkins 
could have asked Bank witnesses or Hill about this, but he did not (probably because he feared 
the answer, or at least did not know what it would be). 


Did William know that Joshua had used the surname Jones at Great Marlow? Wilkins 
denied it. As we have seen, he put it to Henry Hyatt that 4e mentioned the name, not William. 
Wilkins returned to this in his speech and said that, because his client’s visit was actually in 
October, ‘All that Barber wanted to know was, whether a person had been making inquiries about 
John Stewart; his attention was not directed to the name of Jones; it was immaterial to him by 


whom those inquiries had been made.”** 


Wilkins pursued this because, if the jury accepted that 
William did not go to Marlow until October, “all the animadversions of the Attorney-General on 


this point fell to the ground, for at the time the transaction was entirely completed.” 
The reporter may then have nodded, or Wilkins made up an expansion of this for his book: 


when Barber went down to Marlow, everything had been completed, but — what? Why, the 
recovery of the papers and the wages due to Stewart, said to be left in the hands of Mr Strode.%° 


To mention the name Jones, the published version continues, would jeopardise William 
and so, logically, he would not have done so. William had already achieved ‘his main object’ — to 
get the Bank money. Probably no one noticed at the time, but this came perilously close to 
admitting what the whole process was about. William was not a mere probate lawyer acting for an 
administratrix in ascertaining and getting in the deceased’s assets: it was all about the Bank money. 
True, William’s initial letters to Strode and Pickerings were largely what one would expect from a 
solicitor sorting out an estate, but he did not pursue his requests, despite a duty on his client to do 
so. (William expressly mentioned this duty in his letter to Pickerings of 31 October 1840). 
Pickerings were not pursued because, as Wilkins asserted, the ‘main object’ had been secured. 


Wilkins sought to play down the effect of the objections voiced by Pickerings: ‘the [Bank] 
money had been transferred, when no claim was left but the paltry one to an arrear of wages’. But 
on what basis could he say that? How did he know that there were no other assets other than 
possible arrears of wages? He didn’t. The whole scheme was about the Bank. 


‘Everything had been completed’ — securing the cash, quickly now 


How could Wilkins properly say, ‘everything had been completed’ (book) or that ‘the 
transaction was entirely completed (The Times)? The visit was on 13 October, Letters of 
Administration having been granted on 28 August,” after Miss Stewart and Thomas Griffin had 
sworn an affidavit two days before.” Yet, for over a month, William did not prepare the letter 
(eventually dated 15 October) in Miss Stewart’s name asking the Bank to transfer the stock to her. 
Why? He was being firmly told by Pickerings that there was no sister. And before asking for the 
transfer, he chose to go to Marlow. At the same time, Joshua was sending £2 (over £200 in modern 
values) to the clerk in Callander to provide a copy martiage certificate — and then asking him to 
complete it with a name different from that in his records. 
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When William reported back to Joshua on the 14 October, the day after his visit, having 
found nothing with which he could answer Strode’s objections, they seem to have agreed quickly 
to get the money from the Bank, probably because they feared that Strode might take steps to 
block them. Hence the letter of 15 October in Miss Stewart’s name, probably delivered to the Bank 
the following day when we know William’s firm lodged the Letters there. 


Was there a real risk that Strode might try to stop them getting the money? Wilkins himself 
said that Pickerings ‘might have entered a caveat against’ Miss Stewart’s claim to the estate ‘in half 
an hour.”” That is a strange statement, because caveats are used to prevent Letters being issued in 
the first place — and Strode was not contacted until after that (although a criminal defence barrister 
failing to understand office work done by solicitors is not unusual). What he meant was that Strode 
could put a spanner in the works. After Letters had been issued, a case could be issued in Court 
to revoke the grant because it had been fraudulently obtained. William and Joshua acted with 
sudden speed because of that possibility. Strode was worldly, well-resourced, and represented by 
able lawyers - and Joshua would not want to face him in Court. The reality was that this was 
unlikely — not least because Pickerings were off-guard, awaiting William’s response to the questions 
they had given him. And Strode was already incurring expense, by involving his solicitors on what 
was a matter of principle (because there was no gain to him in fending off William), and was likely 
to draw the line at becoming caught up in litigation. Nor did he have an obvious legal basis to do 
so: he was not a potential beneficiary of Stewart’s estate. But there was risk to Joshua and William 
if Strode had taken more direct action — such as by alerting the Prerogative Court or the Bank to 
his suspicions. And so, it makes sense that after William drew a blank in Marlow, he moved very 


quickly to get the money. 


The Attorney-General commented in his reply that it was strange for Wilkins to argue that 
William had gone to Marlow in October: he supposedly made the same inquiries as Joshua had in 
May, but Letters had already been granted, before any October visit. This prompted Wilkins to 
tise, just before Gurney started his summing-up (on 15 April). He went full circle: 


Mr. Wilkins said ... The learned Attorney-General had stated to the jury that there was no reason 
for Barber’s going to Great Marlow on [sic] October, 1840, for that everything had been 
accomplished. That was not so, for it was then that Barber had to satisfy the mind of the solicitor 
to the Bank. 


Mr. Baron Gurney. — Certainly. In October, 1840, the matter had not been completed. 


It seems that, in his anxiety to answer the prosecution’s point, Wilkins had forgotten that 
he himself had argued the day before that “everything was completed’ before the October visit, 
other than the need to get papers and wages from Mr Strode. Now, suddenly, that was not so, and 
there was work to be done: satisfying the Bank. Barristers do make arguments in the heat of the 
courtroom when they occur to them, and they do not always check that the new points are in line 
with what they have said before, but here, the new, contradictory assertion was made proactively, 
first thing in the morning (Wilkins presumably having been able to speak to William overnight), 
an added afterthought just before the summing up. The defence was conveniently flexing to meet 


threats as they were perceived. 
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The letter asking the Bank to pay up was dated 15 October, two days after William’s 
claimed visit to Marlow, and although it was in the name of Elizabeth Stewart, it was written by 
William.” It is likely to have been delivered to the Bank on the 16", when William lodged the 
Letters. There was then a bureaucratic process culminating in monies being handed over on the 
22 and 24 October. William’s last contact with Pickerings had been on 1 October, when he and 
Andrew Besant had enjoyed a robust exchange of views. He waited until they had the cash, 
changed into gold, before stirring the hornet’s nest that was Pickerings. 


Returning to Wilkins’s argument that ‘everything was completed’ by 13 October (later 
stood on its head), it was true that Letters of Administration had been obtained, but they had not 
been lodged with the Bank and no request for payment had been made, nor, obviously, had any 
money been received. He had made a very bad point, exacerbated (or, he might argue, corrected) 
by his later reversal. 


Having been to Marlow, and ‘discovered’ the truth, it was quite open to William to stop 
the transaction. He could have declined to seek the money until he had resolved the 
inconsistencies. Instead, he ramped up his work. He did not pull out or delay, because that would 
have required him to defy Joshua, and probably lose him as a client. Even if he had not been aware 
or suspicious of Joshua’s activities before mid-October, he had plenty of reasons now to be 
troubled (in this case and, consequently, in those that followed). Wilkins, as he tended to do, had 
perhaps accidentally damaged William by giving him a motive to continue. He confirmed, with 
counter-productive exaggeration, that William would not have wanted Joshua to stop instructing 
him: 


It is true that Fletcher was a client, and came to Mr Barbet’s office with everything that could 
recommend him to a young attorney, character, standing, and wealth, all calculated to lull suspicion, 
and to provoke a desire to retain his countenance and support? [sic] As a good client he was 
respected, and I shall be able to shew to you [he] was treated in Mr Barbet’s office with a feeling 
bordering upon reverence.” 


It was not necessary for William, or any other solicitor, to accompany Miss Stewart to the 
Bank simply to have the stock transferred and collect the money. Wilkins used this as evidence of 
William being open and visible: ‘Do you believe, then, had he known that the pretended Miss 
Stewart was no other than Mrs Richards, that he would have dared in person to have attended that 
female to the Bank? ... his appearance at all in the transfer was perfectly unnecessary, and 
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exhibiting only the courtesy of an attorney to his client. 


In considering this (including a distrust of that adverb, ‘perfectly’, when used for 
emphasis), we need to bear in mind that Miss Stewart apparently never said a word. The Attorney- 
General pointed out that: 


difficulties had arisen in the progress of the matter, and it was then that Mr. Barber, who had been 
described as a shrewd, clever man, came in to extricate and wind up the affair. They first get the 
stock transferred, then obtain the dividends, and lastly sell the stock, and yet during the whole of 
these transactions Mrs. Richards had not been heard to utter one syllable. Could there have been 
a more apt instrument for such a purpose? She was a perfect piece of mechanism, a living 
automaton, she gave no instructions whatever. ... There was not one tittle of evidence to prove 
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that she ever even answered proctor or clerk, that she ever opened her mouth to the broker. She 
was, in fact, only an animated statue, brought down to write its name.”* 


William went to the Bank with Miss Stewart for very good reasons. Joshua had been visible 
in Stewart early on, admittedly under a false name — G. Jones - and address, but he preferred not 
to be seen in the Bank at this crucial point. Miss Stewart (whichever version: Susannah because of 
her infirmity; a younger one because of late recruitment) probably did not know enough for Joshua 
to risk her being questioned and unable to answer. Having her accompanied by William took away 
that danger; and his presence lent credibility, as Mr Pott’s reaction confirmed. 


The overpayment and Miss Stewart’s address 


It was helpful to William’s defence that he had given Miss Stewart’s address in Camberwell 
to Charles Hill when he was told about the overpayment. Wilkins inflated the effect, arguing that 
Hill’s ‘demand’ would have ‘unstrung every fibre of [William’s] body’ and ‘called for the exertion 
of all his energies to maintain his composure and self-possession’, because of the risk of the fraud 
being discovered if Hill were to make inquiries about Miss Stewart: 


Would he not, if he had shared in the plunder, have taken with trembling hand the money from 
his pocket, and said, “There it is; say no more about itr’? 


This assumes that Hill would go to Camberwell and see, ‘on asking for Miss Stewart, an 
old lady who tottered with an umbrella, who had weak eyes and was infirm and imbecile,’ 


whereupon ‘he would have gone back to the Bank and exposed the whole affair. 10° 


If the report in 
The Times is accurate, it is strange that Wilkins described her as ‘imbecile’ since that would have 
been obvious to William also (and, indeed, would mean that she was not legally competent to 
instruct a solicitor). That word does not appear in his book and unfortunately neither the Morning 
Post nor, in a shorter report, The Sun, deign to provide any detail.'"' Wilkins’s overall argument has 
some merit, but it is overstated. William would not expect Hill to go to Camberwell himself; and, 
indeed, Hill sent a clerk there to deliver a letter. William might even have known from Joshua that 
Susannah had already left that address or, as Hill prepared his letter, he might have alerted Joshua 
to get her out of the way. The clerk reported back to Hill that ‘Miss Stewart was out’ and he 
brought the letter back as instructed.” True, it would have been safer simply to pay the money, 
but William was short of ready cash and would likely adhere to the principle, as solicitors generally 
do, that the responsibility to pay was his client’s. He did pay it eventually, no doubt with money 
from Joshua. 


To answer Wilkins, prosecuting counsel re-examined Hill and he, still trying to protect 
William a little, admitted that he did not need him to provide the address, but would not accept 
that he could have got it ‘without any difficulty’ and asserted that people often change their 
addresses: 


The address of Mrs. or Miss Stewart was on some of the papers. There must be a ticket drawn out, 
upon which the whole description must be given. If I wanted the address, I could not have obtained 
it without any difficulty. Persons very often change their residences half a dozen times. It did 
happen to be the same address.10° 
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Identifying Miss Stewart 


We know that William vouched for Miss Stewart’s identity at the Bank. Wilkins wanted to 
settle any concern the jury might have about that. It seems that Hill had also identified her - at the 
second visit - and so Wilkins said that the conduct of both men was the same: William identified 
her because a respectable client (Joshua) had introduced her; Hill did so because a respectable 
acquaintance (William) had done so. Wilkins beefed up his argument in his book, writing that ‘Mr 
Barber pleads the usage of his profession’, presumably meaning that it was normal for a solicitor 
to act in this way. But he called no evidence from another solicitor or the Law Society to that 
effect.'* That is less surprising when we see that neither The Times nor the Morning Post report him 
saying anything of the sort. Rather, he said that William ‘had done no more than any other 
respectable man would have done in his situation,” and that he had ‘identified her, which any 
other man would have done under the circumstances.’ Wilkins explained that Joshua had 
introduced her as a ‘respectable woman just returned from America; her pedigree had been 
furnished to him [i.e. William] as far as it could be obtained; he saw her old and trembling, and 
surely, if there could be anything more calculated to disarm a man of suspicion it was the fact that 
she had attained a good age, and was soon verging on eternity, and without the nerve to 
consummate an offence of the kind imputed.”!”” 


Wilkins also commented that Hill had been satisfied by William’s explanation for the 
money being transferred quickly into gold. 


Other evidence 


Moving more quickly now, Wilkins deployed the useful argument that William had only 
been paid his usual fees. The receipt of excessive fees or (obviously) a share of the proceeds of a 
fraud is an indicator of guilt, and its absence is helpful to defendants. But it is not uncommon for 
solicitors to facilitate their clients’ wrongdoing and make only their usual charges, particularly 
where there is repeat business from the clients. Sometimes lawyers will take routine fees for risky 
work because they desperately need the money. A case of mortgage fraud from the 1990s illustrates 
this, with a number of similarities to William’s position. The solicitor was found guilty of obtaining 
by deception and imprisoned. After a referral by the Criminal Cases Review Commission, the 
Court of Appeal considered the conviction. The judgment includes: 


The appellant's case ... was that he never knew that Tonay was using false names, still less did he 
know that he was acting dishonestly. He, the appellant, was gullible and had been conned by Tonay. 
... [H]e had not destroyed any of the documents, incriminating as they were, according to the 
prosecution. There were no false attendance notes on the appellant's files, and his files were open 
for all to see by secretaries, the accountant, partners and anyone else who dealt with the files, when, 
in particular, the appellant was on holiday. The crucial question, it will be apparent, was whether 
the appellant was acting dishonestly. ... [H]e said, he trusted Tonay, who had conned him and he 
would never have kept the various documents if he had been acting dishonestly. He had, at no 
stage, made any profit from these events.!0% 


The absence of profit meant, no doubt, that the solicitor simply charged his usual fees. We 


see here also a case where, like William, the defendant makes play of not (dishonestly) destroying 
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the evidence in his files. He denied knowing that his client was using false names (unlike William, 
who admitted that he used false names for Joshua). The Court of Appeal was unmoved. 


As for the letter in which M’Pherson refused to go along with Joshua’s improper 
suggestion, which had been found in William’s office, Wilkins pointed out that there was no 


evidence that William had actually seen it.'” 


He spent time attacking the old men from Marlow, reminding the jury that each had said 
initially that William had come down a few weeks after Joshua’s visit but they had not stuck to that 
when cross-examined. He attributed this to Mr Weir of Freshfields having asked leading 
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questions,''” and expanded this in his book by accusing him of ‘drilling these witnesses. 


Much was made of the fact that William was openly active in the transaction. This 
contrasted with how Joshua (mostly) kept in the background. Wilkins repeatedly deployed his 
favoured technique of turning negative evidence into positive. He faced the unavoidable fact that 
William had done much work to obtain the money, but asked, ‘Now, if Mr. Barber were a guilty 
man, why should he have paraded his name about in the manner he had been proved to have 
done? The other parties had sedulously kept their names of out view — the name of Fletcher did 
not appear to any document produced throughout the whole case, and yet Mr. Barber’s name was 
to be found to communications sent to all parts of the kingdom’.'” The answers to this are 
obvious. The Miss Stewart (or Misses) had to be chaperoned when interaction with officialdom 
was unavoidable. A solicitor accompanying them could not risk using a false name. More 
importantly, Joshua used William to front the riskier tasks, or at least to avoid himself being 
observed too often. William was an assertive and confident young lawyer who could be relied on 
to see off any problems. Also, someone respectable had to identify her at the Bank. These are the 
very reasons why Joshua wanted a solicitor to act in the first place. With his facility for turning 
things on their head, while risking a listener or reader spotting the reverse argument, Wilkins 
effectively confirmed the importance of an apparently respectable professional adding credibility 
to a transaction. As to William (and Hill) having identified Miss Stewart by relying on the character 
of others, he wrote: 


How is society to consist without the faith and confidence which reputation begets?!" 


Exactly. To William, if innocent, a transaction like Stewart was easy work and money (and 
there was nothing wrong with that, if the client wanted him to do it). A solicitor could indeed help 
smooth the way. But if William knew that there was a fraud, he had prepared: he was ready to 
argue that he was merely acting as a solicitor would; as indeed he did argue, forever more. 


Georgiana’s vetsion 


Georgiana’s confession was a risk to William and especially to Joshua, even though the 
judge and barristers warned the jury that it was evidence only against her and must not be held 
against the two co-accused. How exactly Wilkins dealt with this is problematic because there are 
significant differences between what was reported in Te Times and what he wrote in his book. 
When sexing up his speech for publication, he might have been concerned to squash what she had 
said mote firmly than he did in Court. By then, more of her story had come out in the press. His 
intention was to bolster William’s continuing attempts to recover his reputation. The Times reporter 
has Wilkins arguing that: 
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There was but one small portion of [Georgiana’s statement] which in any way tended to implicate 
Mr. Barber, and that was where she stated, ‘that Barber and he could manage the rest.’ Now, what 
was there in that assertion to show that she meant that Mr. Barber had the same knowledge as 
Pletcher, but might it not rather mean that Mr. Barber was to perform the necessary professional 
duty? At any rate, they must, as far as Mr. Barber was concerned, look at such a statement as if it 
had never been said. 


Wilkins extended this in his book by suggesting that she had made the statement for her 
own interests: ‘Justice refuses to be guided in her inquiries after truth by statements wrung from 
the fears, or suggested by the hopes of the guilty.’ But he also wrote that in (what was only an 
extract of) her confession William’s name ‘is mentioned but once by her from the beginning of 
her story to the end.’ This is fairly typical of Wilkins: in fact, William’s name is mentioned three 
times. Twice he is named regarding the unpaid duty. The other instance was described by Wilkins: 


She says, that when some difficulties were suggested to Fletcher, he said that, ‘after preliminaries 
had been arranged he and Barber would manage all the rest.”!4 


That is not what quite Georgiana’s had written. She described the recruitment of Thomas 
Griffin by Susannah who ‘told Fletcher, that Griffin was quite willing to the proposal; he (Fletcher) 
then said, that was all he required, as Mr. Barber and himself would manage all the rest.’ Note that 
Wilkins swapped the names so that William’s came second. 


Wilkins also gave the impression to the reader that this was later in the process than it 


really was (after the preliminaries’). Referring to the phrase ‘manage all the rest,’ he asked: 


What does that expression mean? why, obviously nothing more than this — ‘We have put every 
thing in a right train, we have procured the necessary affidavits, we have forged and executed the 
bond, we have found sureties for the fulfilment of that bond —in short, every thing has been done 
to deceive the proctor and the parties at the Bank to complete our purpose, we have the assistance 
of some attorney, we have so arranged matters that no attorney upon earth will suspect, and with 
Barber’s professional aid and skill I will manage the rest.!15 


The first affidavit was dated 21 July. Joshua was arranging sureties with Edmund Keene 
around the same time, and the bond, and apparently an affidavit of Miss Stewart, were executed 
on 31 July. Griffin and Miss Stewart swore a further affidavit dated 26 August, and William, as 
described fully in Chapter 4, was heavily involved in its production.''® Wilkins wanted to give the 
impression that William was brought in after everything had been done. That was seriously untrue. 
Nor was Wilkins assertion supported by Georgiana’s statement. She was explaining an early part 
of the planning of the scheme. This is consistent with Griffin’s evidence: “Georgiana Richards 
(now Mrs. Dorey) called on me ... I think it was in the early part of the year, or perhaps April or 
May. I cannot say exactly. She asked me to do a favour for her mother.’ The likely timing shows 
that Joshua intended from an early stage to deploy William (because his name was used freely to 
Georgiana). With due respect to the possibility that press reports omitted some of what counsel 
said, it is worrying that the published version seems to go much further than what was said in 
Court — and that it is less accurate. For example, Wilkins told the jury, correctly, that “There was 
but one small portion of [the statement] which in any way tended to implicate Mr. Barber,’ but, as 
we have seen, he inaccurately wrote in his book that William was only mentioned once. He could 
not risk that in Court because the prosecution would have corrected him. 
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Readers of the book who knew the facts, such as the prosecutors, must have been irritated 
by Wilkins’s emphasis on how often William was (or was not) mentioned in the confession. Not 
only was it not true that his name only came up once in the extract, but they knew that the full 
statement, which came out in public some weeks later, and covered other transactions, actually 
used his name no less than 27 times. If Wilkins had, as was likely, seen the whole confession, he 
was misleading his readers. Similarly, he took advantage of their ignorance of the other 
transactions, implying that William’s identification of Miss Stewart (and Hill’s as a comparator) 


was a one-off: 


when called upon to form an opinion of the intentions of another, would you form that opinion 
upon an isolated act?!!7 


But it was not an isolated act: William had also identified ‘Elizabeth Burchard’ when she 
was impersonated by Georgiana.'’* To be fait to Wilkins, he continued on a slightly different tack: 
*... would you not inquire, what had led to the fact upon which you were to decide? Would you 
not take pains to ascertain whether it were consistent with ordinary usages and established 
practice?!” 

Wilkins had some fun with the evidence from the son of Susannah’s landlord at the Temple 
of Apollo, who had suggested that he might have seen William visit the Richards family: 


But young Wybrow, Mr. Sidney Hampden Wybrow — parturiunt monies [laughter], - said he appeared 
to think he had seen Mr. Barber there, but he would not like to take upon himself to say that he 
had.120 


The reference is to a mountain labouring, as in giving birth, only to produce a mouse, and 
would probably be known to those in court from Aesop’s Fabks. In fact, it has a longer history 
and was in Horace’s poem Ars Poetica as:'*! 


parturiunt montes, nascetur ridiculus mus. 
Mountains will labour: what’s born? A ridiculous mouse. 
The peroration 


According to the published version of his speech, Wilkins ended with a magnificent 
peroration, crafted and timed to generate the applause and acclamation he had loved when on the 
stage or at political hustings: 


At this moment he stands before you — penniless and forsaken — to answer a charge, in itself 
formidable, but rendered terrible by the consummate skill with which it has been urged and 
enforced. Weak, he is called upon to resist the strong, palsied with apprehension, to answer the 
arguments and subtleties of the highest understanding, without sword or buckler, to parry the 
thrusts and ward off the attack of the armed and powerful. Notwithstanding this, strong in his 
consciousness of innocence, sustained by the strength of truth, he asks no favour, he makes no 
appeal to your pity (but who can withhold it?), he demands justice. He calls upon you to vindicate 
yout love of righteousness, he implores you to admit no light into the chambers of your mind but 
the calm and steady light of reason. By that light read every line of the evidence, every argument 
of counsel and judge, do this, and we fear not the result. We fear nothing but prejudice and passion. 


Oh! how many men for prejudice will sacrifice the earnings of long labour and privation? — how 
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far nobler the sacrifice of prejudice itself! There is no offering unacceptable to heaven — more 
beneficial to the world — more honouring to oneself — than that of prejudice to truth, of selfishness 
to justice. I call upon you to make that sacrifice to day, to give a verdict that you may dwell on with 
pleasure in the evening of your life, and when in the course of nature you yourselves shall be 
approaching that judgment which must confirm your eternal destiny, it may furnish you some 
consolation, and minister some courage, that you have been instrumental in binding up a broken 
heart, and rescuing from shame and sorrow a persecuted, but innocent, man. Gentlemen, turn your 
eyes there (pointing to the prisoner), you behold one who but yesterday shared largely in the 
honours and caresses of the world — now despised and rejected, met with shame where adulation 
welcomed his approach, repulsed by scorn, by those whom he scorned, in the spring of his 
existence, those who loved and honoured him, anticipated, with fond delight, the summer that 
should ripen the fruits of a glorious autumn.!”? Bitter disappointment! Whatever your verdict may 
be, gentlemen, those hopes can never be realized, the buds of spring have been nipped by a ruthless 
hand, and all that he can now look forward to is a long and chilling winter, the dreariness and 
fruitlessness of which can only be cheered by the kindliness and help of those whose support and 
smile encouraged him in the dawn of life.!8 


Whether such a flourish made any difference (particularly since very little of it may actually 
have been said) is debatable and much more important was his brief, plain, and accurate, assertion 
that, if the Marlow men’s evidence were rejected, 


then there was not a tittle of evidence to show that Mr. Barber had anything to do with the 
transaction until long after the bond had been executed, and the indictment must therefore fall to 
the ground ...1%4 


No defence barrister can be criticised for covering all the arguments as Wilkins had done, 
just in case, but this short statement rightly nailed down essentially everything that mattered. If the 
prosecution had not proved that William went to Great Marlow before the end of July 1840, there 
was reasonable doubt and he should be acquitted. 


Hundreds of witnesses for the defence 


Those who had followed the case from Mansion House will have been excitedly awaiting 
the dramatic fruition of what William’s solicitor, Bramall, had described as ‘facts of great 
importance ... extending over hundreds of individuals, which I am convinced will tend to prove 


the innocence of Mr. Barbet’;'” and to hear how Bramall had fared in serving subpoenas upon ‘a 


7126 'T'o be fair to Bramall, he was 
> > 


great many witnesses residing in different parts of the country. 
presumably, referring to all four transactions and, as we have seen, he was (fruitlessly in practical 
terms) investigating other frauds by Joshua, that did not involve William, and sending the findings 


to Freshfields. 


Wilkins did not call hundreds of witnesses. He called only three in defence, all from 
London (plus others to vouch for William’s character). They were the ‘gardener and beadle’ for 
Nelson Square, who produced the brass plate that had been on William’s house (and whom no 
one bothered to question); and two of his clerks, Robert Peckham and James Macnamara. 


Peckham confirmed that he knew the details of Stewart, that it was dealt with openly in the 
office and that reliable records of everything were kept in diaries which anyone working there 
could freely consult. He did not mean appointment diaries, but a record of the case: 
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This business of Stewart's was conducted in the office precisely in the same open way in which 
other business was done. A clerk who managed the business kept a diary of the transactions carried 
on there, and Mr. Barber also ... 


He mentioned the ‘considerable’ and ‘rather heavy’ business that William did for Joshua, 
while denying any close bond between them: ‘I never discovered or saw any familiarity between 
Mr. Barber and Mr. Fletcher. There was greater coldness towards Mr. Fletcher than any other 


client.’ 


Returning to the date of William’s first involvement, Reverend Coxwell had written, to 
Wiliam on 16 August. Coxwell did not specify whose letter he was replying to, and it is not clear 
whether it came from Miss Stewart (meaning Joshua) or from William. However, The Times has 
Wilkins telling the jury that William did write to Coxwell: “But in October he had business which 
called him there; and this journey was taken after he had written to Mr. Strode — after he had 
wrtitten to Coxwell — and after Messrs. Pickering, the lawyers had expressed themselves dissatisfied 
with what had been laid before them.’ Strode and Pickerings are mentioned in Wilkins’s book but 


not Coxwell.!”’ 


As we have seen, particularly in Chapter 4, it seems implausible that the instructions came 
only on 25 August, and then led with astonishing speed to the production of an affidavit dated the 
following day and to the grant of Letters on the 28". Drafts moved back and forth between 
Edmund Keene, Joshua and William, amended in black and then red ink. Keene said that the 
appointment for Miss Stewart and Griffin to swear to the truth of the document was made after a 
letter had been sent to William. 


Peckham’s evidence is consistent with this: 


I have carefully looked over that diary, in reference to this transaction, to see what entries were 
made by myself. This is the diary. Here is an entry of 25th August, 1840, in my own handwriting. 
I made it at Mr. Barber's dictation, or from being told by him to what effect to write. At the time 
I made that entry I was perfectly acquainted with the events of which it is a short history, and if 
Mr. Barber gave the names wrongly, in the hurry of dictation, I altered them as the fact was. I very 
well remember Mr. Fletcher attending at Mr. Barber's office that day. 


Clearly, if he was already ‘perfectly acquainted’ with the events and wrote a ‘short history’ 
of them in his entry of 25 August, the transaction had been with the firm for some time. 


Peckham remembered William ‘going to Great Marlow very well indeed’ having ‘made an 
entry in the diary at his dictation, a day or two before he went, of his intention to go, and I know 
of his absence from the office on that day.’ He added that William had not been absent from the 


office on any other day in May or June, except when they had gone together to a case in Rochester. 


The Attorney-General cross-examined courteously. He knew that Peckham had 
temporarily left William’s employment. Between November 1839 and 19 January 1840 he had 
worked for Taylor, Sharp and Field of Bedford Row. William had given him ‘some unkind word’ 
after Robert had ‘had some dispute with Mr. Barber’s servant, in consequence of slamming a door.’ 
The prosecutor was leading up to Peckham’s meeting, while working on Bedford Row, with a 
former client of William’s, one Hartung. He asked Peckham whether he had told Hartung that he 
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‘could hang’ William if he chose. Peckham completely denied this and said that he had written to 
Freshfields to that effect — ‘it was a gross falsehood’ — immediately after he had heard that it had 
been alleged. 


Wilkins took a risk in calling Peckham: he could be, and was, asked about other 
transactions. He mentioned (inaccurately) the ‘George’ Robins case which was in fact that of John 
Robins; and he referred to the four matters which had given rise to indictments. He thought that 
there were about six transactions in all (an underestimate). He identified Robins as an auctioneer: 


Oh, by the bye, I beg your pardon, there was another; there was one in which Mr. Bramhall [sic], 
my present employer, received about £1000 from unclaimed dividends, for which he was very 
thankful. That was an affair between Mr. Fletcher and Mr. Barber. Mr. George Robins, the 
auctioneer, was the party who died, leaving the dividends unclaimed. Altogether there were three 
transactions besides this, forming the subject of an indictment. There was one, I think, before, or 
if not before contemporaneous with these certainly; and there was another, Robins' matter. I do 
not know at this moment of any other. That is six, I think. Mr. Fletcher was concerned in all those. 


Wilkins re-examined him. Peckham explained that Hartung was anery after receiving 
‘rather a heavy bill’ and that it was in fact Hartung himself who ‘has often said he would like to 
hang Barber.’ To reduce any impact of the jury hearing that there were six transactions, Wilkins 
had him describe them in a way favourable to William (and perhaps that was his intention all along, 
to let the prosecution ask, and then put them in as good a light as possible by re-examining 
Peckham): 


There were all together six of these transactions. The one not the subject of an indictment was a 
claim of about £200 by the representatives of a person named Smith, in which Messrs. Lawrence 
and Blenkiron,!?° of Bucklersbury, were concerned for the parties. Mr. Barber merely gave the 
information through Mr. Fletcher. The other matter, which we called in the office ‘Robins's matter,’ 
was a claim to about £1,500 unclaimed dividends, standing in the name of Mr. George Robins. Mr. 
Barber communicated with the trustees, and I believe the property was recovered. Mr. Bramhall 
[sic] has frequently told me so. He got his information from Fletcher in that case, and the money 
has since been paid into the Court of Chancery. 


In fact, the Smith transaction involved £1,200, not £200; the transcriber had misheard. 
More importantly, we see Peckham making the same error as William: by naming Robins as George 
rather than John. He denied that William had ‘given me instructions as to the manner in which I 


130 he would 


should give evidence.’!” Since Peckham was instructing Wilkins in William’s defence, 
inevitably know what William’s case was. There is nothing inherently sinister in that (although 
Peckham conducting the defence, under the auspices of Thomas Elisha Bramall, while a/so a witness 
is somewhat troubling); but his repetition of the mistake suggests that Peckham may not have had 
independent knowledge of Robins and that his evidence was based on what William had told him. 
Remarkably, no one seems (ever) to have noticed the error: George Robins, still alive, even 
published notices of sales for nine properties in The Times on Tuesday, 15 April, three days after 
Peckham’s evidence on the previous Saturday and indeed his advertisements appeared in that 
newspaper on 1, 3, 8, 15, 19, 22, 29 and 30 April 1844, with a similar pattern in March and no 


doubt most months. 


And there were nine transactions, not six. 
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Finally, Peckham confirmed that ‘I used to go home three evenings in the week with Mr. 
Barber, to read letters that came, to draft answers, make up the diary, prepare business for the 
following day, and take his instructions upon those matters which I was attending to, which I could 
not consult him about in the office from the hurry of business.’ 


The last substantive witness was another clerk, James Macnamara. His evidence was 
marginal at best. He did not remember Stewart but under cross-examination he confirmed that a 
statement in Miss Stewart’s name that had been sent to Edmund Keene was in his handwriting. 
He had been told to copy it but could not remember who told him to do so. The only clear, 
relevant evidence he gave was: ‘I remember the diary being kept. I frequently made entries in it by 
Mr. Barber's dictation. I never saw Mr. Barber in company with Mr. Fletcher except in the office.’ 


The Sun reported laconically that ‘nothing of consequence was elicited’ from Mr Macnamara.'” 
‘My strong belief in my client’s innocence’ 


Wilkins took another risk. Although there was concern that to do so was highly unusual 
and probably improper, he expressed a personal opinion, referring to ‘my strong belief in my 
client’s innocence.’’” We need to consider this also in the context of whether William was guilty 
or not. David Cairns, in his analysis of advocacy between 1800 and 1865, devotes several pages to 
the propriety of barristers making such assertions, and gives some (tare) examples. The issue came 
to a head in the Rugeley Poisoner trial of 1856 when William Shee, counsel for the defendant, also 
told the jury that he did not believe that his client was guilty. After this, such behaviour was 
considered unequivocally improper. Assertions on points of evidence remained common — such 
as the advocate saying that he did not believe a witness — but those on the ‘ultimate question’ (guilt 
of innocence) were inappropriate. Cairns summarises why a lawyer’s — such as Wilkins’s - personal 


view of a case is not to be relied on: 


The reality of adversarial procedure was that defence counsel was in the worst position to judge 
the prisoner’s guilt. He was instructed, through a solicitor, by the prisoner or the prisoner’s friends; 
his brief ... was likely to induce a belief in the justice of the cause; if he were a man of feeling, as 
Shee undoubtedly was, his sympathies would be engaged by the prisoner’s jeopardy; and under 
adversarial procedure he was expected to be zealous in the prisoner’s defence. He was ... a partisan, 
not fully “capable of discerning and appreciating abstract truth’, and an advocate self-aware of this 
condition realised that he had to suspend or distrust his judgment on the ultimate issue.!% 


William later deployed the assertion Wilkins had made: 


Mr. Wilkins accepted my defence, purely from a belief of my innocence, a belief which he ... 


solemnly declared in court ...!34 


We see that Cairns mentions how a barrister’s instructions come through the defendant’s 
solicitor and friends. In William’s case, it is likely that he, along with Robert Peckham, had 
substantial influence on the wording of the briefs given to counsel. Indeed, Robert probably 
drafted those delivered to Wilkins. William later quoted extensively from a brief of December 1843 
(and which was therefore from his then solicitor, Gedye, to the barrister Montague Chambers). 


The quoted text fills almost two pages and is extraordinarily emotive, including: 


and this unfortunate gentlemen still remains branded most falsely with a heinous crime, and is 


suffering the degrading punishment, as well as the incurable consequences of anticipatory guilt. ... 
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Why, it is insufferable. Heaven preserve the gentleman who is now instructing counsel, from ever 
again engaging in so heart-rending a task as now falls to his lot. Oh! This outrageous violation of 
your oft-vaunted British axiom, that every man is esteemed innocent until he is proved to be guilty. 
This gentleman, from mere suspicion of his guilty knowledge in a foul crime, which guilty 
knowledge he never had, and of which he will never be convicted, is a ruined and broken-hearted 
man! His prospects are withered, be he released to-morrow or to-morrow week!!*5 


This nonsense, reminiscent of a bad, melodramatic, Victorian novel, is clearly not evidence 
of anything - other than of Gedye’s character (or William’s, if he had a hand in the drafting, which 
is possible). And how could Gedye know, at a time when inquiries were continuing, that his client 
had been ‘branded falsely’, ‘never had’ guilty knowledge and ‘will never be convicted’? It confirms 
what Cairns tells us: defence lawyers cannot be objective. William himself later, unguardedly, made 
the point (when dealing with how Freshfields had behaved): 


Every lawyer knows how insensibly his mind becomes biassed [sic] in favour of his own client's 


case. 136 


Barristers who treat a jury to their own opinion bring themselves too close to the client. 
Despite a vast literature on the subject, the better (if minority) view is to accept that advocacy is 
an immoral practice:'”’ it is the use (for money) of all skill and expertise to bring about a decision 
that may well be unfair, such as wrongly ruining someone in a civil case, or gaining the acquittal of 
a murderer. The traditional justification for this is that counsel is the mouthpiece of the client and 
must say everything the client would say if he or she had been a competent lawyer — thus the 
barrister is not personally engaged with the facts. In the Rugeley Poisoner trial, what William Shee 
actually said was: 


Such, gentlemen, is the man whom it is my duty to defend. Upon the evidence which is before you 
I cannot believe him guilty.!%* 


David Cairns expands on why this is a problem: 


The emergence of a crisp division between the judicial, testimonial and defensive functions in the 
criminal trial had been a steady feature of its development since the Prisoners’ Counsel Act debate. 
... Shee’s declaration played havoc with this functional separation by making the advocate before 
the trial assume the role of judge or jury in reaching a decision on the innocence of his client, and 
then at the trial testifying on the prisonet’s behalf by offering his considered personal opinion in 
support of not guilty verdict. Shee’s declaration also interfered with the rationale of adversarial 
procedure of the discovery of the truth through the contention of counsel. It placed the advocate 
lucky enough to believe in all honesty in his client’s innocence in the privileged position of being 
able to declare that belief and struggle to his utmost for an acquittal. An advocate with doubts 
could not make such a declaration ...1°° 


In that case, the judge called Shee’s statement ‘unusual, and I think I may say 
unprecedented’ (which it was not, but it was very rare) and the prosecutor described it as ‘so strange 
a declaration’.'*” Back in 1844, when the Prisoners’ Counsel Act 1836 was relatively new, no one 
seems to have taken Wilkins to task for similarly committing himself to a personal opinion on the 


case.!"! 
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Character witnesses 


Wilkins closed the defence by calling 14 character witnesses, all of whom spoke very highly 
of his client. There were two solicitors, one being William’s old boss in Tonbridge, William 
Scoones; one barrister (a ‘pleader’ with the same surname as William’s clerk, although spelt by The 
Times as M’Namara); two surveyors; five doctors (one being the Treasurer of the Southwark 
Literary Society); one trustee of the same Society; a merchant’s clerk; the cashier to a building firm, 
Grissell & Peto; and a man, Mr Rogers, of unspecified occupation, who might have been the 
Reverend Thomas Rogers. The Attorney-General ascertained that one of the surveyors referred 
work to William and shared the fees, to which Wilkins could not resist responding by giving 
evidence again: ‘I could name some of the most respectable firms in London who are in the 


constant habit of doing the same; in fact, I believe it is the invariable practice to do so.”'” 


It is not unusual for professional people to be greatly respected until their criminality is 
fully exposed. Of the serial murderer, Dr Harold Shipman, prosecuting counsel in reflecting on 
the case noted: 


Many of Shipman’s patients held him in very high regard and believed that he was innocent and 
being unfairly targeted.'#3 


Similarly, a solicitor who was convicted of stealing over £4 million (and probably much 
more’), sentenced to 7 years in prison and characterised by the press as a ‘Gangster Granny’ was 
very respected: 


Box was held in such high regard that she even acted for the Church of England, administering huge 
sums of money on behalf of the Bishop of Wakefield ... she held the prestigious post of Chancellor 
for the Diocese of Southwell and Nottingham, and later acted as legal adviser to the Bishop of 
Wakefield until 2005.'45 


The Attorney-General commented that there was a surprising absence of people who knew 
William intimately and that those who were acquainted with him from business or the Literary 
Society could not know him as well as, in effect, a close friend. Only two solicitors vouched for 
William - and only one barrister, M’Namara. However, as Wilkins never tired of pointing out 
(perhaps with this in mind), the press coverage of the case had led to William apparently being 
scorned and isolated. Even so, one would expect him, as a recently active practitioner, to be able 
to find more solicitors and counsel to vouch for him. 


The barristers for Joshua and Georgiana called no evidence. They did their best. 
Georgiana’s written statement condemned her: the only defence she could offer was that she did 
not realise that there was a fraud, and that she had been influenced by Joshua (which, so far as that 
took her, was undoubtedly true). The psychological effect on the jury in hearing her version of 
events, although not evidence that could be used against Joshua, must nevertheless have done him 
much damage. 


Neither Joshua nor Georgiana tried to incriminate William, or to exculpate him. There was 
little hope of acquittal for them: Georgiana had come very close to a full confession and indeed 
both her own barrister, and Baron Gurney in his summing-up, used the word ‘confession’. The 
evidence against Joshua was overwhelming. 
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It was 7pm after a long day of evidence and speeches.'* It was also a Saturday, with the 
prospect of a day off before the grind resumed on Monday. Baron Gurney declared that he would 
start his summing-up then, giving him Sunday to finalise his drafting (so no day off for him). 


No doubt all were relieved to escape the smelly, hot then cold courtroom'”’ which The 
Times correspondent later excoriated (with a wider motive, it seems): 


We cannot conclude our labours in recording the proceedings in this most important case without 
calling the attention of the civic authorities to the great inconvenience to which counsel and jurors, 
in common with ourselves, were exposed, in consequence of the constant use of the apparatus 
erected, we believe, under the direction of Dr. Reid, for the purpose of ventilating the court. The 
current of ait continually rushing to the feet produced an intensity of cold that it was impossible 
to bear; indeed, so severe was it, that both counsel and the jury were obliged, more than once, to 
appeal to the Court to have the process suspended. It would be well that before the same principle 
of ventilation, as it is called, is applied, as we believe is intended, the new houses of Parliament, 
some inquiry should be made into its practical operation. All we can say is this, that if the courts at 
the Old Bailey are a fair specimen of Dr. Reid’s plan, nothing could be worse.!48 


The hapless Dr Reid did install his system in the new House of Commons. It lasted two 
years before being ripped out.'*” He was dismissed and demanded over £10,000 in compensation. 
The claim was settled with a payment of just over £3,200.'°° 


William would have to wait two nights in Newgate before he could hear whether Baron 
Gurney was going to play a straight bat or take aim for a result. 


The last day — summing-up 


Monday morning, 15 April 1844, was fair and cool. During the day the temperature rose to a 
maximum of 64 degrees. The jury was brought back from the London Coffee House, let us hope 
replete with a good English breakfast. The ‘auditory was quite as numerous as on any of the 
previous days’; Georgiana was ‘in a very weak state’; and William was very confident. Surprisingly, 
Joshua ‘exhibited the same calm composure which he has maintained throughout’.’”' Perhaps he 
was deaf, or taken in by his barrister’s competent attempt on the previous Saturday to raise some 
doubt about his guilt. 


Gurney made clear to the jury that 31 July 1840 was a critical date ‘because the crime 
imputed to the prisoners was that of being accessories before the fact, or, in other words, before 
the date of the bond.’ William will have been encouraged by that, and by Gurney’s choice to deal 
largely with his case first. One can imagine a tight smile on William’s lips as he heard that ‘the visit 
to Marlow, and his inquiries there, formed the only act imputed to Mr. Barber, prior to the date of 
the bond’ meaning that, to convict him, ‘the jury must find that before 31“ of July Barber was 
acting in such a manner as to manifest a guilty participation in the design to be accomplished.’ 


And so, despite the string of witnesses, the cross-examinations, and the huffing and puffing 
of barristers, all depended on the evidence of the old men of Marlow. Were they correct about his 
visit being in May? If not, he would be acquitted. Would Baron Gurney give the jury a steer — to 
believe or disbelieve those men? 
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No. At first, he said almost nothing, bar commenting that none of them positively 
identified Joshua or William; but that was of no help to William because he had not denied talking 
to them (in October). But it soon became clear that the judge’s silence also meant that he had not 
dismissed the evidence of the old men, because, in contrast, he showed no hesitation in decisively 
throwing out the young Sidney Hampden Wybrow’s comment that ‘I appear to have a recollection 
of Barber’: 


his evidence, as to Barber’s identity, was much too slight to be relied upon. With such a mete 
shadow of recollection, the jury could not take this as evidence that Mr. Barber had ever been at 
the house of the witness’s father. 


Later in his address, Gurney returned to whether William visited Marlow in May or 
October. He was fair to the landlord of the Greyhound: ‘Mr. Hyatt, however, stated positively that 
the 13" of October was not the day on which Barber visited Marlow, but that Barber was at his 
house in the summer.’ After a reminder that these events took place four years ago, he noted 
Robert Peckham’s evidence in William’s favour. He concluded simply that the ‘jury must weigh 
the evidence on both sides.’ Although the timing was in dispute, Gurney did not seem to doubt 
that when William did visit, he gained ‘information from the best sources that John Stewart was a 
Scotchman, and that he had no relations living’. Similarly, William ‘undoubtedly’ helped in ‘making 
up the statements in the additional affidavit, of which there was a draught found in his office.’ And 
he ‘appeared to be the person who drew the complete affidavit and produced the two certificates 
of birth’ of John and Elizabeth Stewart in Marylebone. 


Even Joshua will have seen a glimmer of light when Gurney warned that the jurors could 
only convict if they accepted that ‘the person who executed the bond in the name of Elizabeth 


Stewart was Susannah Richards’. 


The Baron briefly criticised Edmund Keene for not giving his evidence ‘in a very 
methodical manner’, which the exhausted reader of his testimony would wholeheartedly endorse. 


But how would Gurney deal with Charles Hill, whose (rather reluctantly) damning evidence 
was that, in effect, William had brought a different woman, younger than Susannah, to claim the 
money? What Hill had said would not prevent William being acquitted if the Marlow men’s 
evidence were rejected, but it could still be damaging to his reputation. Gurney played it straight, 
noting the risk to William if Hill was right, but again largely leaving it to the jury to assess the 
evidence; although he very fairly added that “a circumstance in Barber’s favour was, that when Mr. 
Hill ... called upon him for the return of [the overpayment], Barber at his request gave him the 
address of the woman, Elizabeth Stewart, Southampton-place, Camberwell.’ Again, Gurney gave 
no hint of criticism or approval of Hill’s evidence. 


Uncomfortably for William, Gurney described the letter asking for transfer of the stock as 
‘his letter to the Bank in the name of Elizabeth Stewart’ and mentioned his attendances there with 
‘her’, which meant a return to the evidence of Hill and: 


if she were only between 40 and 50 years of age ... she could not have been the decrepit person 
described as going to Barber’s office. 
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The jury was reminded that William had never answered the questions given to him by 
Strode’s solicitors ‘which, if the woman was not an impostor, she could have answered easily, but 
she did not’ (although this was, as he repeated, after 31 July). Finally, William had the benefit of 
his character evidence and that he had only received his usual fees for the work done. 


William perhaps then enjoyed a little schadenfreude, followed by a sigh of relief, because 
it became clear how deep Joshua’s troubles were. Gurney said, ‘All the facts went to prove that 
Pletcher was a guilty participator in the transaction,’ (ouch!) and continued, ‘which could not be 
the case with respect to Barber, if he took no part until after’ 31 July. The stake was driven in 
further, the judge noting that, ‘As to Fletcher, there could be no doubt that the part he had taken 
in this transaction had been most active throughout, if the evidence was to be relied on’, and ‘All 
through this the prisoner Fletcher had taken, as it appeared, an active and leading part’. When 
banknotes were turned into gold, his handwriting was ‘upon every one of the notes to the amount 
of £570’ and, (with strong language highlighted): 


Undoubtedly the circumstance of this sum being reduced into gold so rapidly was suspicious, and 
it was impossible not to suppose that this had been done in order to obliterate every trace of 
the transaction. 


Strangely, Baron Gurney referred to Joshua having ‘corrupted’ William Christmas ‘to 
betray his duty, and reminded the jury that this involved payment of £50 or £100, but he swiftly 
backtracked on any implication of criminality by adding: 


He (Mr. Baron Gurney) confessed, that although Christmas had most undoubtedly misconducted 
himself, it would be too much to treat him as an accomplice in this transaction. 


This was said to counter Joshua’s submission that the evidence of Christmas could not be 
used against him because they were in effect both implicated. Gurney’s position — and that of the 
Attorney-General — was remarkably generous to the serial and well-rewarded wrongdoer, William 
Christmas. 


The final nail for Joshua was Gurney’s direction that, if the jury accepted that Susannah 
was ‘Miss Stewart’, ‘presented as she had been’ at Doctors’ Commons ‘by Fletcher, then they could 
have no doubt whatever that he had been an accessory before the fact in the commission of the 
offence charged.”’* (Another ouch.) 


The judge showed great concern for Georgiana and ‘confessed, with every anxiety and 
commiseration for her situation, he did not know to suggest a doubt upon her case, particularly as 
she had admitted ‘that this was not the first transaction in which she had been engaged’ having 
previously been paid £50 by Joshua for signing “some documents’ at Doctors’ Commons. 


William’s calm will have been tested when, as he came to a conclusion, Baron Gurney 
returned to his case, with a ringing phrase near the end: 


As to Barber ... the case differed materially from that against Fletcher. The only thing imputed to 
him prior to the execution of the bond was the visit to Great Marlow, and it was for the jury to 
say, in forming their judgment, whether that visit was made in May or June, 1840; and if it did take 
place then, whether at that period or afterwards he had taken such a part in assisting to make up 
the statement which formed the subject-matter of the final affidavit, and whether his application 
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to Messrs. Pickering and Co. reflected back such a light on the whole affair as to convince them 
that from first to last he had been a guilty participator in the fraud. If the case as against him 
rested in any sort of doubt, then the character he had received ought to stand in his stead in the 
hour of trial.!5 


Strong stuff: Gurney was telling the jury that if William had gone to Marlow in May, he 
was in deep trouble because that visit, his work on the statement, and his stonewalling of 
Pickerings, might convince them of his guilt ‘from first to last’. 


After three hours, the summing-up was complete. It was quarter past one. The jury retired. 
Verdict 


They were back at half past. There was ‘breathless anxiety’ in the courtroom as everyone 
waited for the judges to settle. William ‘betokened the most perfect confidence; but the eye of 
Pletcher every now and then wandered to the jury in a disturbed and restless state, the moments 


appeared to be moments of extreme torture to him.’ 


The jury was unanimous. Joshua was Guilty; Georgiana was guilty. But William was 
acquitted. 


Georgiana collapsed. Friends of William, including a few barristers, rushed to shake his 
hand. He was seen to shed tears. The Times did not report Joshua’s reaction. Others said that he 
showed no emotion. There was no mention of any family member rushing up to William (or to 
Joshua or Georgiana, despite them both having spouses). 


William was vindicated. The prosecutors were vindicated by the two guilty verdicts. But 
three more indictments awaited. 


Reflections 


What do we make of the Stewart trial? William was correctly acquitted, because, even if one 
suspects that the old men of Marlow were telling the truth, Wilkins had raised more than a 
reasonable doubt by producing the receipt from the Greyhound and the supportive evidence of 
Robert Peckham. But the prosecution had, it seems, hung everything on William being an 
accessory Lefore the fact. They also wanted the principal offence to be forgery because that was 
particularly serious and carried the penalty of transportation for life. 


Others may choose to analyse whether the prosecution could have pursued different 
charges. To do so in detail here would take up too much time. Briefly, however, we can speculate 
that William could have been charged with being an accessory: (1) after the fact of the forgery; or 
(2) to obtaining money by false pretences. No doubt there were technical arguments that the 
defence could have deployed against these, but conviction for being an accessory after the fact 
only required that the defendant know that a felony had been committed, and by whom, and that 
he or she had then proceeded to receive, relieve, comfort or assist the felon.'”? William clearly 
assisted Joshua, but this offence was at least primarily directed at those who helped the criminal 
evade justice rather than assisting in completion of the fraud by obtaining Letters of 
Administration and ultimately the stock and dividends. William’s behaviour probably did assist 
Joshua to escape justice by lending credibility and a smokescreen against his involvement 
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(including not disclosing his name or indeed his existence), but the defence would argue hard 
against such an interpretation. 


The offence of obtaining by false pretences was committed ‘if any person by any false 
pretence obtain from any other person any chattel, money or valuable security, with intent to cheat 


9156 


or defraud any person of the same ...””” The problem for the prosecution was that this was a 


‘misdemeanor’ and the sentence was ‘only’ transportation for seven years. 


Assuming that the prosecution did have a choice of charges, their apparent concern to gain 
the maximum sentence for William resulted in the worst outcome from their point of view, and, 
if he was guilty, also from the perspective of public protection, namely his acquittal. 


In general terms, where different offences can be prosecuted, it is a bad mistake to choose 
one that rests on a single fact that may be disproved or doubted. An example in the context of 
solicitors’ misconduct involved the (alleged) defrauding of a Mr A by Mr B with the assistance of 
Mr B’s solicitor, Ms X. The solicitor, probably deliberately, did not make it clear to Mr A whether 
he was also acting for him. The formal charge was that the solicitor acted for two clients whose 
interests were in conflict. It failed, because the prosecutor did not prove that Mr A was a client of 
Ms X. Mr A himself was unsure. The allegation could have been, alone or as an alternative, that 
the solicitor took unfair advantage of Mr A, whether he was a client or not, in helping Mr B to 
take his money. And since Mr A was an ordinary man, and not a sophisticated businessman, the 
onus was on Ms X to be wholly clear about whether she was or was not acting as Mr A’s solicitor. 


In the event, the solicitor was acquitted. 


Many factors suggest that William was far from innocent and that, at least, he turned a 
blind eye to suspicious citcumstances. Some bear directly on his knowledge or behaviour. Most 
happened before he helped Miss Stewart to get the money from the Bank: 

He was aware of the fierce protests by Pickerings on behalf of Mr Strode. 

He did not attempt to answer the questions from Pickerings. 

He immediately refused the suggestion that Pickerings should speak to Miss Stewart. 
He did not produce the Marylebone birth certificates to Pickerings. 


OT SR Oe Ns BES 


He did not suggest that they could obtain their own official copies; something which 
Wilkins did not mention when arguing they could have done so. 


6. After his visit to Great Marlow, he produced no evidence to Pickerings, not even 
assertions or vague hearsay, to support Miss Stewart’s claim. 


7. He was told in Marlow that John Stewart was Scottish. 


8. He was also told there that although some had heard of a brother, John Stewart had 
never mentioned a sister. 
9. After the visit to Marlow, he suddenly moved much more quickly to get the Bank 


money, while maintaining a silence with Pickerings. 


10. Although, as William himself asserted,'*’ an administratrix such as Miss Stewart has a 
duty to identify and ‘get in’ the estate, he made only token efforts to do so with 
Pickerings, especially after his visit to Marlow. He was no doubt given instructions by 
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Joshua on how to act, or not act, and it seems highly unlikely that Susannah as Miss 


Stewart gave them: his contact was Joshua. 


11. He gave Hyatt the address of his home rather than his office. 


12. On balance, he probably did give the name of Clarence Peckham. 


Broader factors suggesting that William was acting improperly include: 


iy 


Charles Hill was reluctantly adamant that the woman he saw at the Bank (twice) was 


not old and feeble, as Susannah clearly was. 
That different women posed as Miss Stewart is also suggested by the varying signatures. 
M’Pherson’s letter to, in effect, Joshua, was found in his office. 


He identified Miss Stewart even though he barely knew her and certainly had no 
evidence of her actual identity — such as having acted for her in conveyancing or other 
legal work. 


He was aware that Joshua used false names — indeed, in other cases, William used them 
for him. This makes the fuss about whether he or Henry Hyatt first used the name 
‘Jones’ something of a pointless exercise; but only when one is aware of the wider 
context. The jury only knew of this one instance, and the effort which Wilkins put in 
to denying that William used the name first is an indicator of his concern: that the jury 
would perceive William negatively if it was shown that he knew Joshua was using a 
false name. In any event, it was not disputed that the name Jones was mentioned, 
Wilkins having to claim that William did not hear or pay any attention to it. 


We can add that Wilkins did not challenge some important parts of the evidence; and that 


William did not pay the legacy duty. Wilkins tried to argue the latter away as normal behaviour by 


solicitors, but it is a wider indicator or William’s lack of ready money - which also illustrates why 


he might help Joshua in his schemes for ‘only’ his usual fees. 


There was ample evidence to convict him of a crime, but it would probably be a 


misdemeanour without the possibility of a sentence that he be transported for life. The prosecution 


took a chance and failed. What is very clear, however, is that there was much to suggest that he 


was not fit to practise as a solicitor again. But in 1844, that was the least of his worries, because he 


faced three more indictments. At least he had the psychological boost of his acquittal in Sewart 


and the knowledge that a new jury would not know the troubling details of his involvement in 


that. Each jury would be prevented from stepping back to reflect on everything that William knew 


from the nine transactions. 


Could Wilkins pull it off again? Three times? 


! The Times (1844) “The Will Forgeries’ 17 February. 
> The Times (1844) ‘The Will Forgeries’ 2 March. 
3 The Times (1844) “The Will Forgeries’ 15 April. 
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8 For example, at Wilkins and Gregory (1844) 7: ‘the dangerous effect of rumour after rumour, report after report, 
dark insinuation and wily innuendo ...’ And see at 17 his exhortation: “Gentlemen [of the jury], your duty to the 
prisoners will indeed require firmness, prejudice gapes for a conviction, popular clamour loudly, without trial, 
condemns the prisoners, and it will require firmness to stem the torrent let loose by the public press.’ 
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except for all those other forms that have been tried from time to time....’. 

38 Cairns (1998) 158. 

» Cairns (1998) 158. 

40 Cairns (1998) 158-159. 

41 The current rules for barristers expressly forbid what Wilkins did: outcome C7.4: ‘you must not put forward to 
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Chapter 18 — Round Two 


A Judge in Chancery once said that a certificate of birth did not prove that a child was 
born, but merely that a birth was registered; but here was a case of a certificate of death 
when the person registered as dead was still alive. 


William Erle QC, prosecuting counsel! 


No respite for William and the lawyers: the second trial began at 10am prompt the following 
morning, Tuesday 16 April 1844, an overcast and rainy day. The usual crowd was there, including 
‘a number of elegantly dressed ladies’. The well-informed watcher would have been immediately 
surprised: the indictment read out by the deputy clerk of arraigns (with the lovely surname that 
reads like a rebuke to the bent defendants in his courtroom: Mr Straight’) was not for the expected 
second or third case, but for the last: Ann Slack’s inheritance. The prosecution had decided that 
the evidence in S/ack was the strongest and that it would skip over the earlier transactions. That 
may well have caused havoc for the defence team, trying to prepare during the Szewart trial for the 
upcoming Burchard case and finding that they had at most — depending on when they learned of 
the change of plan — half a day and a night to read up on S/ack instead. 


There were several changes from the first trial. Instead of three defendants, there were 
now five: Georgiana’s sister Lydia and her husband William Sanders faced the Court. There was a 
new juty, of whom William later provided nine names out of twelve.* Mr Justice ‘Johnny’ Williams 
presided rather than Baron Gurney and indeed press reports mention only two judges: Williams 
and Maule.” Sir Frederick Pollock had been promoted from Attorney-General to a judgeship, and 
the prosecution was led instead by William Erle QC. He was a painstaking rather than showy 
advocate, considered somewhat unworldly, with a slight speech impediment and a tendency when 
speaking to look upwards rather than at the judge or jury. According to Ballantine, “The effect of 
this was peculiar.’ Erle was knighted when he too later became a judge. Ballantine also tells us that: 


none ever sat upon the bench who left behind him a higher character for the most unswerving 
integrity. 


He was a man of great benevolence, and I have heard many anecdotes indicative of his kindness 
of heart, and one example happened to come within my own knowledge. He was presiding in the 
Civil Court at Northampton, and was obliged to direct a jury against some poor people who had 
been scandalously but legally swindled. To them the result was absolute ruin. On the following 
morning an elderly gentleman on horseback made his appearance in the alley where the sufferers 
resided. This was Sir William Erle. He gave them some very good advice, and with it a sum of 
money that replaced them in their old position.® 


After his retirement, Sir William lived at Bramscott Grange in Liphook, Hampshire (since 
demolished) which was built for him.’ He was often seen out in the lanes, affectionate with his 
dogs and horses: and ‘he would not allow birds or animals to be killed on his estate.’”* He and his 
wife had no children. 


Otherwise, the prosecution team was the same: Clarkson, Bodkin and Sir John Bayley. 
William was again represented by Wilkins and Parry, and Joshua by Greaves and Ballantine. Lydia 
and William had a team representing them both: Mr Stone and Mr Phinn. Georgiana did not bother 
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with counsel: the barrister from the first trial, Mr James, did not attend at first; and Stone ‘was 
watching the case’ for her, presumably so that he could call on James to come to the Old Bailey if 
necessary (as indeed he did).’ 


William was confident and calm. Georgiana ‘wept bitterly’, had deteriorated quickly in the 
last few days and looked ‘extremely ill’. 


William Erle QC opens the prosecution case 


Erle rustled to his feet to start his opening speech. His analysis, or case theory, was that 
Joshua had found the true beneficiary of the stock, Miss Nancy, but had arranged for a forged Will 
to be created and probated. The Will was supposedly by Anne Slack of Pimlico, whose ‘death’ 
Joshua had fraudulently registered. ‘Anne Slack’ left her estate to a non-existent woman, 
supposedly her niece, Emma Slack, who had been impersonated by Lydia, a dark-haired woman 
who disguised herself in lodgings taken for ‘Emma Slack’ with light-coloured ringlets, a bonnet 
she never took off, and a boa. The real Ann had been left the stock by her father. Her financial 
affairs had been managed by Mr Arden Hulme of Jones Lloyd & Co bank until he had died leaving 
her aware of only some of her inheritance and not the £3,500 of stock (plus arrears of dividends, 
some £1,150) that later had been transferred to the Commissioners and then stolen. 


Erle told the jury that William had obtained probate of the Will for an estate valued below 
£5,000. Although he did not press the point, Erle also read out a letter from ‘Emma Slack’ to the 
Bank (and which had William’s handwriting on it'’) asking for the arrears and which was deceitful. 
Despite knowing from Christmas via Joshua that the stock had been transferred to the 
Commissioners, the letter included: 


From the period which has elapsed since any dividends have been received, it is probable that the 
amount may have been carried to the Commissioners for the Reduction of the National Debt. 


William could not be honest about this because that would reveal or at least suggest that 
information was being improperly disclosed by someone. 


The real danger for William came from his meeting with James Freshfield on Wednesday, 
15 November 1843. Erle focused on him being reminded by Freshfield: 


that in the autumn of 1842 he (Barber) had been inquiring for the representatives of this Anne 
Slack, who was then supposed to be dead; and that therefore he could not, in the regular course of 
business, have proved the will of that person in March, 1843, it appearing that she had only died 
in February, 1843. To this remark Barber gave some hesitating reply. He (Mr. Erle) begged the 
careful attention of the jury to this part of the case as against Barber, because the point for their 
consideration was, whether Barber in this affair was acting in the regular course of his business as 
a professional man, whether he was an innocent instrument in the hands of others, or whether he 
had guilty knowledge of this system of fraud. 


Unsurprisingly, he also drew out William’s falsehood to Freshfield, that he could not 
remember who introduced Emma to him. 


Erle wound up his opening by contrasting the drawn-out inquiries William had made when 
dealing with Foskett with his immediate acceptance of Emma Slack as the beneficiary: 
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Then, as to the prisoner Barber, there could be no doubt that he had attended at the proctor’s and 
at the Bank with the woman who passed as Emma Sanders [sic], and that by his [sic — this?] means 
the forged will was uttered. With respect to those facts there could, he considered, be no doubt; 
but the great question with regard to Barber was, whether he had a guilty knowledge of the 
fraudulent nature of these transactions. The jury must remember the stock had been identified as 
belonging to Anne Slack, of Smith-street, Chelsea; and it was for them to say whether any man in 
the situation of the prisoner Barber could have doubted as to the ownership of that stock, when 
he found a person who in all respects answered the description in the Bank books, which was the 
case with Miss Anne Slack of Abbot’s Langley. Then, under what circumstances was the claim of 
Emma Slack brought forward? Contrast the cautious inquiries of Barber in the case of Anne Slack 
with his conduct in the case of the pretended Emma Slack. The latter was an utter stranger to 
Barber, and yet she was taken to the Bank, and obtained the money upon his sole credit and 
introduction. Then let them look at the conduct of Barber when inquiries were afterwards made 
of him as to Emma Slack; and let them say whether there was any reasonable doubt in their minds 
that Barber was cognizant of the crime in which the other prisoners participated. 


One can imagine an agitated William whispering urgently with his legal team at ‘he found 
a person who in all respects answered the description in the Bank books’ because, as we know, his 
position was that he believed that she was too young to be that person. 


The witnesses 


The first witnesses were mostly formal. Clerks from the Prerogative Court and the Stamp 
Office confirmed that the forged Will (or copy) had been lodged with them. The first witness of 
real substance was Ann Slack herself, no doubt extremely apprehensive after William’s brutal 
treatment of her at Mansion House. Wilkins did not make the same mistake, asking her only a 
handful of questions: her age, whether she had ever met William (no), and to confirm her true 
signature compared to that on the Will. 


William Christmas had a much less comfortable time in the witness box. He claimed, 
probably falsely, that he had only given Joshua information four times. He admitted doing the 
same for others, claiming he had made a full breast of his conduct to Freshfields. When the record 
of his confession was produced, it showed that he had only mentioned one other person, but 
under questioning he had to admit that that was not correct: 


MR. GREAVES. Q. Will you swear you have not given information to more than one other person 
besides Fletcher? 


A. In that paper there is only one other name. I did not give information to many other persons 
besides Fletcher. I have done so to several individuals who I have a personal knowledge of, five, 
six, or seven. It has caused me many a painful, sleepless night to endeavour to recollect, because it 
has embraced a long period. I may have given information to five, six, or it might be seven, I cannot 
be sure; but those were individuals I personally knew, and I only reminded them of what some of 
them possessed a knowledge of already. 


He had received several hundreds of pounds in exchange for information. 


After Christmas came Mr and Mrs Apsley of Abbots Langley station, who confirmed 
Joshua’s visit there (with another, unidentified man), asking questions about Ann Slack. 
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Next was Captain Foskett. His correspondence with William was identified and read out 
for the jury. He then described his meeting with William at New Bridge Street, including that he 
had been asked detailed questions about Ann’s financial affairs, whether she ‘she had any wealthy 
relations likely to leave a considerable sum,’ whether he ‘believed she had received the whole that 
was due to her. I said yes, I believed so’, ‘Is Miss Slack a person of strong nerves ... ?’ William told 
him that the person who had left money had died or been buried ‘about six weeks since’, and had 
‘requested I would not pursue the inquiry through any other channels.’ The meeting took place on 
21 November 1842, the Anne Slack whose Will was proved by William did not however ‘die’ six 
weeks before then but almost three months later, in February 1843. 


Very little of the Captain’s evidence was challenged by Wilkins. He dealt with (the red 
herring of) Ann’s signature being obtained and tried to get Foskett to admit that he had given 
William the wrong age for her. The Captain agreed that he might have underestimated, but insisted, 
twice, that he qualified his answer to William: 


I told Mr. Barber that I did not know exactly Miss Slack's age; I might have said she was about 
twenty-seven, I do not know. He said forty would do, therefore I took no great trouble to 
remember. I at the same time said I did not exactly know her age. 


The transcript is probably not fully accurate. In his summing-up, Mr Justice Williams 
commented that, ‘Captain Foskett had admitted in his cross-examination that he might have said 
his sister-in-law was 27, or he might have said she was 40.’'' William’s comment, that ‘forty would 
do,’ may well have been an understandable response: and an echoing back of what Foskett said. 


The Morning Post reports Wilkins himself making the same point (by interrupting the summing- 
up): 
Mr. Wilkins called his Lordship’s attention to the contradictory statements made by Captain 


Foskett in his description of Miss Slack. She might be twenty seven or she might be forty, from 
Captain Foskett’s description. !? 


It is, however, important to note the multiple uses of ‘might have’: the transcript shows 
Foskett as accepting that he ‘might have said she was about twenty-seven, I do not know.’ The 
judge said that he had admitted that he ‘might have said she was 27’ and Wilkins himself (might 
have) said that, according to Foskett’s description, Miss Nancy ‘might be’ 27 or 40. A strong 
supporter of William was to write in September 1844 that ‘Capt. Foskett admits that he might have 
stated the age of Miss Slack to Barber as about 27.’'? William was later to insist repeatedly that 
Foskett had simply said that Miss Nancy was 27. 


As we saw in Chapter 9, William arranged for £600 worth of the dividend arrears (totalling 
£1,150) to be paid in gold. George Wolfe Gough, a clerk in the Bank, gave evidence that Emma 
Slack asked ‘how’ the money was to be received, leading to William pointing out a handwritten 
note, in pencil, on the back of the order for payment showing that £600 was to be in gold and the 
rest in banknotes of varying denominations.'° The note was proved to be in William’s handwriting 
by two witnesses.'° Gough said: 


I believe the woman spoke to me. I think she did, to the best of my knowledge. She asked how the 
money should be received. I did not see that on the back until it was pointed out to me. I think it 
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was the man pointed that out. I should say the woman did not tell me how it was to be paid, after 


the man pointed that out to me. I cannot now recollect what she said. 
Wilkins challenged this: 
Q. What makes you believe it was the man that pointed out the directions at the back of that paper? 


A. I believe it was. There was a man came with the woman, that is all I recollect. I would not swear 


to the man. 


The day concluded, just before 5pm, with Erle re-examining Gough and getting him to say 
that he remembered this transaction because of the request for so much gold (which although rare, 


was not unheard of): 


it is usual to pay unclaimed dividends to a large amount, but not to pay a large amount in gold. My 
attention was called particularly to it by that. 


The last business of the day was a call on the benevolence of the judges: a request to 
discharge Thomas Griffin ‘on the grounds that his wife is so ill as to be considered at the point of 


death.’ He was released."” 


The hearing began on time the following morning, Wednesday 17 April. The stockbroker 
who had sold the Consols for Emma Slack, William Philpot, was called first (after a cameo by the 
recalled Foskett who had to be retrieved from the London Coffee House). Philpot had a difficult 
time in the box. He had known Joshua for ten years, William for four or five. He initially gave 
evidence that Joshua had told him that a ‘good job’ was on the way, but he wobbled under attack. 
The transcript omitted the judge’s (obscure) attempt at a joke but it was picked up in The Times, 
when Joshua’s barrister, Greaves, pinned him down: 


MR. GREAVES.- Will you swear that before you were cross-examined by me you said one word 
about ‘getting a job’ at all? 


Witness.- I believe Fletcher said that he would get me a good job. 


MR. GREAVES.- What were the exact words you told my learned friend on your examination in 
chief that Fletcher used to your 


Mr. Justice WILLIAMS.- Witness, do you understand the question? 
Witness.- Yes. 

MR. GREAVES.- Do you recollect at all what you have said? 

The witness hesitated for a long time. 


Mr. Justice WILLIAMS.- Come, witness, do you understand the question? This is quite an 
antediluvian style of examination. (A laugh.)!® 


Witness.- I cannot say I do recollect. 


MR. GREAVES.- As you do not recollect what you stated less than an hour ago, will you venture 
to speak to what occurred upwards of a year ago? 


Witness.- I am sure Fletcher said something to the effect of introducing a job to me. 
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Wilkins did not pursue this even though Philpot had originally mentioned William, telling 
prosecuting counsel that Joshua ‘said that Barber had got a good job for me.’ Wilkins focused on 
the broker’s evidence that William had been part of the discussion with Joshua about transferring 
a £1,000 note into gold. Philpot admitted that William had not taken part, but insisted that he 
would have heard what was said. Wilkins must have suggested that the noise and chaos of the 
Rotunda at the Bank would prevent William from hearing what was said. Philpot rejected that: 
‘that is not generally speaking a scene of confusion. It has been so in former times, but it is not 
now. It was not dividend time. They were due, but not payable. There were very few people there. 
I remember that distinctly.’ 


Finally, Philpot said that he remembered three transactions with William: Slack; one named 
Anderson involving £100; and Thomas Hunt. We know that Huntwas one of Joshua’s frauds, but, 
unsurprisingly, Wilkins did not mention that. (he transcript says that Hunt involved £12,100, but 
that is an error, which The Times did not commit, the correct figure being £1,210.) On re- 
examination by Erle, Philpot said ‘when I identify strangers I rely on an introduction from parties 
I have done business for. I relied on Mr. Barber in this case’ when he identified Emma Slack at 
the Bank. He also said, “The only matter which drew my attention was the proposition to change 
the £1000 note for gold. I never recollect a woman changing so large a note for gold.’ 


This was followed by a bureaucracy of clerks as Erle followed the money trail towards 
Joshua. Greaves cross-examined sparely. Wilkins asked a few diligent questions one of which 
elicited from the proctor that William’s ‘conduct, so far as I saw it, was perfectly that of an honest 
and honourable attorney ... I had done business for Barber and Bircham before. From all I ever 
heard of Mr. Barber, I considered him an honest and upright man.””” 


Since William could not deny that he took Emma to the proctor and the Bank, little of this 
evidence was significant from his perspective. That was even more true of the mildly amusing 
evidence of George Gorsuch, employed by the Doreys in their drapery shop. He told of an excited 
Mr Dorey showing him the £1,000 note which accidentally condemned his wife and sister-in-law. 
Lydia also contributed to her own downfall, Gorsuch having seen her take the omnibus to the City 
‘at the door’ of the shop and return with ‘A canvas bag, which I judged from the sound contained 
gold. I should say about ... containing a thousand sovereigns.’ 


Wilkins spent some time with Daniel Forrester but focused hopelessly on some suggestion 
that William had not had access to all of the papers necessary to his defence. Forrester simply said 
that papers had been supplied by him when required. He confirmed that he had kept William under 
surveillance, but nothing seems to have turned on this. Erle re-examined to establish that Bircham 
was present when Forrester searched William’s office. 


Drama ensued when the prosecution called Henry Hyatt, the witness from Szewart. Wilkins 
and Greaves objected, no doubt concerned (correctly) to avoid the jury realising that S/ack was 
similar to another fraud. Greaves said the evidence was inadmissible. Wilkins rather riskily asked 
what Hyatt was supposed to prove that was relevant to S/ack. Erle replied that William had not 
given (to Freshfield) the name of the client (Joshua) who had introduced Emma Slack. He had 
called Hyatt to prove that William and Joshua ‘had previously been on intimate terms, and had 
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been co-operating in a transaction of the same description.’ Erle was thus able to let the jury know 


that there had been another transaction, not just ‘similar’, but ‘the same’.”” 


Wilkins did not respond to that but retorted only: ‘it had not been proved that Barber had 
ever stated he could not produce’ Joshua, only that ‘he refused to produce’ him; and he ‘was prepared 
to show that [William] had acted properly in giving that refusal.’ Wilkins was able to say this 
because Freshfield had not yet given his evidence of William’s claim that he could not remember 
who had brought the Slack case to him. That would come along later. 


Hyatt was allowed to answer a couple of questions, confirming that he saw William and 
Joshua in 1840, before the objections came in again. Clearly alarmed by what might come out, 
Wilkins, with some success, tried to spike the prosecution’s guns: if Hyatt had been called ‘to show 
that Barber and Fletcher were acquainted, they should have evidence enough of that fact, for he 
would prove that they had been acquainted since 1838.’ The barristers and judge agreed ‘to reserve 
Hyatt’s evidence for the present.’ This account comes from The Times: there is no mention of Hyatt 
in the transcript. Also, the episode was reported rather differently in the Morning Postand The Sun.7' 
Neither mentioned Erle’s comment that Hyatt’s evidence was to prove Joshua and William’s 
existing relationship and that they ‘had been co-operating in a transaction of the same description.” 
Conversely, The Times did not report that Erle asked Hyatt to state what name Fletcher had used, 
thus showing the jury that he had gone under an assumed name: George Jones. Nor did its report 
mention the rather odd intervention of Sir John Bayley, one of the prosecutors. The following is 
the Swn report, with some additional points from the Morning Post added in square brackets and 


italics:** 


Henry Hyatt was then called, but Mr. GREAVES objected to his being examined, supposing that 
he was called to speak to facts which he had already stated on the other trial. 


Mr. Justice WILLIAMS said the proper time to take any objection was when objectionable 
evidence was tendered. The witness was then examined, and said I lived at Marlow in 1840, and in 
that year I saw Mr. Fletcher. It was in May, I think. 


Mr. ERLE—Did he say who he was? 


Mr. GREAVES objected to the question. What name Mr. Fletcher went by in 1840 had nothing 
whatever to do with the case. 


Mr. WILKINS said that if the object of the examination was to show that Messrs. Barber and 
Pletcher were acquainted in 1840, then they had attained their object, for he (Mr. Wilkins) would 
be ready to show that the parties were acquainted in 1839. 


Mr. Justice WILLIAMS thought the evidence was admissible. The witness then said in 1840 
Pletcher came to me, and said his name was George Jones. 


Mr. GREAVES again objected to this examination. This was evidently an attempt made to 
prejudice the minds of the jury. 


[Mr. Erle — My olyect is to show what Barber said as to his acquaintance with Fletcher, and I think that is 
reasonable and admissable [sic] evidence. 


Sir John Bayley thought it was not competent for the prosecution to put in evidence anything connected with a separate 
transaction tending to damage the general character of the prisoners at the bar. 
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Mr. Justice Wilhams— If you are going to give evidence of another transaction then it is objectionable. 
Mr. Justice WILLIAMS—TI think this had better be reserved till the end of the case. 


Honours were even, or perhaps tilted somewhat to the prosecution. Wilkins and Greaves 
had managed to stem the flow from a wound that might have blossomed bloodily for their clients, 
perhaps with decisive consequences. But, for his part, Erle had established the relationship 
between William and Joshua; and he had also alerted the jury to at least one other, intriguingly 
described, ‘transaction of the same description.’ He had shown them that Joshua — accused in this 
case of posing as Robert Hart when he falsely registered the death of Anne Slack — had previously 
used a false name, George Jones. The difficult time Hyatt had suffered under cross-examination 
in Stewart seems not to have deterred the prosecution from putting him forward in S/ak as an 
honest witness. Erle tried to recall Hyatt after the next witness but was rebuffed and told to call 
his other evidence first. In the end, it seems that he decided not to do so. Hyatt’s time in the 


spotlight was over. 
The evidence of James Freshfield 


Two formal witnesses gave unchallenged evidence before the drama resumed with the next 
man to be called into the tense and crowded courtroom: it was James Freshfield. His evidence was 
all about his meeting with William on the 15 November 1843. He was allowed to refresh his 
memory with a note he had made the same day after making his way through the cold evening 
from New Bridge Street to his home ‘over the shop’ in the heart of the City. Wilkins was unhappy, 
to put it mildly, with this and at times became a little over-enthusiastic. The evidence for the 
prosecution was (with interruptions from Wilkins): 


JAMES WILLIAM FRESHFIELD, Esq. I am the solicitor to the Bank. In consequence of the 
inquiry about Ann Slack's will, on the 15th of Nov. I called on the prisoner Barber. I told him that 
I came from the Bank. I made this memorandum at the time. 


MR. WILKINS. Q. Do you mean you made it in Mr. Barber's presence? A. No, immediately after 
my return home. 


MR. ERLE. Q. You said you came from the Bank of England? 


A. Yes, in reference to a sum of stock which had been transferred from the name of Miss Ann 
Slack, under a will which appeared to have been proved by Mr. Barber, and which was irregular. 
He said that he remembered the transaction. (I am giving it now as written.) That Miss [Emma] 
Slack came to him with the will, which was quite regular; that the property was mentioned in the 
will; that she stated that her aunt had died about six weeks before; that he got the will proved, and 
got her the money; which was all that he knew of the business. I asked him who the lady was. (I 
meant the Miss [Emma] Slack, living.) He said she resided in some street out of Holborn; that she 
was a most respectable person, and he had no doubt the transaction was all right. I asked him if 
she was introduced, and by whom. He said yes, he had no doubt she was, but he did not recollect 
by whom; that he would endeavour to recall the fact, but to him it was a mere matter of business, 
and he knew nothing mote of it. I told him that was quite inconsistent with the fact that he had 
himself been in communication with Captain Foskett some months before the alleged death of 
Miss Ann Slack, respecting this very property. He said at first that he had certainly had some 
communication with Captain Foskett, but not, he thought, respecting this property. He could not 
recollect. He spoke hesitatingly. I told him that his letters were distinctly respecting a property of 
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Miss Ann Slack. After some hesitation, he said it might be so, that he would not deny it, but that 
it was a mere matter of business, and he did not feel authorized in disclosing the affairs of his 
clients. I told him that I did not wish him to tell me more than he chose; that I should not at all 
press him, but it was necessary I should apprize him that a fraud and forgery had been committed, 
and that he was gravely implicated in the transaction, by the fact that he had been inquiring and 
negociating [sic] respecting this very property, six months before the alleged death of Miss Ann 
Slack, and before the right of his client accrued; and that I desired to know under what 
circumstances he had so negociated. He said he supposed he could tell, and he would endeavour 
to recollect. That Miss Slack was a most respectable woman, and that he had no doubt it was all 
right. I told him that was beside the question, which was, how he came to be interfering six months 
before he saw her. He said that he did not know that he could tell, or ought to tell, but he would 
refresh his memory, and he wished me to look at his books, that I might see it was only a matter 
of business with him. He then produced the probate[,] his ledger, and an account-book, which he 
opened. There was an entry in the ledger of £90 odd for the proctor's bill, and £15, odd for his 
attendance. He said that was all he got out of the transaction, that his bill, as cast, amounted to £13 
odd, and Miss Slack made it £15. The book showed the produce of the stock, £4500 odd on one 
side, and was signed "Emma Slack". She had signed his book. I do not remember which of the 
books that was in. The entry was only signed in one, at recognising or proving the account. I then 
told him that was not the question, upon which he said he would endeavour to refresh his memory 


[Mr. Wilkins— Does your Lordship think this is giving evidence? 


Mr. Justice Wilhams — The question is, whether he can say, by the aid of that memorandum, that that 
conversation did actually take place? 


Mr. Wilkins— Do you mean to state, Freshfield ... 
Mr. Erle — Is this the cross-examination, my Lord? 
Mr. Wilkins — Well, I shall reserve this point to the cross-examination. 


Examination resumed-|* ..., and if I would call on a future occasion, he would let me know the result. 
I told him that his character was implicated, that I desired to give him an opportunity to explain if 
he pleased, but that I did not intend to press him at all. That I should report the case to the 
Treasury, who would no doubt prosecute the case, and that if he chose to tend me an explanation 
I would report that also, but that I could not delay. 


COURT. Q. Have you any doubt that matter to that effect did pass between your Have you a 
recollection of it, independent of the paper? 


A. I have a distinct recollection of the whole of it without the paper, but I, of course, speak with 
more particularity from having taken it down at the moment. 


MR. ERLE. Q. From that time till after Mr. Barber was apprehended, did he ever communicate to 
you that Fletcher had introduced Miss Slack? 


A. He did not. I had no communication from him whatever, from that moment till he was 


apprehended. 


This evidence was very damaging to William. He had falsely claimed that he did not 
remember who had introduced Emma Slack. He had asserted that the transaction ‘was a mere 
matter of business, and that he knew nothing more of it,’ despite his having been involved in the 
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various ups and downs of excluding Ann Slack as beneficiary, seeing off Captain Foskett, and 
providing Ann’s signature for Joshua to give to William Christmas. And he had wobbled when 
Preshfield pointed out that he had been acting, on the basis that the owner of the stock was dead, 
some months before the supposed death of the woman whose probate he had obtained and used 
to get the money. William’s response was a weak, easily countered and rather desperate suggestion 
that the pre-death correspondence with Foskett was about a different property. 


Wilkins did not have much to go on, but he tore into Freshfield. He tried to get him to 
repeat his story without looking at his note of the meeting, but the Court ruled that Freshfield 
could decline to do that if he wished — because his note was contemporaneous. Wilkins leapt on a 
slip-up when Freshfield mentioned something William had said and which he had not included in 
his note: a great opportunity for a barrister to accuse the witness, if he admits deliberately leaving 
it out, of choosing not to make a full note; or, if he says it was an error, to challenge the reliability 
of his memory. Wilkins tried, but failed, to get Freshfield to agree that William had become greatly 
indignant at the questioning. The following is a mixture from the report in The Times and the 
transcript (the latter in square brackets and italics), the newspaper providing fuller details of 
interventions by the barristers and judge, and mostly describing question and answer rather than 
turning them into a statement by the witness. For some exchanges, both reports are quoted, with 
a little overlap. 


Cross-examined by MR. WILKINS. Q. Put the memorandum by, and now tell the Jury what you 
have stated before? [sic] 


Mr. ERLE.- I submit the witness has a right to refer to the notes to refresh his memory. 


Mr. Justice WILLIAMS.- The question is, whether he can give a correct account of the transaction 
without the paper. It is entirely with the witness whether he chooses to do it or not. 


Mr. WILKINS.- He says he recollects what passed, independently of his notes, and I wish him to 
state what passed without that assistance. 


Witness.- I can give an account without referring to these notes, but undoubtedly there will be 
variances of words and expressions. 


Mr. WILKINS.- That is just what I wanted to get from you. 

Mr. Justice WILLIAMS.- When did you make those notes? 

Witness.- About an hour after the conversation took place. 

Mr. WILKINS.- I wish you to tell the jury what passed, without referring to that paper. 
Witness.- I decline to do so. 

Mr. WILKINS.- That refusal will answer my purpose. 


By Mr. Justice WILLIAMS.- I swear the conversation took place in the order in which I have read 
it. Barber said, “I hardly understand in what capacity you put these questions.” That was when I 
pressed him with having negotiated respecting this property six months before. 


[COURT. ©. You did not mention that, I think? 


350 


One Man’s Justice 


Al. No, I did not. It was then I told him what is here. He said that on the occasion of my pressing him with the fact 
that he had been negociating on the subject of this property six months before his chent had come to him. It was in 
reference to that. I put that point strongly. 


MR. WILKINS. O. Pray had you forgotten that when you made that memorandum? 
A. I had not. I have stated the substance of what passed. 


Mr. WILKINS.- Was that observation of Barber’s wilfully omitted when you read the conversation 
before? Yes or no? 


Witness (after some hesitation).- Yes. 


Cross-examination continued.- [Mr. Barber expressed an angry feeling. It hardly amounted to an angry feeling, 
but he said, "I hardly understand in what character you put these questions". He spoke in a mild tone of voice.| 
Barber did not express indignation except on that occasion. I will swear he did not say he must 
decline furnishing the name of his informant “at present.” He did not say, “I think at the present 
time I ought not to mention his name.” 


Mr. WILKINS.- Why do you decline stating what took place without referring to your papers? 


Witness.- Because, having taken down what passed for the sake of accuracy, I decline to make any 


statement without referring to my notes for fear of inaccuracy. 


Cross-examination continued.- I was not at the Mansion-house. The business devolved upon my 
brother. I was not required, and I did not think my attendance necessary. The notes I have referred 
to were the very notes I made at the time — not copies. These papers have been among the papers 
for the prosecution. Barber did not offer to show me his diary. Barber said if I would call in three 


ot four days he would give me some information. I did not call. 
IMR. ERLE. O. What was it he said about the information? Just look to_your memoranda [sic] as to that. 


AL If I would call on a future occasion he would let us know the result. I told him I could not call again. I told him 
that I meant to go to the Treasury immediately, and report the case. 


COURT. O. Are you sure you said you would not call again? 
Al. Yes. I said, if he chose to send me any explanation, I would report that also, but I could not delay it. 
MR. WILKINS. O. Then you did not say that you would not call again? 


Al. I do not think I made use of those words. Mr. Barber produced two books, and I really do not speak positively 
in which it was I saw the entry of £90 odd, and £15. I will swear I saw it in some book. 


MR. ERLE. ©. Did you take any part in getting up this case? 


Al. None whatever. I reported the case to the Treasury two days after this interview, and have taken no further part 
in the case. My brother, and Mr. Weir, my clerk, have been concerned in it. | had this interview with Mr. Barber 
at his own office, in Bridge-street. I went to him immediately after having seen Miss Slack at the Bank. This 
prosecution is by the Treasury. I had no further concern in it on the part of the Bank than to report it to the 
Treasury. | 


Wilkins did not get very far with Freshfield. To avoid reminding the jury of William’s 
memory lapse when asked who had introduced Emma Slack, he did not challenge Freshfield on 
the point. He indeed took a different line, putting two of William’s alleged comments to him, both 
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of which implied that William did remember who the introducer was: firstly, that William “must 
decline furnishing the name of his informant at present’; and, secondly, ‘I think at the present time 
I ought not to mention his name.’ Freshfield, invited on oath to deny that these things were said, 
firmly did so. 


The last witness was the chief clerk of the Court at Mansion House, Samuel Robert 
Goodman, who was called, it seems, to show that William only called Joshua as a witness there 
after he had been initially refused bail. Wilkins had another knock-back from the prosecution: 


Cross-examined by Mr. Wilkins— 1 remember Barber examining Fletcher, and cross-examining 
Miss Slack. I have here a copy of the cross-examination. 


Mr. Wilkins — Read it. 

Mr. Erle — If so, you must adopt it as your evidence. 
Mr. Wilkins — Do not tread it then. 

The document was not read.4 


Wilkins then simply had Goodman say that Ann Slack was cross-examined at some length, 


his notes of it running to four pages. 
Erle established in response that William had spoken to Joshua before he called him: 


You say he called Mr. Fletcher as his witness, was that after the Lord Mayor had refused to bail 
him? 


A. Certainly. He spoke to Fletcher before he called him. The proceedings were kept waiting, I 
should say, a quarter of an hour, whilst he was in conversation with Mr. Fletcher in the same room. 


The prosecution case closed. It was quarter to five in the afternoon. The case was 
adjourned to the following day, when Wilkins would fight again to save William. 


' Morning Post (1844) “The Will Forgeries: Second Case’ 17 April. Appendix 11. 

? OB2. Transcript in Appendix 6. 

3 William frequently distinguishes the two juries, often referring to ‘the jury which convicted me’. More expressly: 
“One of the jury upon the first trial afterwards visited me at Woolwich, and assured me he felt the deepest interest in 
my fate, for that every one of his fellow jurors concurred with him in a belief of my perfect innocence; and 
entertaining that opinion, that the majority of them had attended the court during the whole of the second trial, and 
would certainly have acquitted me in that case also, with the same unhesitating readiness with which they did in the 
first, had they continued to be my judges.’ BB (1853, 9" ed.) 24-25 (5-6). 

4 William Thompson, Greenwich, Thomas Iley, late of 115, Whitechapel, now 240, Boro', Edward Withers, late of 
52, Blackfriar's Road, now 31, Coventry Street, Piccadilly, John Nicholls, late of 17, Market Row, corn-dealer, now 
of Murray Arms, Camden New Town, Francis Owen, 63, Berners Street, Charles Schooling, late of 3, Barge Yard, 
Bucklersbury, now of 9, Stepney Green, Ebenezer Mannering, late of 10, Charles Street, Middlesex Hospital, now of 
33, Argyll Street, Regent Street, John Milton, 10, Great Marylebone Street, Mr Rawlings (and three whom William 
did not name). BB (1853, 9" ed.) 148 (129). 

> The Times (1844) ‘The Will Forgeries’ 17 April. Morning Post (1844) ‘The Will Forgeries: Second Case’ 17 April. 

6 Ballantine (1882) 224. 

7 Herbert Arthur Doubleday (1903) A History of Hampshire and the Isle of Wight, volame 2, part of The Victoria History of 
the Counties of England. Westminster: Archibald Constable and Company Limited, 491. 

8 Allen, C. (2004, September 23). Erle, Sir William (1793-1880), judge. Oxford Dictionary of National 

Biography. Retrieved 9 Feb. 2021, from 
https://www.oxforddnb.com/view/10.1093/ref:odnb/9780198614128.001.0001/odnb-9780198614128-e-8838. 
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° The Times (1844) “The Will Forgeries’ 17 April. 

° See the evidence of William John Donald, OB2, 16. 

! The Times (1844) ‘The Will Forgeries’ 20 April. 

2 Morning Post (1844) “The Will Forgeries: Second Case — The Verdict’ 20 April. 

3 Original Statement of William McCallum, Appendix 28. 

+ Although Gough could not identify him, we know that William accompanied Emma to the Bank that day. 

> OB Transcript, Slack trial, evidence of Robert Gunston Dover, a clerk in the Bank’s Drawing Office. 

6 William John Donald and William Obadiah Wheeler. 

7 Morning Post (1844) “The Will Forgeries: Second Case’ 17 April. 

8 Did the judge mean that cross-examining a witness to see if he could exactly remember what he had said an hour 
earlier was an outdated and ancient way for defence counsel to proceed? It is a cheap shot for barristers, unsettling 
the witness, which Greaves felt had hit its target, as can be seen by the section quoted from the transcript. 

° Morning Post (1844) ‘The Will Forgeries: Second Case’ 17 April. 

20 Lest anyone wonder about the different transactions being used, in modern parlance, as ‘similar fact evidence,’ 
that would have been possible at the time. The underlying principle was, and is, that defendants cannot be proved to 
have committed crime A by proof that they committed crime B. But if there is something in crime B that does 
actually provide evidence to support the charge of crime A, it is admissible. This arose in situations such as a murder 
case where the defence was that it was an accident: evidence of a previous shot by the defendant at the victim was 
admissible. In 1844, the approach had not been used in a fraud case but it was applied in 1861 to rebut a defence of 
mistaken accounting. Rebuttal of the defence was a common usage, including William’s — denial of guilty knowledge. 
For a discussion, see David Bentley (1998) English Criminal Justice in the Nineteenth Century. London: The Hambledon 
Press, 241-249. The government in the Wills Forgery cases chose instead to prosecute all four transactions rather 
than, say, one while seeking to bring in the other three as similar fact evidence. The prosecution did try to slip in 
some evidence from Stewart into S/ack, by calling Henry Hyatt but were soon stopped: even one of their own 
barristers, Bayley, said, ‘Sit John Bayley thought it was not competent for the prosecution to put in evidence 
anything connected with a separate transaction tending to damage the general character of the prisoners at the 

bar.’ The presiding judge added: ‘Mr. Justice Williams - If you are going to give evidence of another transaction then 
it is objectionable.’ See Morning Post (1844) “The Will Forgeries: Second Case’ 18 April. The Sun (1844) “The Wills 
Forgeries’ 18 April. 

21 Morning Post (1844) ‘The Will Forgeries: Second Case’ 18 April. The Sun (1844) “The Wills Forgeries’ 18 April. 

22 The report in the Morning Post is: ‘Henry Hyatt, of Great Marlow, who had been examined on the first indictment, 
was next called, and being asked by Mr. Erle whether Mr. Barber had been at his (Hyatt's) house, and whether he 
said he knew Fletcher, Mr. Greaves objected that this witness should not be examined to facts which he had 
deposed to before. Mr. Wilkins wished to know what was the object of this course of examination. If it werely [sic, 
were merely] to prove an acquaintance between Barber and Fletcher, he (Mr. Wilkins) would readily admit that, but 
he feared it was for the purpose of indirectly prejudicing the Jury against his client. Mr. Erle — My object is to show 
what Barber said as to his acquaintance with Fletcher, and I think that is reasonable and admissable [sic] 

evidence. Sir John Bayley thought it was not competent for the prosecution to put in evidence anything connected 
with a separate transaction tending to damage the general character of the prisoners at the bar. Mr. Justice 
Williams— If you are going to give evidence of another transaction then it is objectionable. Mr. Erle said he was 
not. After some further conversation, it was agreed to put aside this witness for the present. The witness was then 
desired to stand down ...’ 

23 'This exchange is reported in the Morning Post but not in the transcript. 

4 Morning Post (1844) ‘The Will Forgeries: Second Case’ 18 April. 
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Chapter 19 — Icarus Wilkins 


On affaiblit toujours tout ce qu'on exagére 
We weaken all that we exaggerate 


Jean-Francois de La Harpe 
Melanie, ou Les Vouex forcés (1770)' 


I know not if I may be exceeding the limits of my duty in the declaration I am about to 
make, - my solicitude has been produced by a deep conviction of his innocence, aye, 
gentlemen, in the presence of Him who knows the secrets of all hearts, I solemnly 
publish my conviction of his innocence. 

Charles Wilkins 


The courtroom on the morning of Thursday 18 April was full, buzzing with conversation, 
speculation, opinion, and ready for a performance from Wilkins: “The expected speeches for the 
defence attracted the attendance of a number of ladies.” As usual, the start of proceedings was 
ponderously banal. A few witnesses were briefly recalled to clarify their evidence. 


The drama began with an announcement from Georgiana’s barrister: 


MR. JAMES said that, as counsel for Mrs. Dorey, he might be allowed to state, at this stage of the 
proceedings, that she had expressed to him a most anxious wish to withdraw her plea of “Not 
guilty,” in this case, and to plead “Guilty.” In making this statement he would not, perhaps, be 
exceeding his duty if he expressed a hope that the jury, who had heard the whole of this 
investigation, would, if they could do so consistently with their duty, recommend the prisoner 
Dotey to the merciful consideration of the Coutt. 


Mr. Justice WILLIAMS said that he did not wish to interfere with the jury, with regard to anything 
they might feel it their duty to do; but he did not remember any instance in which the jury had 
been called upon to express their opinion upon a case which was withdrawn from their 
consideration. 


Mr. JAMES said, under all the circumstances, it was the wish of Mrs. Dorey to withdraw her plea 
of not guilty, and to plead guilty. 


The prisoner, Dorey, then pleaded guil/ty, and the plea was recorded.* 


Had Joshua’s barrister, Greaves, warned James about what was to come next? Would 
Georgiana have pleaded guilty at this stage if she had known that Joshua was about to ask the 
judges to throw out the case? Probably — in her distress Georgiana just wanted everything over 
with, rather than face more painful days of fleeting hope, knowing what the jury would decide. 


Greaves told the Judge that he should direct the acquittal of ‘his client (Fletcher), and of 
the other parties’ because they were charged (as in Szewarf) with being accessories before the fact 
and, using a word we know was popular with barristers at the time but which seems to be 


inexplicably rare in modern courts, ‘not a tittle of evidence had been produced to show that there 
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had been a joint procuring and inciting to the commission of this offence.’ Joshua’s other, junior, 
barrister piped up to expand the argument a little. Wilkins did not say anything. 


Johnny Williams was having none of it. He made clear that his view was not affected by 
Georgiana just having pleaded guilty; and that he would make no comment ‘now’ on the case 
against the other defendants. It was a matter for the jury. 


Perhaps unfortunate to follow Joshua’s desperate last throw of the dice, Mr Stone for 
William Sanders ‘put it to the learned Judge whether there was any evidence against Sanders, and 
whether the case as against him ought to go to the jury.’ Well, yes, there was. The judge dismissed 
this as well. 


Wilkins and his speech for the defence 


There are (at least) three versions of the monumental speech Wilkins gave: see Appendices 
12-14. Of these, that in the Morning Post at a touch over 13,000 words is double the length of the 
version in The Times which comes in at 6,100 words. Within a few weeks of the trial, he published 
a book in which the speech runs to over 21,650 words. At first sight, the differences are substantial, 
but close analysis shows that Te Times mostly did a more concise job — perhaps when editing for 
publication — than the Morning Post, while both covered the main arguments. The published version 
is longer because it includes detailed argument on the facts, which the Morning Post reduced to “The 
Learned Counsel then proceeded to go through the evidence servatim of the witnesses for the 
prosecution, on which he commented in detail with great force and ingenuity’, followed by a brief 
summary; and, similarly, The Times had ‘The learned gentleman went through the whole of the 
evidence with great minuteness, directing the attention of the jury to those portions of it which 


were favourable to his client, upon which he commented at considerable length.” 


Anyone who 
has ever tried to take notes of a trial or similar will empathise with the shorthand-writers. However, 
Wilkins did, rather disreputably, change things in the published version. Regardless of concerns 
about his integrity, this is significant because it discloses how he supported William by massaging 
facts and arguments to help him in the future. What can be said is that if both newspapers reported 
something said, then we can be sure that it was said, even if Wilkins removed it on publication. 
Barring simple error, if only one newspaper makes a point, we can also assume that it was actually 
made. There was no reason for a reporter to make something up, particularly when others were 
taking shorthand notes. The same cannot be said for arguments that appear in Wilkins’s book but 
nowhere else; but nor can we be completely sure that something seen only in the book was not 
said. The newspapers might have been wary of complaint by those Wilkins attacked. The reporters, 
of course, liked to capture Wilkins’s most striking comments and if any appear only in the book, 
they probably were not said in court. For example, both newspapers reported him saying that he 
would deal with James Freshfield ‘as if he was the veriest Lazarus as ever crawled upon the earth’,’ 
but he thought better of this, and his book version is that he would ‘deal with his evidence as I 
would were he the most inconsiderate and unimportant person within the walls of this court.” 


Back to the Old Bailey. 


The watching public and lawyers sat up, craning to hear. Wilkins was rising. 
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He began, as he probably often did, by flattering the jurymen for their attention — including 
some who had diligently made notes — and praising the jury system: 


It was one of the most gratifying sights, one of the most consoling circumstances in the conduct 
of this case, to witness the immense estimate set by the laws under which [British subjects] lived 
upon the happiness and privileges of others — to see twelve gentlemen like themselves, without 
murmut or repining, dedicating and devoting their time, their talents, and their attention to [the 
case] ... To witness all this was to him a source of the greatest delight, and it proved to him the 
truth of the declaration one of the best essayists who ever penned in the English language, that 
how much soever we might prize our institutions, from the palace to the cottage, from the throne 
to the coronet, and downwards, through all the various gradations of society, all pointed for their 
security to the jury-box...° 


Again, he warned the jury of the dangers of advocacy (by the prosecution) and that “They 
must distinguish between the real state of the case and the reply of the ingenious advocate’. He 
might have been speaking of himself when he added, ‘For that was the peculiar and besetting 
danger of counsel, that they were too apt to be hurried along with the feelings and imbued with 
the views of those who instructed them’, especially because he had already said that the 
responsibility he carried in the case ‘had pressed upon his mind, ... had haunted him in his dreams 
and formed the subject of his first waking thoughts, and ... had so completely engrossed and 
monopolised his time and attention, that he had not been able to devote himself with the assiduity 
and punctuality which were his wont to his domestic affairs.’ He also again suggested that it would 
be unfair for the prosecution to reply to his speech: 


He had heard of a learned personage who said that it was a great thing to wallow in the luxury of 
the last word; but that must be a mean mind, indeed, who, on occasions like this, could regard that 


as a luxury.!0 


Wilkins once more proffered his belief in William’s innocence, with a flourish: ‘deeply 
impressed as he was with a belief in his client’s innocence, he would repeat to them what he had 
already said - that he appealed not to their mercy, but to their justice.” 


This was the lead-in to him claiming, disingenuously, that he had not joined in the other 
defendants’ argument that the judge should dismiss the case, because William was confident in a 
finding of innocence. To lawyers, the suggestion that Wilkins would not have tried to knock out 
the case in that way — if he had thought it had a hope of success — is ridiculous. What Wilkins said 


was: 


They must have observed that from the beginning of this case to the end, so strong was he in the 
conviction of that man’s (Barber’s) innocence, that though some of his learned friends have taken 
objection on points of law, and sought to avail themselves of every possible technicality — that 
from the beginning to the end of the proceedings no technical objections had been urged by him, 
no exception whatever taken on points of law; ... He confessed to them, though it would ill have 
become him to offer any opposition to the application which had been made on behalf of Fletcher 
and another, that he was glad when his Lordship refused that application. They might have been 
acquitted on technicalities, but Barber must have again passed through the fiery ordeal to which he 
had already been subjected; and he was, therefore, delighted when he heard the answer of his 
Lordship, confident as he was that this investigation would restore his client, not, indeed to the 
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situation in life he had formerly occupied, but restore him at any rate to the smiles of friendship, 


and once more to honest industry and exertion.'” 


What to make of this? Fluff, certainly. In practical terms, Joshua had no chance of acquittal 
by the jury. It was, just, worth his barrister at least trying to persuade the judge to stop the case (or 
perhaps Joshua had simply insisted that he do so). The position of William Sanders was nowhere 
near as bad, but there was a possibility of conviction. Wilkins’s tactic was to avoid damage to 
William’s case: if he had tried to get it dismissed, and failed, as Joshua did, the jury would realise 
that the judge believed that there was enough evidence on which they might convict. Had Joshua’s 
application succeeded, William would almost certainly have followed suit, and he would have been 
insane not to do so. Wilkins also had much more scope to play on the sympathy of a jury, compared 
to an experienced judge, for a man isolated and ruined by the power of the Bank and of HM 


Treasuty. 


Wilkins correctly told the jury that although William was accused of forgery of Ann Slack’s 
Will, there was indeed ‘not a tittle of evidence to substantiate that charge.’ He could not quite say 
the same on the charges of being an accessory and so he followed this with the comment above 
that he was deeply and solemnly impressed with William’s innocence. 


It is not clear when exactly Wilkins told the Court that he was not going to call any evidence 
and simply seek to persuade the jury that the prosecution had not proved its case, but that is how 
he proceeded. 


Counterfactual and counterattack: Ann Slack the suspected fraudster; Freshfields 


When Wilkins turned to the facts, he began with a strange counterfactual, inviting the jury 
to consider an Ann Slack who had bought stock in 1832 and who had then not claimed the 
dividends for ten years. If she then appeared and claimed it, she would be treated with suspicion, 
particularly if she had (unlike the real Ann) been short of money. He then focused on what a 
prosecuting barrister such as Erle would say about this: that there was strong proof of her being a 
fraudster. She had not contacted the Bank about the stock ‘because she was conscious of having 
possessed herself of it illegally and fraudulently, that she did not go, because inquiry on her part 
might have provoked still further inquiry, and probably subjected her to detection.’’? His aim was 
to undermine Erle’s arguments about the suspicious aspects of Emma Slack’s claim by showing 


how the actions of an innocent person can be misconstrued. 


Wilkins was not accusing Miss Nancy of anything. She was ‘a lady of honour and integrity’ 
and ‘He believed every word she had said.’ No doubt. But he also asserted, without having cross- 
examined her about it, that she ‘was perfectly capable of managing her own affairs.’ 


This was another, slightly more subtle attempt to persuade the jury not to trust the 
prosecutor. He explained why he had outlined his counterfactual scenario: 


Merely to show them how dangerous it was to suspect on such instances as these, and to carry that 
suspicion on to a prosecution, and then to torture [prosecuting counsel’s] ingenuity to justify the 
charge that is brought. ... How often did he (Mr. Wilkins) sit in that Court, engaged in the defence 
of prisoners, till his blood ran cold in his veins at listing to the cunning artifices which were 
frequently resorted to bring about a conviction — feeling, at the same time, that if the privilege of 
the last word were accorded him, he could dissipate with a breath the shallow sophisms which are 
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then adduced as arguments, and which are more the offspring of fancy than the fruits of sound 
reason,!5 


Whatever caveats he added to his comments, this was a high-risk strategy. Jurymen, 
respectable by qualification, were likely to have been bemused by what were in effect suggestions 
of outrageous impropriety by Erle and his team, not to mention the implicit criticism of Miss 
Nancy in not knowing about the £3,500 worth of Consols. 


This led on to a stinging, emotional and ill-judged broadside at Freshfields, worth quoting 
at some length to understand how it likely played before the judge and jury: 


His Learned Friend said that at any time when the real owner appeared the stock was re-transferred. 
But what was first necessary to be done? How much preparation was necessary for the re-transfer 
— how many oaths were to be taken — how many parties had to be questioned? Probate of the will 
must be left at the Bank of England to undergo the inspection of some of the best and ablest 
solicitors in the land. They, he believed, would sooner convict Barber than all the rest put together, 
from the malignity and the acrimony they had shown. But, despite all that they had done — despite 
of their playing upon the fears of that poor woman (Mrs. Dorey) — despite of the evidence of Mr. 
Christmas — despite them all — they had not been able to show one single act in Mr. Barbet’s 
conduct from beginning to end either undignified, or ungentlemanly, or inconsistent with honour. 
Let them produce Mrs. Dorey’s confession. He knew well what that confession was. Let them 
produce all Mr. Christmas could say — let them bring before them all he said against him from 
beginning to end, and he still defied them to lay a finger on anything which could convict him. If 
Mrs. Dorey’s confession could have assisted them they would have produced it, but they have 
chosen to keep it back. That that confession was favourable to his client was the obvious inference 
from such a course. But it seemed to him, that all the bitterness which had been exhibited towards 
Mr. Barber in this case was designed, if they could succeed, to vindicate themselves with the public. 


Their conduct had been scandalously negligent, and had furnished facilities to somebody to commit 
depredations on the public purse. It was with them precisely as it was with others — that when they 
themselves were chargeable with misconduct and neglect, they attacked the instruments by whom 
their conduct was brought to light in such manner as to banish sleep from his pillow, destroy his 
peace of mind, and render him a beggar. He had not now a penny in the world, and when their 
verdict should be pronounced, and he should go out of that box, he had no home whither to repair, 
ot any means of subsistence left him.'° 


Strong stuff indeed — but Wilkins had not challenged witnesses with what he was now 
saying about them. Where was the evidence of ‘malignity and ... acrimony’ shown by Freshfields? 
What would James Freshfield have said about these accusations if he had been given an 
opportunity to answer them in the witness box? The nearest Wilkins seems to have come in giving 
an example of acrimony (and this is evident from his book rather than the press reports) is that 
Freshfields (through Charles, not James) instructed the Forresters to watch William, such as: ‘their 


spies and scouts have been sent in every direction’."” 


But, taking a step back and looking at the case from the perspective of the Bank, which 
had uncovered major fraud, the name they had was William’s; and they did not know who he was 
working with. For all they knew, he might have been the primary fraudster. It was sensible to watch 
him to see what he did and to be able to intercept him if he tried to flee — as Wilkins repeatedly 
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insisted a guilty man would.’® Surveillance might also have identified, as Wilkins himself argued, 
clandestine meetings with the person who had introduced ‘Emma Slack’."” 


What proved that ‘some of the best and ablest solicitors in the land’ had been ‘scandalously 
negligent’? This seems to have been a reference to the conduct of the Bank and, particularly, 
Freshfields” in failing to prevent Fletcher committing many frauds. A wise juryman — and certainly 
the judge — might have raised an eyebrow at this. Those guilty of wrongdoing attack those who 
brought their conduct to light? That was exactly what Wilkins was doing in vilifying the prosecutors 
in response to the charges against William (a common diversion tactic on the part of the guilty). 
Wilkins reframed his argument for publication: 


What is the secret of all this bitterness towards Barber? Are they visiting upon his head the 
consequences of their own scandalous negligence? But for that negligence — the abuse of proper 
inquiry and precaution — such frauds could never have been effected. It may be, as is often the 
case, with those in private life, that they hate the instrument through whom their own misfortunes 
have been brought to light.?! 


He had removed the word ‘misconduct’ and we see him also retreating from the certainty 
of his assertion: ‘It was with them precisely as it was with others’ that they attacked William; to the 
conditional, ‘It may be ... that they hate’ him. After this invective, Wilkins would return to the 
evidence of James Freshfield, at length, and for good tactical reasons, towards the end of his 
speech: to ensure that his criticisms would be as fresh in the jurors’ mind as he could manage. 


Some of his factual assertions did not hold water. We have seen, exhaustively perhaps, 
what happened when someone sought to recover unclaimed stock from the Commissioners, and 
we can note that this did not involve, despite Wilkins’s assertion, that ‘many parties had to be 
questioned’ in that process. “Elizabeth Stewart’ and ‘Emma Slack’ had not been questioned and 


had remained largely silent. 


What Wilkins said about Georgiana’s confession was untrue. He said that he ‘knew well 
what that confession was’,” but made no such assertion in the published version of his speech; 
and, as would become clear later, it was not ‘favourable’ to his client. That may explain why he 
quietly suppressed his own comment that he knew the contents of the confession. 


And where was the evidence that the prosecution had played on the fears of poor 
Georgiana? She was spectacularly guilty; and in admitting that, her confession was not admissible 
in the way it had been used (against her only, at least formally) in Stewart. Again, he made a spurious 
assertion, that her confession should be put in evidence because, ‘If Barber had taken any criminal 
part in the matter, she must have known it.’” Why? Joshua compattmentalised, keeping key players 
apart. What did Georgiana know of what passed between William and him? Wilkins himself 
asserted that, unlike Joshua, his client was not acquainted with the Richards daughters: ‘Mrs Dorey 
was not seen by him from beginning to end, and Mrs Sanders no where [sic] but in his own office, 
and never but in the assumed name of Emma Slack.’ 


Having perhaps unsettled the jury by arguments that they could see through, or could not 
trust, he had not prepared the ground well for the most risky of all his assertions: that the 
prosecution ‘had not been able to show one single act in Mr. Barber’s conduct from beginning to 
end either undignified, or ungentlemanly, or inconsistent with honour.” That was so patently 
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untrue that Wilkins could have lost, and perhaps did lose, all credibility with the Court. In the 
published version of his speech, he was more careful, credible and honest: ‘So here we find Barber, 
°° while arguing that William had had no guilty knowledge and had 


> 


it is true, aiding in a fraud ... 
done everything in the case openly.” 


Without repeating the evidence against William, there is no doubt that he was heavily 
involved factually. Wilkins himself said in his book: 


In the year 1843, the Will by which the property passed was produced at Doctors’ Commons. By 
whom? By Barber. It is produced at the proctor’s — by Barber. The probate is left at the bank — by 
Barber.7* 


In the Observations appended to Wilkins’s book, an unnamed barrister, probably Parry, 


was even more explicit: 


It would be folly to contend that there was nothing in the proofs brought forward to inculpate him 
as a participator in the forgeries in question. In fact, it may be at once conceded that there were 


circumstances of strong suspicion against him ...° 


And was it consistent ‘with honour’ for William to write to Foskett in October 1842 on 
the basis that Ann Slack at Abbots Langley was dead when he had no basis to do so; and had 
indeed been told that she was /ving there?”? He had informed Foskett that money might well be 
due to his sister-in-law from someone who had died, some six weeks before they met in November 
1842, and of course, months later, he changed the story to involve a person who had been alive at 
the time of that meeting: and that ‘she’ died only in February 1843. Foskett’s (unshaken) evidence 
was that although he might well have said her age was about twenty-seven, he told William that he 
was not sure. Yet William encased this in concrete as, the Captain having ‘represented her as only 
twenty-seven years old’.*' And William took no steps to verify what Foskett had said he was not sure 
about. Finally, William had lied to James Freshfield in claiming that he could not remember who 
‘introduced’ Emma Slack. Honour? 


The Will was suspicious on its face 


Wilkins continued his counterattack on Freshfields. In response to the prosecution 
argument that Anne Slack’s Will was ‘suspicious on the face of it’, he pointed out that it had been 
accepted by the Bank and the proctors at Doctors’ Commons. This is a reasonable, common-sense 
argument. But Wilkins had not cross-examined the proctor, the various Bank of England clerks 
who gave evidence, or James Freshfield, to find out what checks were usual in the process, or why 
they had not noticed anything suspicious in the Will. His whole cross-examination of the proctor, 
Mr Wills, was: 


Cross-examined by MR. WILKINS. Q. Was not Mr. Barber's conduct, as far as you witnessed it, 
perfectly consistent with that of an honourable attorney? 


A. Perfectly so. I implicitly believed the lady to be Miss Slack. I might have questioned her or Mr. 
Barber (I cannot say which) as to the time of death of the deceased, and such questions as that. 
That would be necessary to fill up the ordinary forms. I have known Mr. Barber I think, since some 
time in 1842. I have not done business for Barber and Bircham since this transaction. This was the 
last transaction. I had done business for them before. I sent the probate, directed to Barber and 
Bircham, to their office. I always regarded Mr. Barber as an upright and honourable man.” 
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In response, Erle established that Mr Wills ‘trusted entirely to Mr. Barber’ as to the identity 
of Emma Slack. 


Was the Will dubious? A later civil court certainly thought so, as we saw in Chapter 9 where 
an extended extract of its judgment is quoted, including that ‘the will itself was most calculated to 
excite attention and inquiry’ because: 


e Itnamed the stock in question precisely — ‘the sum of three thousand five hundred 
pounds sterling in the three per cent consolidated annuities now standing in my 
name in the Books of the Bank of England’; 


e But it mentioned no other property; 


e It was dated June 3, 1842 — since the testatrix had known then that she was the 
owner of the stock, why had she not claimed the dividends then or before? 


e How had she lived if she had no other property (having none other to subsist on’) 
and had not claimed the dividends on the (only) asset she seemed to have? 


e Not ‘a syllable of explanation’ had been given by the testatrix about whether she 


had ‘made any effort to recover it or not, and if not why not.” 


Was this fair? The Will can be seen in Chapter 9 (and Appendix 4). That she could precisely 
describe the stock was certainly surprising when she had not claimed her dividends for over ten 
years. One would expect her to have mentioned some other of her property but, to be fair to 
William, the Will does leave Emma, with general wording, ‘also all my money and securities for 
money of what nature or kind soever and wheresoever the same shall be at the time of my death’. 
So why had Joshua bothered to name the stock precisely? Because identifying it was useful to the 
fraud, establishing an explicit connection between the testatrix and this asset, and so supported 
the claim. The judges saw through this. It is very likely that Joshua understood the risk but had 
decided to take it. He was sharp enough not to go too far and include wording in the Will such as 
‘and all arrears of dividends’. Or perhaps that was a tactical mistake. ‘She’ could have gone on in 
the Will to fabricate reasons why she had not claimed them, such as: ‘since I have only recently 
been reminded that this stock is in my name and have not claimed the dividends for many years’. 


Context matters. Solicitors under investigation argue, sometimes justifiably, that the 
suspicious factors put forward by the prosecution would not raise a concern with most 
practitioners. While that may be true of an isolated transaction, it starts to crumble when wider 
circumstances are added to the mix: such as other, similarly unusual transactions. The forged Will 
in Burchard (quoted in Chapter 7 and see Appendix 4) was like that in S/ack: it named the stock but 
no other specific asset. Yet it was a little safer in one respect. It was dated as having been made in 
1825, well before the stock was transferred to the Commissioners (and some sixteen years before 
Elizabeth Burchard’s death in 1841). Although, as we saw in Chapter 7, it remains surprising that 
she could and did identify her stock in a Will of 1825 when she had not claimed dividends since 
1823. The real weight of evidence against William was cumulative, something which juries could 
not take into account. And this allowed Wilkins to warn the jury in S/ack about ‘how dangerous it 
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was to take an isolated act in her life, and upon that act to found a charge tending to her 
disparagement’. One thing is certain: William’s help to Joshua over several years and transactions 
could not be characterised as an isolated act. Yet that is how the case mostly played out and it also 
explains why there was a fight to keep Hyatt out of the witness box. 


John Weldon, a clerk from the Bank’s Will Office, gave evidence about when the probate 
was filed. Again, he was not asked in cross-examination to explain what checks were carried out 
in the Bank, or whether he or anyone else noticed anything suspicious about the Will. Wilkins’s 
questioning was, in full: 


Q. Is the signature of Mr. Bircham attached to that? 


A. Yes, to the redelivery of the probate. I cannot tell who it was that lodged the probate on the 
27th.3 


Despite this, Wilkins had some (probably counter-productive) fun in his speech, focusing 
again on Freshfields: 


Did his Learned Friend see, in his zeal for convicting Mr. Barber, how he was convicting the people 
connected with the Bank of England? He had told them, that there was something suspicious on 
the very face of the will. How happened it that did not excite the suspicions of Mr. Freshfield - the 
never-sleeping Mr. Freshfield? For what purpose was the probate of the will left at the Bank of 
England? Was it for the young gentleman there to amuse themselves with, or as waste paper? Why 
does the Bank require probate of a will in such cases to be left there, but that they may read it and 
make themselves acquainted with, and ascertain its character, and have their attention directed to 
all the parties whom the will affects or interests. it was left then for that, and for no other purpose, 
and that only showed them that, when people were accused, they took great pains to justify their 
accusation. When men became accusers, no matter whether the accusation was just or unjust, it 
sometimes led them into great absurdities.*° 


The Times report has a little more colour on the comments about James Freshfield: ‘How 
was it, then, that the suspicions of the lynx-eyed Mr. Freshfield - the acute, vigilant, active, never- 
sleeping Mr. Freshfield - were not excited?” Interestingly, Wilkins tightened this up in his book, 
specifically asserting — which he seems not to have actually done in court — that Freshfield actually 
saw not just some Wills that were lodged at the Bank, but indeed Anne Slack’s very Will. He toned 
down the sarcasm and added details he had thought of later (such as that the Bank would check 
the handwriting in Wills lodged with them): 


My learned friend told you that one of the proofs of Barbet’s guilty knowledge was the suspicious 
character of the will itself. Aye, is that so? Did my learned friend, in his zeal to convict Barber, 
discover that he was at the same time convicting his own clients? He told you that that will was 
enough to excite the suspicion of anyone. How happens it that did not excite the suspicion of Mr 
Freshfield, the attorney, who is employed to protect the interests of the Bank? The probate of the 
will was left at the Bank for his inspection, there can be no doubt that he did inspect it. Did 
it excite any suspicion in his mind? If so, he took extreme pains to conceal it. For what purpose is 
the probate left at the Bank of England? - that it may be read, that the Bank authorities may 
make themselves acquainted with the handwriting of the testator, with the character and 


citcumstances connected with the claimant, and to ascertain whether the party claiming is entitled.** 
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There was no evidence before the Court that one of the Freshfields had inspected the Will 
of Anne Slack. Nor did Wilkins give James or Charles the opportunity to say whether they had 
done so. Nor did he ask any of the clerks at the Bank whether every Will, and Anne Slack’s in 
particular, had been inspected by one of the Freshfields. He preferred to throw in his comment 
without risking contradiction by a witness. 


In his book, Wilkins also subtly altered why and how the Bank would check the Will. The 
Morning Post reported him saying that the Bank would read the Will and ‘and make themselves 
acquainted with, and ascertain its character’.”” But he changed this to the Bank becoming 
acquainted with ‘with the character and circumstances connected with the claimant’.”” Similarly, 
a rather vague reference to those at the Bank having ‘their attention directed to all the parties 
whom the will affects or interests’ became much more specific: ‘to ascertain whether the party 
claiming is entitled.’ Neither point seems to be true: how could the Bank become acquainted with 
the ‘character and circumstances’ of the claimant? A solicitor could do this by inquiring of his 
client, but we know that the Bank did much less than Wilkins claimed was usual. Also, his first 
comment, that the Bank would see from the Will whom it affected or interested is correct, but the 
exaggerated version, that officials there would conclusively ascertain ‘whether the party claiming 
is entitled’ is too strong. Yes, the Bank would — as any person who has applied for probate for a 
relative knows — check that, on their face, the documents (Will, probate, account) justified the 
transfer requested, but it would not go further. Wilkins had to exaggerate the Bank’s role to 
obscure the fact that a solicitor was in a better position, in one or more consultations with the 
client, to look closely into facts and perhaps into the background of the people he was dealing 
with. 


It seems unlikely that, despite what is in his book, Wilkins actually said in Court that Mr. 
Preshfield himself (it is not clear which of the brothers he means) actually inspected Wills and, in 
particular, that of Miss Slack. If he had, the prosecution would have protested. And is it likely or 
even plausible that the senior partners in Freshfields personally carried out the task of routinely 
checking probates filed with the Bank? His reported comment, dripping with sarcasm, does however 
include an indirect acknowledgment that the checking was done (or should have been done) by 
less senior men: ‘Was it [the Will] for the young gentleman there to amuse themselves with, or as 
waste paper?”"! 


Wilkins was, as some lawyers say, ‘playing the man rather than the ball’, and he continued 
with a client-pleasing crack at one of the Freshfields: 


If this will was suspicious on the face of it, then let the Bank of England get another solicitor; if it 
was bad, let them give Mr. Freshfield a retiring pension. If it invited inquiry, and was suspicious, 
why did they not inquire into the matter? and if they did make the necessary inquiries, he thought 
his Learned Friend’s observations about the suspicious character of the will would fall to the 
ground. It must not be supposed that he meant to disparage Mr. Freshfield on the ground of 
carelessness. On the contrary, they found plenty of evidence to prove that gentleman’s vigilance. 
There was not a more vigilant man in the Kingdom, as he would show them when he came to Mr. 
Preshfield’s evidence. But not only was the will in the Bank of England, but it was also subjected 
to the investigation of the people at Doctors Commons. Did anybody in Doctors Commons say it 
was a suspicious will? Did any living soul, except the prosecuting counsel, ever say it was a 
suspicious will? Mr. Wills, a gentleman of great experience in these matters, thought it all fair and 
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right. He told them that it was a very fair and straightforward transaction. Nobody thought it a 
suspicious will but his Learned Friend. Why, then, should Barber be supposed to know it to be 
suspicious?” 


Wilkins expanded on his characterisation of Freshfield as the most vigilant man in the 
Kingdom when he wrote in his book: 


If, as my learned friend has asserted, this will bore upon the face of it such badges of fraud that it 
must have provoked the suspicion and inquiry of any professional man, why then let the directors 
of the Bank seek some other legal advisor, - let them give Mr Freshfield a retiring pension, and 
avail themselves of talents unimpaired by time or labour. But much as my client may have reason 
to complain of want of kindness or candour on the part of that gentleman, he will not join in any 
censure against him upon the score of incapability. There are too many witnesses groaning and 
sweating under a wearied life in her [sic] Majesty's colonies to vouch for the activity and zeal of the 
Messts Freshfield, to admit of any reproach upon the score of neglect.* 


This was a clever reminder to the jury of how many people had been transported after 
convictions for forgery based on investigations and prosecutions by Freshfields. 


Lost in his flow of sarcasm, Wilkins undermined a potentially good argument. If it was 
true that one of the functions of the proctor and the Bank’s will-office was to look out for 
suspicious Wills, why did he not ask Mr Wills, John Weldon, or James Freshfield about that and 
give them a hard time for failing in their duty? Perhaps he was under-prepared. Another possibility 
is that he feared that they would deny any such duty and explain what they really did: check that 
the executor taking out the probate was named as such in the Will; check it was properly witnessed; 
compare the name of the holder of the stock with the person said in the Will to be its owner; and 
perhaps see that the probate had been properly granted by the proctor. By not asking them, or 
producing any witness to explain their functions (such as another proctor), Wilkins failed to get 
home with the argument, which was left hanging on no more than his assertions. His point was 
not meritless, but he did not prove it. 


No inquiries when Emma Slack appeared 


He moved on. To answer the charge that William had made no inquiries about Emma 
(despite vouching for her identity), Wilkins risked a wound from a double-edged sword: he 
reminded the jury that: 


They had not called one single witness to show that until she was brought to Barber’s office, and 
introduced to him as Miss Slack, he had ever seen her before.*4 


Indeed. He removed this from the published speech. 


Surprisingly — because he is admitting that William could have, and in some circumstances 
definitely would have, investigated the facts - Wilkins said that, ‘If a person who was an utter 
stranger to Barber had applied to him with regard to a transaction of this nature, he would, 
undoubtedly, have instituted some inquiries’. This was a dangerous and strong (‘undoubtedly’) 
admission to make when, in fact, the ‘beneficiaries’ produced by Joshua, namely the Richards 
family, were indeed utter strangers to William. (Something which also undermined William’s 
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reliance on their opinion of his innocence.) Wilkins toned down this admission markedly in his 
book, replacing the undoubted inquiries with ‘caution and jealousy’: 


I grant you, had Fletcher, as a stranger to Barber, proposed to him the completion of arrangements 
such as those already described, one might well have expected caution and jealousy, but, treating 
this as one transaction out of many, involving far greater interests, I cannot help thinking that 
common charity may fairly infer that neither prudence nor honesty has been outraged by the part 
that Barber has taken in this proceeding.“ 


Thus, the explanation for William’s lack of inquiry about Emma was that she was 


introduced by Joshua, a respectable, wealthy, medical man, who ‘had been Mr. Barber’s client since 
18380" 


William as ‘Fletcher’s attorney’ 


Wilkins several times repeated that William ‘was Fletcher’s attorney’, urging the jury to 
‘take that [fact] as their guide, their leading star throughout the case’. He also used this, as we 
shall see, to justify William’s lack of inquiry. In another dangerous admission, he said that ‘If he 
[William], too, had been a medical man, like Fletcher - if he had not been an attorney - then he 
[Wilkins] would grant them that a great deal of what he had done would have been inexplicable.” 
Wilkins therefore admitted that there were factors which would have ‘undoubtedly’ led to ‘some 
inquiries’ and that some of them were ‘inexplicable.’ But he went on to argue that these problems 
magically disappeared because William was a lawyer acting for Joshua. 


He insisted that William and Joshua were not intimate, including the strange assertion that 
‘it is utterly impossible to believe that these men could have been conspirators in fraud and felony, 


>” Well, Joshua was what some would call a ‘frequent 


without intimacy and frequent communion. 
flyer’ at William’s offices and there was no reason at all — and many reasons against it — for them 
to be associated outside the legal practice. For example, that they only met at New Bridge Street 


successfully prevented the Forresters from identifying Joshua as a suspected co-conspirator. 
The Forresters, lack of escape, and missing correspondence 


In another flight of fancy, Wilkins suggested that after the visit of James Freshfield, a guilty 
William ‘would have called a cab, he would have driven to Fletchet’s house, and he would have 
concocted with him either the means of escape or of avoiding detection. But no: Forrester was 


watching Barber for three week [sic]; Barber never went to Fletchet's’.”' Instead, he had carried on 
his life as usual. This rather overlooked various facts. 


William himself said that he had been very busy preparing for a trial the next day and that 
he worked until midnight. Even if he thought he might have to flee, he could not simply drop 
what he was doing, because the alarm would have been raised immediately had he downed tools 
and failed to appear for the case in the morning. 


The contemporary reports were that “Barber never went to Fletcher's’ (The Times) and 
‘Forrester, vigilantly watching him but never detected him going to Fletcher's during all that period’ 
(Morning Post). Wilkins stretched this in his book: 


although the Forresters were watching Mr Barber during the whole of the interval that elapsed 
between Mr Freshfield’s visit and the time of his apprehension, they never saw him once in 
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company with Fletcher, they never saw Fletcher visit his office, nor have they discovered one paper 
writing to show that a line of correspondence had passed between them.°*? 


The valid point is that the Forresters never saw William visit Joshua’s home: had they 
followed him, and he had gone there, they would no doubt have learned who lived there. The 
same is perhaps true of what seems to be a later gloss added by Wilkins: that they had never seen 
William ‘in company’ with Joshua, but it would take much more effort to identify someone with 
whom William took coffee or walked, without knowing where he lived. More troubling is the 
exaggeration added at publication stage that ‘they never saw Fletcher visit his office’. There are 
two responses to that: first, they had no idea that it was Joshua who was instructing him and so 
would simply see a man — client, lawyer — visiting the office along with many others during a day; 
second, there is the emphatic fact that, in this period after Freshfield’s visit, Joshua did visit the 
office. William said, later, that he came two days later on the Friday, 17 November 1843.”° 


Not one paper writing to show that a line of correspondence had passed between them 


The Times reported that Wilkins said, categorically: 


when his papers were seized all the documents connected with this transaction were found, tied 
up together, and endorsed, “Re Slack,” in the handwriting of Barber’s partner. There was not a 
single paper or document which showed that there had been any correspondence whatever 
between Barber and Fletcher as to this transaction. 


The Morning Post also carried this forceful submission by Wilkins: 


when his papers were seized, there was found in them everything connected with this transaction, 
while there was not a single line in those papers which were found marked in large letters, “E. 
Slack,’’5+ to indicate that Barber and Fletcher ever corresponded in the slightest degree respecting 
this transaction... 


But there was correspondence between William and Joshua about S/ack. 


The version in Wilkins’s book is: ‘although the Forresters were watching Mr Barber ... 
between Mr Freshfield’s visit and the time of his apprehension ...[they] have [not] discovered one 
paper writing to show that a line of correspondence had passed between them.’” This could, just, 
be interpreted as much mote limited than the comments reported by the press: because the failure 
of the Forresters to find ‘one paper writing’ can be read, at a stretch, as applying only to the three 
weeks between Freshfield’s visit and William’s arrest. We know that William did indeed write 
urgently to Joshua about the visit, avoiding any mention of what Freshfield had told him: ‘I have 
received a communication from the Bank, in reference to which I shall be glad to see you.’ It was 
no doubt true that the prosecution had not ‘discovered one paper writing’, but William later 
produced several letters. A month or so after the trial, he wrote that having been visited by James 
Freshfield he ‘sent for’ Joshua.” Also, Joshua had written to William on 29 December 1842, mostly 
about an outstanding loan, but also including, ‘Miss Slacks [sic] letter has been handed to my friend 


and I shall hear from him in the course of a day or two when I will let you know the result.””’ 


We also saw correspondence between William and Joshua about S/ack in Chapter 9. Briefly: 
on 9 January 1843 a letter from Joshua arrived at William’s office: ‘I have received a letter from a 
friend in Bath which induces me to go down to that place expecting the existence of several 
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persons of the name of Slack residing there for which purpose it is my intention to go there on 
Tuesday next ...”° William tells us that when ‘Jane Slack’ wrote in response to the advertisement 
in a Bath newspaper, “This was sent to Fletcher and we observed in the letter that there could be 
little doubt that this was the party and who being aware of the property we must consider the 
matter at an end.’ This led to the detailed reply from Joshua of 23 January 1843, including, ‘I called 
at your office on Saturday morning to see you but I understand that you were gone out of Town. 
As I might again be disappointed I have thought it right to address you on the subject of Miss Jane 
Slack’s letter. I do not think that we ought to look upon the matter as at an end. ... N.B. I have 
returned to you Miss Slack’s letter that you may know her address.’ And Bircham also wrote to 
Joshua, on 31 March 1843, including his infamous reference to (the fake) Miss Slack being 
‘sufficiently killed’. 


William was relying in his defence on there being ‘not a single paper or document which 
showed that there had been any correspondence whatever between Barber and Fletcher as to this 
transaction’, including the assertion that ‘when his papers were seized, there was found in them 
everything connected with this transaction’. Wilkins toned this down in his book (quoted above), 
no doubt aware that William had very promptly, the day after the verdict, disclosed such 
correspondence. Any suggestion that the Freshfields had taken ‘everything’ in S/ack disappeared 
and Wilkins carefully described them — and only them — as not having ‘discovered’ anything.’ This 
is a classic lawyer’s manoeuvre: Wilkins was not misleading the Court because he used the verb 
‘discovered’. It was true, it seems, that the Forresters did not find these letters. But Wilkins had 
led the jury to believe, falsely, that there was no correspondence because everything to do with S/ack 
had been seized. He had to modify that down to the fact that the Forresters had not found any, 
while hoping that readers would take this as evidence that it did not exist. 


But lurking below this is a far-reaching problem: William had planned in advance. He had 
ensured that none of the correspondence with Joshua was on the S/ack transaction file. 


This is compelling evidence that he was preparing to mislead anyone who looked at the 
file. It also blows a hole below the waterline of his argument that in his meeting with James 
Preshfield, ‘I readily produced to him all my books and papers and gave him every information I 
possessed connected with the Business except the name of the party who introduced the Business 
to me’. He did not, but even if he had, he had ably doctored or managed the file to exclude letters 
to and from Joshua; and so he was not being open with Freshfield. (This may also be relevant to 
the question: who was William’s client? A man whose existence, let alone identity, is invisible on 


the file?) 


William thus successfully ensured that the Forresters did not see all relevant evidence; and 
indeed he suppressed the documents until after the trial. There is no mention of any 
correspondence between William and Joshua in Erle’s opening, in Wilkins’s book, or in the 
transcript. (Nor, indeed, at the Stewart trial was any correspondence between William and Joshua 
produced, and it seems unlikely that there was none, unless they were, cautiously, communicating 
only orally at the time. William’s acquittal meant that he said very little about that case afterwards. 
The sudden appearance of the receipt from the Greyhound Inn has been discussed before, 
including speculation on why it was not, presumably, found when the Start papers were taken 
from William’s office. What was identified there was quite limited.°’) 
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William claimed that Wilkins decided, without consulting him, not to produce documents 
or call witnesses. The reference to documents suggests that Wilkins knew of them. By a letter to 
The Times dated 8 July 1844, William confirmed this. He repeated it in 1847. After mentioning a 
press report that ‘although the indictment was supported by strong circumstances of suspicion, it 
was not fully sustained by the testimony adduced’, he wrote: 


So thought my very able counsel, Mr. Wilkins; and relying upon that opinion, he deemed it 
unnecessary to call the clerks of the house and other witnesses who were in attendance, or to put 
in the office books or my correspondence with Fletcher, and other documentary evidence which 
Mr. Parry, who advised upon it before trial, declared to be, ‘in the highest degree, important.’ 


Once we learn that Wilkins knew of the correspondence with Joshua,” it is a short step to 
infer that he believed that they were double-edged: the blunter blade was the argument that the 
letters showed William being deceived by Joshua; the sharper demonstrated how closely they were 
working closely together, something which Wilkins tried to hide by relying on the ‘absence’ of such 
correspondence. Had they been produced at trial, questions would have been asked about why 
they had been kept off the S/ak file. Suddenly, we can imagine a consultation of two barristers, 
solicitor and client in which this is discussed, and, with William’s agreement, a decision is made 
not to call evidence or produce documents. But it can be convenient for a convicted defendant to 
say that some problem in the trial was caused by an unauthorised step or omission by his lawyer. 


Overall, this incident shows Wilkins, in fairly typical fashion, overplaying his hand in the 
longer term by his (in effect) insistence on the importance of there being no correspondence 
between William and Joshua when it might well be, and indeed it was, disclosed later. 


Why did William and Joshua not make a run for it? 


Returning to Wilkins’s argument that, after the visit of James Freshfield, William would 
have immediately taken a cab to Fletcher’s house and there planned his or their escape, it is notable 
that William later — in a Wilkins-esque move - unguardedly® 


flee: 


reminded us that Joshua also did not 


That Fletcher should not have absconded after my communication he well knowing what must 
follow seems extraordinary as no eye was upon him and he had ample resources. The probability 
however is that he cunningly but erroneously imagined himself free from attack as he had taken 
no open part in the Business either at Doctors Commons or at the Bank and he perhaps thought 
that if he could lull me into a false security until I was apprehended my mouth would be stopped 
and he would be safe.° 


Now that we know that William successfully prevented Freshfields from finding his 
correspondence with Joshua in S/ack, we can see that he too had worked hard to make ‘himself 
free from attack’ by removing correspondence. Fleeing is treated as strong evidence of guilt, and 
it also motivates a victim, here HM Treasury, to hunt the absconder down; flight has to be a last 
resort (particularly for professional men, with homes and businesses, and who rationalise that they 
can explain suspicions away). It would have been extremely dangerous for William or Joshua to 
make a run for it. Better to hope that their rationalisations would work; for William, ‘I was just 
acting as a solicitor’; for Joshua, that he had covered his tracks or could bargain his way out by 
giving evidence against others. William later wrote that Joshua intended the latter: 
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this perfidious man must have been expecting to hear of my apprehension every hour, and 
watching his opportunity to become “evidence for the Crown,” as he since confessed to Smith he 
anticipated ...97 


Part of Joshua’s strategy in involving solicitors in his schemes was to hide in plain sight as 
a client who came routinely to see his lawyer: hence the Forresters being unaware of his significance 
— just another routine, unidentified caller - when he came to the office on New Bridge Street. 
Joshua and William, if guilty, were astute enough not to engage in clandestine meetings and not to 
get together, or be seen, in a social setting. The modern equivalent is the fraudster and launderer 
who does not do business in the backrooms of seedy pubs but rather in the plush conference 
rooms of ‘wealth managers’ and law firms. Nor, as Mr Wilkins knew, are such advisers and enablers 
‘intimate’ with their clients, well aware as they are of the dubious, risky, or - to be kind - obscure 
nature of some of those clients’ activities. This approach helped William to maintain that he was 
simply acting as an attorney in the normal course of business. Wilkins touched on this indirectly 
by suggesting, without any basis, that if William had been involved in the conspiracy, Christmas 
would not have been ‘kept entirely aloof from Barber.’ But Joshua was a sophisticated fraudster 
who understood the need to compartmentalise. And why introduce the two, with the risks that 
they would be seen together or, perhaps more importantly for Joshua — that William might cut 
him out and deal only with Christmas? 


Smaller points 


Wilkins argued that his client had been deceived by Joshua. He said that a death certificate 
was not needed to obtain probate and so the false certificate in the name of Anne Slack must have 
been obtained only to fool William. However, one of the letters that came to light only after the 
verdict, showed that the death certificate was filed with the Bank (making the letter’s suppression 
also of interest). Bircham was covering S/ack in William’s absence. He had filed the certificate with 
the Bank, and this led to his letter to Joshua of 31 March 1843 including that ‘On producing the 
certificate of the late Miss Slack’s burial they informed me that she was sufficiently killed by the 


probate.” 


Although much was later made of William’s decision not to call any evidence in his defence, 
Wilkins slipped in a comment that explains an important part of that: 


The prisoner Barber laboured under this disadvantage — that all business of this kind was 
necessarily of a private nature; and, as no clerks or other persons were present at the interviews 
when he received his instructions, he had no one to whom he could appeal in vindication of his 


conduct.® 


What does he mean ‘necessarily of a private nature’? All work done in a lawyet’s office is 
confidential. The implication is that the unclaimed stock cases were too sensitive for the clerks to 
know (much) about them. It is not surprising that Wilkins removed this from his published speech. 
Also, why did William ot have a clerk present: to take notes, saving him as senior partner from 
that routine task? Perhaps because more was discussed with Joshua than he wrote down, and 
because instructions came not from the impostors “Elizabeth Stewart’, ‘Emma Slack’ or “Thomas 
Hunt’, but from Joshua. Wilkins’s comment also undermines an assertion made some years later 
that ‘witnesses were not called, though all Mr. Barber's clerks, to the number of seven, were in 
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97( 


attendance.” Really? William’s counsel had said in open court that he had ‘no one’ to vindicate 


his conduct. 


Wilkins admitted, as he had in Stewart, that a lawyer need not accompany a beneficiary to 
the Bank, but explained why William had gone with Emma: 


it was not necessary for him to go to the Bank at all, for he had before done all that he was 
professionally required to do; but, seeing a lady alone and unprotected, his gallantry led him to 
accompany her.7! 


Nonsense of course, but it was part of Wilkins’s unsubtle tactic of painting William as an 
honourable gentleman. There were better reasons for a lawyer to go with the client: to help with 
any complications that arise; to guide them to the right places in the Bank. 


Wilkins was on stronger ground in reminding the jury that while the Richards family had 
been well-rewarded — even showing their £1,000 note to Mr Gorsuch — there was no evidence that 
William had received anything like that. 


Disbelieving James Freshfield’s evidence 


Wilkins could not resist returning to the attack on James Freshfield (no doubt because his 
evidence was very damaging), and he became even more over-excited than before, freely 
expressing his own opinions and using emotive language and images, possibly because of smirks 
in the prosecution team: 


It had been said the other day — whether intended as a reproach or not he would not pause to 
inquire — that he (Mr. Wilkins) was a daring advocate. If this assertion meant that, in defence of his 
client’s interests, he was not to be deterred from discharging his duty by smiles or frowns, he 
admitted its truth; and, high as Mr. Freshfield might stand in society, formidable as he might be as 
an opponent, valuable as he might be as a supporter, he (Mr. Wilkins) would deal with him as 
though he were the veriest Lazarus that ever crawled upon the earth.” If Mr. Freshfield was his 
(Mr. Wilkins’s) father, and Barber was his client, he would still be the daring advocate to speak of 
that father as he now spoke of Mr. Freshfield. He would say candidly that he did not believe Mr. 
Preshfield. He would say candidly that he conceived Mr. Freshfield had given evidence which was 
not creditable to himself, and the reproach of which would, he believed, attach to him as long as 
he might live. Why should Mr. Freshfield — who one would suppose, was a man well able to 
recapitulate what he had seen or heard —come into the witness-box and read them a sort of brief? 
Why should Mr. Freshfield — who well knew what lawyers mean by suppressio veri [concealment of 
the truth] — have wilfully withheld from his statement the only fact that could be twisted out of 
him that was favourable to Barber? He (Mr. Wilkins) asked Mr. Freshfield, “Did Barber manifest 
any indignation on that occasion?” The witness replied, “He did.” “Why did you suppress that? 
[sic] had you forgotten it?” he (Mr. Wilkins) asked the witness. “No.” Did you suppress it wilfully?” 
Mr. Freshfield saw the position he was in; he paused a moment before he replied, and then he said, 
“Yes.” He (Mr. Wilkins) would not pretend to disguise his feelings on this subject; and, though at 
the risk of offending so great a man as Mr. Freshfield, he would say that the suppression of this 
fact — that suppression having been acknowledged to be wilful — vitiated the whole statement: it 
showed with what view the statement was prepared, and it showed why the witness was afraid to 
trust his memory to recapitulate what he had before read from a written paper.” 
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The reference to Lazarus is to Chapter 16 of the Gospel of St. Luke. Wilkins perhaps hope 
that no jurymen would look up the reference and think of William’s possibly mixed loyalties arising 
from acting for both Joshua and claimants to the stock. That very chapter also includes: ‘No 
setvant can serve two masters: for either he will hate the one, and love the other; or else he will 
hold to the one, and despise the other.’ We see here a classic batristerial trick: whether or not 
William was ‘indignant’ was hardly important to the case. Guilty and not guilty suspects are often 
angry about being investigated and questioned, for different reasons. Freshfield did not record 
William’s reaction because it was not factually relevant; yet Wilkins used it in an attempt to 
undermine all of his evidence. Later, the judge noted coolly that Freshfield’s ‘omission had been 
dwelt upon by the counsel for the defence as affecting the character of Freshfield’s testimony 
altogether, but Mr. Erle ... observed that the manner and demeanour of Mr. Barber at the time 


were clearly and entirely immaterial.” 


Wilkins followed up his diatribe with a strange and meritless argument. James Freshfield 
had said that he had not authorised surveillance of William. Wilkins took this as meaning that 
James had thought William to be innocent, but what Freshfield meant was that, after his visit, 
conduct of the investigation was handled not by him but by his brother, who would take decisions 
such as whether or not to watch William. Wilkins also deployed a sleight of hand, slipping from a 
question about Forrester being told to watch William, to him not being told to arrest him: 


Why, when Mr. Freshfield called upon Barber at his office he did not look upon him as a criminal. 
Oh, no. If he had done so, he would have had Daniel Forrester at the door. He (Mr. Wilkins) had 
asked Mr. Freshfield whether he had given instructions to the officer Forrester to watch Barbet. 
The answer was, “No.” What, did Mr. Freshfield believe that Barber was guilty of forgery, and yet 
take no steps to apprehend him? Could they doubt then that, at that time, when Mr. Freshfield left 
Barber, he believed that he was an innocent man? Had Barber been guilty, there was nothing to 


prevent him from escaping and quitting the country.” 


Well, there was. William was under surveillance. The Forresters might well have spotted 
any attempt to flee and carried out an arrest. Wilkins was succumbing to the temptation to throw 
everything at the jury instead of focusing on solid points. For example, it was true that the 
prosecution had not found direct evidence of William’s guilty knowledge, such as a letter from 
him which made clear that he knew exactly what was going on. The evidence of what he knew was 
inferential; but taking bad points that the jury could see through was a cardinal sin for a defending 
lawyer.” 


Writing to Captain Foskett about a dead Miss Slack 


Wilkins misled the jury when trying to explain why William had written to Captain Foskett 
on the basis that Miss Nancy was dead. We saw in Chapter 8 that William’s own position was that 
he understood her to be alive and living at Abbots Langley. Despite this, as reported by the press, 
Wilkins asserted that, “The first letter was written in October, 1842, asking about Anne Slack and 
her representatives, and inquiting about her decease.’”* That last phrase was loose (and omitted by 
Wilkins from his book): there was no such inquiry. The full text of the letter was, as we have seen 
before: 


We have occasion to ascertain who is the legal personal representative of Ann Slack, formerly of 
Chelsea, spinster. As we are informed you intermarried with some member of that lady's family, 
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we should feel obliged if you can inform us who are her executors, administrators, or other legal 
representatives. 


Wilkins was in difficulty on this. The best he could come up with, which was patently 
untrue, is that in this first letter William: 


here too, acting on his instructions, and, seeing that the dividends had been unclaimed for ten 
years, he might well suppose that she was deceased. Barber, believing that to be the case, might 
have represented it as such. The very fact of his stating that she was deceased showed that he was 
acting on the instructions of others, and acting in ignorance of the facts of the case.” 


To be fair to Wilkins, William’s clear admissions on this came later, in May and December 
1844, one of his comments being that Joshua ‘had ascertained there was a lady of the same name 
living with Captain Foskett, of Abbott's Langley ...”*” when he instructed William to write to Foskett 
there. To be less fair to Wilkins, he probably had been told the truth by William, hence his careful 
phrasing: ‘might well suppose’, ‘might have represented’; and although he could argue that the 
conditional nature of the submission applied to it all, he did say, “Barber, believing that to be the 
case’, meaning that he believed her to have died. 


That Wiliam ‘might well suppose that she was deceased’, based on her failure to claim 
dividends, migrated across to Christmas when Wilkins published the speech: 


Christmas had access to the stock books, and might well believe, from what he there found, that 
Miss Slack was dead, [sic] £3,500 had lain dormant for twelve years, and, reasoning from that fact, 
he could hardly come to any other conclusion than that the original claimant was defunct. This 
information, in all probability, he would give to Fletcher, and Fletcher, with such restrictions as 
caution might suggest, would furnish this information to Barber.®! 


There is a glaring false premise in this: that Christmas would conclude that Miss Nancy 
was dead because the dividends were unclaimed for over a decade. Christmas did not say in the 
witness box that he thought Ann was dead. No doubt he would have come across many instances 
in which living claimants suddenly turned up to ask for their unclaimed dividends. And we have 
seen that Joshua told William that the Ann Slack to be contacted was still alive. We find later the 
reason for this strange and untrue assertion about Christmas’s belief. Wilkins was going to use it 
to explain why William switched from a dead Miss Slack in October to one who was alive then but 
died in the following February: 


I have already, I trust, succeeded in convincing you that Christmas believed ... that Miss Slack was 
dead ... and that Fletcher had given this information to Barber. Is it then a thing incredible that an 
honest attorney might be led to believe in the decease of a party in October, and afterwards, by 
contrivance and cunning, on the part of one in whose hands he would have confided his own life 
and all its dearest interests ... be led to the conviction that he had been previously misinformed by 
discovering that the party whom he believed dead was at that time living, and did not depart this 
wotld for some months afterwards[?]*? 


Whether he had successfully convinced the jury of his premise is very doubtful. This boiled 
down to William: 


1. Thinking that one Miss Slack was dead in October 
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2. Writing to the brother-in-law of another Miss Slack that month on the basis that she 
too was dead (when he had been told that she was living in Abbots Langley) 


3. Believing that the first Miss Slack® had in fact been mistakenly thought to be dead in 
October but had died some months later. 


Wilkins was stumbling towards an argument worth making: that in the search for the 
rightful beneficiary to unclaimed money, there would be false starts and promising routes of 
inquiry which turned out to be blind alleys. But there are too many flaws for that to fly in this case, 
at least in the way Wilkins argued the point, and from what we know now: the misleading letter to 
Foskett; the nonsensical premise that Christmas believed Miss Slack to be dead and told Joshua 
who told William etc; that William was told the opposite, that she was alive. Wilkins had something 
to go on but he blew it. The reality is that Joshua was not trying to find the true beneficiary but to 
construct a justification to exclude Ann Slack of Abbots Langley. William helped him in various 
ways, including with his unjustified implied and express references to ‘Ann Slack deceased’. 


Fletcher the respectable 


A theme throughout the speech was that Joshua appeared to be respectable and, as we 
have just seen, that William saw him as someone to ‘whose hands he would have confided his own 
life and all its dearest interests’. This does not sit particularly well with the distancing between 
them; or with Robert Peckham having called Joshua ‘repulsive’ in the Stewart trial (even though at 
the time that did not mean he was disgusting but rather that he was unapproachable). Wilkins gave 
an example: ‘when I tell you, gentlemen, that but two months ago Mr. Barber made Fletcher a 
trustee of property to the amount of £30,000, it will enable you to form some estimate of the 
reliance on which Barber had upon his fidelity’.* Apart from the silly fluff that William would have 
put his life and “all its dearest interests’ in Joshua’s hands, it would not be surprising if William had 
put forward a very good client for a trusteeship, if that is what the client wanted. If William was a 
conspirator, of even suspicious of Joshua’s activities, that would give Joshua great leverage over 
him. William had a lot to lose — and potentially much to gain — in his relationship with Joshua. Nor 
did Wilkins produce any evidence of this trusteeship. 


It is everyone else’s fault 


Another developing tactic was criticism of others involved in the process of the money 
being released by the Bank. For now, we see Wilkins pursuing a potentially worthwhile point by 
repeatedly targeting Merrick Bircham Bircham: ‘Gentlemen, is it not clear to you that the same 
observations which have been urged against Mr. Barber will adhere with equal tenacity to Mr. 
Bircham?” It was true that Bircham’s name was very evident in the S/ack transaction: papers were 
in his handwriting, and he carried out various tasks. But Wilkins had to be alert that he did not 
simply make William into the speeding driver who complains that he should not be prosecuted 


because others were going even faster. He got the right argument to the jury’s eats: 


what other conclusion can you come to than that he [Bircham], like his partner, had been imposed 


upon.* 


After making this useful argument, he typically could not resist exaggerating it, insisting 
that Bircham — recently qualified, very much a junior partner,*’ and brought in for his capital and 
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wealthy connections — ‘would feel an interest in all business conducted in the office’. It is much 
more likely that Bircham did what was asked of him and not much more*Wilkins continued in 
this vein, arguing that although the prosecutors ‘admit that Mr Bircham is perfectly innocent, by a 
perversity of reasoning which to me is an enigma that yet remains to be solved, the same evidence 
that proves Baket’s [sic] guilt justifies Bircham’s innocence.” This, to lawyers, is a poor point, but 
it can make juries worry about what is going on. Ultimately, it is no defence for X to argue or even 
”” that Y is (also) guilty. Close to the end of his (published) speech, Wilkins came back to 
Bircham: 


‘prove 


The letters are written in the name of Barber and Bircham, answers are sent to Barber’s office, 
directed to Barber and Bircham, those letters were of necessity open to the inspection of every 
person in the office — of the clerks, and of Mr Bircham himself, whose interest in the concern 
would prompt him to inquire into and scrutinise every transaction in the office. The letters are 
written by a clerk, and signed only by Barber. Many portions of the business are transacted by Mr 
Bircham in its early and latter stages. All this you will do well to consider. What Barber knew, 
Bircham knew, what Barber should have suspected, so should Bircham, if Barber be censurable, 
so is Bircham. The one is on his trial, the other they have not ventured to call.%! 


A junior partner would ‘scrutinise’ the senior partner’s work? More to the point, it is 
ludicrous to say that Bircham knew everything that William knew. Although Bircham was involved 
in S/ack, he had joined the firm after Stewartand Burchard had been completed. An argument which 
Wilkins liked — that William relied on Joshua — applies with even more force to Bircham relying 
on William. Bircham may not have been completely innocent, but he did not and could not 
possibly know as much as William did about Joshua’s affairs. Bircham did not go home with 
William to Nelson Square at the end of the working day to mull over events and discuss cases: that 
was Robert Peckham. 


To reflect on how the jury might have perceived this approach, we can pause to look at 
how Wilkins fired a blunderbuss in the general direction of anyone but William. He accused: 


e Freshfields, and perhaps the Bank, of being ‘scandalously negligent’. 
e James Freshfield of dishonesty. 


e Mr Price [sic, Prue] Jordan, for registering the death of ‘Anne Slack’ despite being 
troubled by the unfamiliar addresses given to him by Joshua, a man ‘with whose 
negligence and carelessness Mr Barber may contrast his conduct with great 
advantage and credit to himself.” 


e Mr Noble, ‘who I think, should be dignified with the title of identifier-general of 
the Bank’, because his evidence was solid: ‘Such positiveness, I think, speaks much 


more for his courage than his discretion.’”* 
e Bircham - of having the same knowledge as William. 


e Captain Foskett of dishonesty; of being the cause of Ann being excluded as likely 
beneficiary; and, in his dealings with William, as having ‘evaded every question, and 
who seemed to be quite as skilful a master of fence in an attorney’s office as in the 
field.” 
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William worked in plain sight 


As part of his argument that William operated openly, Wilkins mentioned his first letter to 
the Captain and said: 


In whose name does he write that letter? Not in a feigned name, but in the joint names of himself 
and his partner, Barber and Bircham. Had he written that letter in his own name, singly, from his 
ptivate residence as he might have done, requesting that all replies might be addressed to him as 
private, that would have furnished just ground for suspicion and animadversion.*> 


Later in in his book, Wilkins mentioned the Szewart trial (without giving details, other than 
that Joshua was now a convicted felon) even to the extent of (supposedly) saying to the jury, 
‘Gentlemen, no doubt some of you were present during the trial of the former case.’ If that was 
true, was he not risking a juryman remembering that, in Stewart, William had indeed invited Henry 
Hyatt to write to him (and indeed call on him) at his home address? And the juryman might 
remember too Hyatt’s firm evidence that William had given his name as Clarence Peckham? Why 
William used his home address in Stewart is unclear but, applying Wilkins’s thesis, perhaps it was 
to avoid Mr Charles J Knight (with whom he worked at Tokenhouse Yard from about November 
1839”) coming up with inconvenient questions. The short point is that Wilkins is effectively 
accepting that for a solicitor to use his home address in this way ‘furnished just ground for 
suspicion and animadversion.’ Not something he said in Stewart. 


Declining to meet with Ann 


William of course declined Captain Foskett’s offer to introduce him to Miss Nancy when 
she was outside the office in a cab (unknown to William). Wilkins overlooked this when he wrote: 


It has been said that Mr Barber’s object in writing to Foskett was to get information to enable him, 
jointly with Fletcher, to obtain the money standing in the name of Miss Slack. ... Gentlemen, all 
the information that Captain Foskett could furnish might have been obtained through other 
channels. The age of Miss Slack, her name, her family, her handwriting; all these might have been 
procured through servants, acquaintances, tradesmen, or personal observation. 


This again was risky: it showed how William could have made other inquiries and 
incidentally reminds us that he declined the opportunity to personally observe her. 


The registration of Anne Slack’s death 


William had told Foskett, in writing, about the (non-existent) entry for the death of Anne 
Slack at Somerset House. Wilkins sought to explain this away: 


But in stating this, Barber did not mean to say that he saw the entry — that he had read the entry — 
but that he had reason to believe that such an entry was there. If Barber knew that he was stating 
a falsehood, would he have directed Captain Foskett to the very place where that lie would be 
instantly directed.” 


Perhaps. But the whole point of involving a lawyer was to engender credibility. Why would 
Foskett for a moment disbelieve a solicitor who made a strong assertion — ‘we find an entry of the 
death of Anne Slack (formerly of Chelsea) at Somerset House, by which it appears she died at 
Bath’? Note that the assertion is subtly worded ‘we find’ rather than ‘we are instructed that there 
is’ an entry. 
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It's all Foskett’s fault 


Rashly, Wilkins hammered against the Captain. His accusation of dishonesty was as fierce 
as it was false: 


Captain Foskett complained that my client was not sufficiently explicit. Do you think, gentlemen, 
that such a complaint lies in Captain Foskett’s mouth? Was he explicit? Nay, more, did he not take 
pains to deceive? Did he not assert that which was palpably untrue?!0? 


He accused Foskett of numerous failings during the transaction, causing the loss to his 


sister-in-law: 


Do let me entreat you, gentlemen, by all that is just and reasonable, to mark the description, or 
rather mis-description, which Captain Foskett gave of Miss Slack. He stated that she was twenty- 
seven years of age, that she managed her own affairs, and that she had no unclaimed dividends ... 


that she had never executed a power of attorney ... I emphatically declare that it was his own fault 
101 


We have seen how Foskett qualified his estimate of Ann’s age and that William declined 
to meet her and make a ‘personal observation’. Wilkins’s assertion that Foskett ‘stated ... that she 
managed her own affairs’ is misleading. What the Captain had actually said in his evidence was: 


I said that she had still a trustee living, who managed part of her affairs, but that the rest was in 
her own hands.!02 


Also, the implication in ‘she managed her own affairs’ is that there was no trustee. But 
Foskett had said that there was one; and, consequently, William wrote to Foskett after their first 
meeting, asking for the name of Ann’s ‘trustees’ (whether in genuine belief that they existed, or 


not). 


It is obvious that Foskett’s answet when asked whether he ‘believed she had received all 
that was due to her’ would be that he did. If he had thought that money was outstanding 
somewhere this would mean that despite his belief, she had not tried to recover it. Of course, she 
thought she had received everything. It was a clever question from William. 


The transcript and the report in The Times record that Foskett was asked (by the 
prosecution) whether Miss Nancy had ‘ever signed a power of attorney.’ But neither identifies a 


clear answer. The transcript is: 


He asked me if she had ever signed a power of attorney, and if I believed she had received all that 
was due to her. He asked many other questions. I think I then told him that I could not recommend 
Miss Slack to incur any expense, until he could show me there was some reason to think she was 
entitled to something.! 


The Times wrote: 


He asked if she had ever signed a power of attorney, and whether I believed she received all that 
was due to her? I told him that I could not recommend Miss Slack to incur any expense until he 


could show that she was entitled to the property. 


The judge noticed that Foskett had not said how he replied to William, but he then made 
the basic error of asking three or four questions in one, leading the Captain to miss most of them: 
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COURT. Q. Did you give any answer to the inquiry about her managing her affairs, her age, and 
whether she had landed or funded property? 


A. 1 said that she had still a trustee living, who managed part of her affairs, but that the rest was in 
her own hands, and I think it was then he asked if I believed she had received the whole that was 
due to her. I said yes, I believed so. 


This leaves the question unanswered: whether Foskett had told William that Miss Nancy 
had ‘ever signed’ a power of attorney; and it makes one wonder how Wilkins could say that Foskett 
had denied that she had. In fact, the Captain’s mention of a trustee implied that another person 
was running some of her affairs. 


Foskett had not left William with the impression that Hu/me was alive, because in another 
part of his evidence he said that, when his wife came into the office to see what was going on, 
William asked a question (which Foskett did not remember), leading her to say: 


You know, my dear, Mr. Hulme always managed her affairs till his death.!° 


Despite his later attacks on Foskett, Wilkins did not cross-examine him about the power 


of attorney, or about much at all. His whole questioning was: 
Cross-examined by MR. WILKINS. Q. When did Mr. Baxter give you any information? 


A. It arose thus, I think. Mr. Baxter and myself discussed the propriety of sending Miss Slack's 
signature to Mr. Barber; I returned home, and told Miss Slack that Mr. Baxter did not think any 
harm would occur, but I thought it better she should not write to Mr. Barber, but address Mr. 
Baxter, which she did, and which was conveyed to Mr. Baxter. I did not hear some time after that 
the real owner had been discovered.' I never heard that the real claimant had been discovered. 
Mr. Baxter informed me, that he had received a communication from Mr. Barber, stating that he 
was satisfied Miss Slack was not the party entitled to it. At our interview, he expressed the opinion 
that Miss Slack was the party entitled to it. I told Mr. Barber that I did not know exactly Miss 
Slack's age; I might have said she was about twenty-seven, I do not know. He said forty would do, 
therefore I took no great trouble to remember. I at the same time said I did not exactly know her 


age 106 
The Times reported: 


Cross-examined.- I received some information from Mr. Baxter. We discussed the propriety of 
sending Miss Anne Slack’s signature. I said I thought there was no harm, but she had better send 
it to Mr. Baxter, which she did, and I indicted!” the letter. Afterwards I heard from Mr. Baxter 
that Miss Slack was not the right person entitled to the property. I might have told Mr. Barber that 
Miss Slack’s age was 27. He said that 40 would do. I did not exactly know her age. 


William consistently argued that a crucial factor in excluding Ann as beneficiary was 
Foskett’s answer about her age. Wilkins went much further, in attempting to answer the 


prosecution’s arguments. According to The Times, he said: 


“But,” said his learned friend Mr. Erle, “why, when a person answering the description of Anne 
Slack in all respects had been found, did you admit the claim of the pretended Emma Slack?” Had 
a person answering the description been found? Captain Foskett had represented the age of his 
sister-in-law as 27, while it was known Anne Slack must have been 40; and he stated that she had 
a trustee named Hulme living, that she received her own dividends, and that she had no unclaimed 
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stock. The doubt that had arisen, therefore in Mr. Barber’s mind was owing to Captain Foskett’s 
caution, and to the imperfect information he afforded. 


But in his book, Wilkins exaggerated hugely: 


Speaking of the identity of Ann Slack, my friend Mr Erle says, “a person answering the description 
of Ann Slack had been found.” Why should Barber go further? Allow a man to make his own 
premises and he will easily arrive at conclusions suiting his taste and inclination. I deny that a 
person answering the description of Ann Slack in anyrespect, much less in a//respects had 
been found. Ann Slack, the right owner of the property, must have been at least forty years of 
age[,] the Ann Slack of Captain Foskett was only twenty seven. Ann Slack the legal claimant, had 
£3,500 unclaimed, and the dividends untouched for twelve years, the Ann Slack of Captain Foskett 
had no unclaimed dividends. Ann Slack, whose name was subscribed to the will, wrote a large, 
thick, upright clumsy hand, the Ann Slack of Captain Foskett wrote a neat, lady-like, running hand. 
Where, then, I ask is a person “answering in all respects” the right owner to be found. So far from 
the person described by Captain Foskett meeting the necessary descriptions of the real 
Ann Slack, there is not one single point of resemblance between them.!% 


This is, again, nonsense and was never William’s position. Wilkins could not have risked 
such over-the-top assertions in Court. There was ‘not one single point of resemblance between 
them’? Their name? That they had lived in Smith Street, Chelsea, that they had money in Consols? 
Wilkins gave his speech on Thursday, 18 April 1844. On the following Monday (and never again 
to be repeated) William himself, in contrast, said: 


A most important feature in the history of those negotiations... was this — Fletcher said to me, “It 
appeats highly probable that this young lady, Miss Anne Slack, of Abbot’s Langley, is the party 
entitled to the stock.” I said, “I think at present there is not much doubt of it; from the description 
of her residence, and other circumstances, I believe she is the owner of that stock.””!° 


We noted in Chapter 8 that the tantalising ‘other circumstances’ are not known. Nor do 
we know whether Wilkins was discomfited to hear his client not only disclose, but assert as most 
important, the direct opposite of his argument. Probably not, daring advocate that he was. 


Again, Wilkins attacked Foskett bitterly in his book while not going so far in Court. He 


wrote: 


The more I regard Captain Foskett’s conduct throughout the whole of this affair, the more am I 
struck with its absurdity[:] his evasions, his mock mystery, his inaccuracies, his misrepresentations, 
have yielded a fruitful harvest of misadventure and misery. Why was Miss Slack left at the door, 
instead of being introduced to Mr. Barber in his office? Why was she prevented from becoming a 
party to the inquiry? ... From the beginning to the end of Barber’s acquaintance with Captain 
Foskett, it seems to have been the Captain’s object to blind and mislead.!! 


Wilkins would have looked ridiculous if he had said this in Court. Why was Miss Slack left 
at the door? Because, as the jury had heard, William declined to meet with her. Would any of the 
jurymen really have swallowed that the Captain had set out ‘to blind and mislead’? The serious 
point is that people interested in the case in future would turn to the book (rather than try to find 
old newspaper reports) and would believe that it was a true record of his speech. Wilkins took the 
opportunity to weave in arguments and embellishments that would have been shot down in Court. 
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After the attack on the Captain, the reporter wrote wearily, “The learned gentleman then 
went through the whole of the evidence with great minuteness, directing the jury to those portions 
of it which were favourable to his client, upon which he commented at considerable length.’ 


In his book, Wilkins described himself when he said that a man making his own premises 
will conclude in accordance with his own inclinations. He also made a false assertion when he said 
that ‘the right owner ... must have been at least forty years of age’, if only because Miss Nancy did 
lawfully grant the power of attorney and she was 36 when Foskett met with William. 


Miss Nancy had granted the power of attorney on 5 January 1830,'"' after the estate of her 
father had been finally wound up in 1829, to enable Hulme to continue managing her inheritance. 
He bought two tranches of stock on 23 October 1829,'" Etle telling the Court that in that year, 
‘Mr. Hulme invested in the public funds’ in Ann’s name, some £6,600 and £3,500 and: 


It appeared that Miss Ann Slack had reposed the utmost confidence in Mr. Hulme; she gave him 
her power of attorney to receive the dividends ...113 


As we have seen, a woman granting a power of attorney in 1829 would only need to be 34 
(not forty) in 1842: being born in 1808, reaching 21 in 1829, and then 34 in 1842. Ann was born 
in May 1806 and so in 1829 she reached 23, two years into the majority which allowed her to 
execute legal documents. 


To be fair to Wilkins, he was struggling. He was on his feet for over four hours.''* To 
prepare to conduct four complex trials back-to-back — particularly with the inevitable, grinding, 
overnight work which is invisible to the public - with support only from a junior barrister and 
Robert Peckham must have been extremely challenging. He had to ask the Court’s indulgence: 


At this period, a quarter to two o’clock, the Learned Counsel begged to be allowed to retire for ten 
minutes to refresh himself, as he felt greatly exhausted. Mr. Justice Williams acceded ...1!5 


The attack on Freshfields, round three 


After the much-needed break, Wilkins summoned up the last of his strength and wind ... 
and returned to his attack on James Freshfield. Neither newspaper provided much detail, the 
Morning Post version being: 


[Mr. Wilkins then read at length the evidence of Mr. Freshfield, on which he commented with great 
severity.] What did the Jury think of that gentleman's written note of the conversation he had with 
Mr. Barber? Did they believe, then, it was a mere ordinary note, or did they not think that it was as 
carefully and artistically prepared as the brief of his Learned Friend on the other side? 


If the comments of ‘great severity’ are accurately reflected in what Wilkins later published, 
he had blasted the ball into his own net: 


I have been engaged, gentlemen, for some years — actively engaged — in legal inquiry in different 
courts in many parts of England, but never since have I been in the profession did I witness such 
an exhibition as that on the part of Mr. Freshfield, and I can only say, if such proceedings are to 
be tolerated in a court of justice, no man’s liberty is safe — no man’s reputation will be worth five 


minutes’ purchase.!16 
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Everyone’s liberty was at tisk! Why? Because Freshfield had made a note of his encounter 
with William and used it in the witness box. Yet the law was clear that such notes could be used 
by witnesses to refresh their memory, as Wilkins (but perhaps not the jury) well knew.''’ Imagine 


how Freshfield might have been castigated if he had fas/ed to make a contemporaneous note. 


Wilkins went so far as to ‘protest that it is utterly impossible that the conversation between 
Mr Freshfield and Barber could have taken place in the terms and order set down by him upon 
that papet’ which bore ‘the palpable marks of skilful arrangement and premeditation.’'* It seems 
he was personally bitter that Freshfield had refused in cross-examination to repeat the contents of 
his memorandum without referring to it, because he added to his published speech: 


Do not be led away, gentlemen, because he is Mr Freshfield. Though he were the Emperor of the 
East, surrounded by all the pomp and power that can impose upon the weak or awe the servile, he 
is in the box, he can claim credit for no more than the attributes of man, he is liable to all the 
infirmities, prone to the errors, and marked by the weakness of us all, nay, - if we are to estimate 
him by his conduct, weaker than the ordinary class of men, for he dare not trust to the ordinary 
resources the human understanding. Gentlemen, I will not trust my own feelings to go accurately 
through the statement.!! 


A new substantive argument appeared. Wilkins wanted to deal with Erle’s accusation that 
William should have given Joshua’s name to Freshfield ‘at once’ and should have given a ‘full and 
clear account’ of S/ack. He justified William’s reluctance: 


But, even according to Mr. Freshfield’s statement, Mr. Barber merely acted with such reserve as 
might naturally be expected from a person who had a serious charge suddenly opened upon him. 
It was natural he should wish to gain time, but still he offered Mr. Freshfield every information 
then in his power. He offered him his books for perusal, and he told him he had all the papers in 
the case ...120 


As usual, he was rather more emotive and assertive in what he published: 


In my opinion, had Barber, under existing circumstances, given up the name of his client, 
developed his instructions, and implicated those whom he had before revered, trusted and 
esteemed, in my opinion he would have exhibited a pusillanimity that would have amounted to a 
meanness, and violated a confidence that would have stamped him with disgrace.!! 


William would say a few days later not that he offered Freshfield ‘every information then in 
his power’ but rather that ‘I produced to him all the documents I had relating to this transaction.’!” 
He also later insisted, in January 1849, as we saw in some detail in Chapter 11, that, ‘If Mr. 
Freshfield had examined my diary as offered him, he would have seen Fletcher's name frequently 
recurring in connection with the business.’ Indeed. And so how could William square that — 
Joshua’s name being obvious in his diary — with Wilkins’s argument that ‘had Barber ... given up 
the name of his client ... he would have exhibited a pusillanimity that would have amounted to a 


meanness, and violated a confidence that would have stamped him with disgrace’?'” 


It seems that his own case was, ot became, that he indeed acted, or offered to act, 
pusillanimously, meanly and disgracefully. Even though William’s public comment about offering 
the diary to Freshfield came later, Wilkins was aware of the issue, because he put it to Freshfield 
in the witness-box, the response being: ‘Mr. Barber did not show me his diary. I will swear he did 
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not offer to do so’. Not surprisingly, Wilkins steered clear of this in his speech and indeed the 
word ‘diary’ does not appear in any of the versions of his speech we have been discussing. The 
published version was (noting both the word ‘offers’ and the sleight of hand in that becoming 
‘furnishing every fact’): 


And how can you reconcile Mr Freshfield’s evidence, of fraud, forgetfulness, and palpable 
contradictions, with that portion of Barber’s conduct, wherein he offers to lay before him his 
retainer, his papers, and books, furnishing every fact and circumstance connected with the affair?! 


The press reported Wilkins as saying that William had offered ‘every information’ and ‘his 
books’ to the James Freshfield. William later exaggerated this when he repeatedly insisted, with his 
own underlining for emphasis, that, “When Mr. Freshfield called upon me in November I readily 
produced to him all my books and papers and gave him every information I possessed connected 


with the Business except the name of the patty who introduced the Business to me’'” (May 1844); 
and ‘I immediately showed him all the papers, and gave him every information I possessed, except 
the name of the client who had introduced the executtix’’”° (December 1844). Wilkins had gone 
no further than saying that William had ‘offered’ information to Freshfield. Nor did he, 
understandably, risk cross-examining the James about whether William had produced “all the 
documents’, no doubt because the answer would be that he had not. That is probably why he stuck 
to ‘offers’ in his speech: he should not go beyond what he had put to the witness. One small chink 
in this deduction does not help: William might have offered the S/ack file to Freshfield because, as 
we have seen, he had ensured that none of his correspondence with Joshua was on it. The same 
cannot, however, be said for his diary, which showed attendances upon him. 


Wilkins winds up 


The last substantive argument Wilkins deployed before a characteristically emotive 
peroration was a return to the damaging problem of William corresponding on the basis that Miss 
Slack was dead in October and then accepting that she was alive until February. In fact, he said 
little about that in Court, but he took the opportunity of his book to argue: 


Mr Freshfield’s reasoning is as little entitled to respect, in my judgment, as was his mode of giving 
his evidence. “I told him,” said he, “that his statement was quite inconsistent with the fact that he 
had himself been in communication with Captain Foskett some months before the alleged death 
of Miss Ann Slack, respecting this property.” Not at all inconsistent, when you take into account 
the information received from Christmas through Fletcher — the confidence that Barber reposed 
in Fletcher, and the fact that at the very time when Barber was in correspondence with Captain 
Foskett, all was conjecture respecting the owner or claimant of this property, and that whether the 
party were at that time alive or dead, could only be a matter of surmise.!’ 


The jury would probably remember that there was no evidence that Christmas told Joshua 
who told William that Miss Slack was dead in October. Nor was that surprising, because Christmas 
did not say that: it was simply surmised by Wilkins earlier in his speech. And we know that William 
was told that she was alive and ‘residing at’ Abbot’s Langley. Wilkins was again getting close to a 
reasonable answer (which he had fluffed in Court): that inquiries were continuing. Wilkins wrote 
(but apparently did not say) that when William was corresponding with Foskett, ‘all was conjecture 
respecting the owner or claimant of this property, and that whether the party were at that time 


alive or dead, could only be a matter of surmise.’ 
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Wilkins inevitably made the general points he had also deployed in Szewart: that a guilty 
man would not have put Joshua in the witness box at Mansion House; that William’s name was 
openly used; that he relied on Joshua, ‘an old and hitherto a good client’; that he had not destroyed 
evidence; and that ‘the whole of poor Barber’s hardships and difficulties are attributable to his 
constancy and devotedness to his client.”’* 

He finished with flowery flourishes, first inviting jurors to reflect on William having been 
‘torn from his home to be placed ... in a felon’s dock’ in the light of their own absence from home: 


You have (said he) been now for some lengthened period separated from your business and 
families; there is many an anxious heart looking forward with interest to the time when you shall 
be restored to your homes; there has been a chasm made in the little society to which you severally 
belong ...!? 


Given that William was later to cite helpful, extensive, and sympathetic press coverage of 
his case, perhaps he did not remember his counsel’s dismissal of public opinion: 


Let your verdict be in obedience to the still, but imperative voice of reason. Let no popular clamour 
deter you from your duty. Popular feeling! what is it? — what it’s index? Look to the vane of Folly’s 
temple, that which but now pointed to the earth — rudely turned by the gusts of passion and of 
faction, turns to its opposite point. Popular clamour! what is it? It is that loud shout that but 
yesterday was heard to cry “Long live Pompey!” It is that loud voice that, from the chimney tops, 
was heard to shout, “Long live Pompey!” and to-day cries out, “A holiday!” and strews with flowers 
the path of him who rides into Rome — his chariot wheels stained with Pompey’s blood. It is that 
unmeaning outcry that yesterday, ascending up to heaven’s portals, proclaimed “Hosannah to the 
Highest,” and to-day, with a demoniacal ferocity, cries out, “Away with him, crucify him!” Oh no, 
gentlemen, not let popular clamour break in upon the quietude of your sanctuary. Without 
affectation I beseech you to invoke His power who knows the secrets of all hearts, to aid you in 
your investigation and search after truth. I believe my client innocent — solemnly and seriously I 
make that statement. ... I now leave the case in your hands, trusting to the humanity and wisdom 
of the judge, and the honest independence of the jury, to supply my defects and to shield my client 
from the power oppressively hurled against him.!3° 


He did not ask for the jury’s sympathy, simply that ‘the light of Heaven will be vouchsafed 
to you to assist you in this momentous inquiry, and direct you to a right conclusion.’ If the jury 
were to acquit, he would, ‘look back upon this time as the brightest period of my existence, and 


feel that I have not altogether lived in vain.” 


The old ham almost got his ovation: 


The learned gentleman’s address occupied four hours and a quarter in its delivery, and seemed to 
produce a great sensation in court. There was an inclination on the part of the audience to applaud 
when he returned his seat, which was instantly repressed by the officers of the court.!% 


Reflections 


What do we make of all this? William had some good arguments, as we have seen. The 
evidence of his knowledge was a matter of inference — although, typically, Wilkins had said ‘How 
are we to test the guilt or innocence of another? Not so much by the act as the circumstances 
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under which the act is performed.’ Indeed. He said this as a precursor to emphasising the 
openness with which William acted. 


Perhaps the best point of all was that William received very little reward: 


Had Barber been a conspirator with these people, his abilities, his professional skill, and the large 
share of the danger that he took, would have entitled him, if there had been any honour among 
thieves, to more than could be claimed by all the others together, and_yet you find the Sanders’s, and 
Mrs Dorey with their thousands, whilst BARBER IS PENNILESS.’!5 


The preamble in this comment is empty rhetoric and it was strange for Wilkins to rely on 
‘honour among thieves’ and to compare the respective contributions by conspirators to the fraud. 
He was also factually wrong — Joshua did a great deal in setting up false identities, arranging false 
addresses etc). As we have seen, dishonest solicitors who help clients commit fraud very often 
receive only their usual fees, particularly if they are short of work (or ‘PENNILESS’): because they 
are grateful to earn something, somehow. This is an example of how Wilkins took a perfectly valid 


argument and undermined it with showy, and unnecessary exaggeration. 


James Freshfield’s evidence was a serious problem for William and had to be tackled. Here 
we see the problems arising from the rule that a defendant could not give evidence in his own 
defence. In practice, this meant that William had no witness he could call to refute what Freshfield 
said. Wilkins had very little to go on and certainly put in a lot of effort, but it is likely that he 
alienated the jury by his ridiculous vituperation. And, as we have seen throughout this Chapter, it 
did not help that he made many arguments that were spurious or simply flat wrong. 


There was more scope to go after Captain Foskett than Freshfield, because, perhaps in 
arrogance, he was prone to error. But Foskett’s evidence was mostly correct and uncontested and 
his contact with William was also by letter. 


A critical plank of the defence was, as we have seen, oft-repeated by Wilkins: that Joshua 
was William’s client. That fact was to be the jury’s ‘guide, their leading star’ and they were told to 
‘bear constantly in remembrance that Barber was Fletcher's attorney - that was the clue to the 


whole investigation.” 


He meant by this, correctly, that Joshua was someone whom William had 
acted for over a number of years, but also, a little more controversially (as we shall see in the next 
Chapter) that he acted for him in S/ack. This was important because it was the foundation for 
Wilkins’s core argument that William was simply doing what his client told — instructed — him to 
do. From that, as we have also seen, Wilkins built a position that a lawyer was not required to 


question of inquire into his client’s instructions. 


After four hours of Wilkins, the jury was no doubt glad to hear different, calmer voices, as 
barristers for other defendants rose to address them. Greaves spoke briefly, without inflammatory 
language, artfully undermining the evidence where he could, ambitiously inviting the jury to acquit 
Joshua. He increased the temperature when it came to Christmas, accusing him of being an 
accomplice (presumably with persons unknown rather than with his client) and asking the jurors 
to reject his evidence. After pointing out that the Bank was supposed to publish details of 
unclaimed dividends - in answer to the charge that Joshua could only have got his information 
from Christmas - he attacked: 
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therefore, if the Bank had done their duty, which he would assume they had, what information was 
there which Mr. Christmas had been represented to have furnished which could not have been 
obtained elsewhere? That was, he considered, a complete answer to Mr. Christmas’s evidence; 
besides, apart from that, Mr. Christmas’s testimony could not be worth relying upon, after his 
admission that he had received money to the extent of £500 from other persons, to whom he had 
also furnished information of the same description; for, as he (Mr. Greaves) had before submitted, 
and, with all due deference, still conceived, Mr. Christmas ought to be looked upon in the light of 
an accomplice.!37 


Well, Christmas had provided much more than what was publicly available, including that 
there was a power of attorney, that Miss Nancy held £6,000 of stock, not to mention his signature- 
compatison service. Nor did Greaves mention that, a week before, an editorial article in The Times, 
discussing lessons learned from the case had included: 


The book of “unclaimed dividends,” about which so much is said from time to time, is as 
inadequate to the purpose as can well be imagined. It is high of price, difficult of access, and 
incomplete in its information.!°8 


William Sanders got an unexpected boost. Mr Justice Williams essentially told the jury that 
the evidence was not enough to convict him of the crime charged. After conferring, the jurymen 
agreed, and Sanders was found not guilty. 


Mr Stone for Lydia was also brief and, like Greaves, evenly criticised the evidence against 
her as best he could. 


William’s character witnesses were then called again, with the addition of a solicitor, Mr 
Long of Bouverie Street. It was quarter past five in the uncomfortable courtroom and the judge 
asked the jury whether they wanted to hear Erle’s answer immediately. The foreman said not: they 
were weary. As well they might have been. 


Wilkins and William had reason to fear tomorrow. They would discover whether Erle 
chose, as Wilkins dreaded, to have the last word. 
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Delaharpe, dit de La Harpe (lemonde.fr) Later attributed to a barrister in the Tichborne Claimant case: Douglas 
Woodruff (1957) The Tichborne Claimant: A Victorian Mystery. London: Hollis & Carter, 171, footnote, attributing it to 
Hardinge Giffard (the future Lord Halsbury, no less) but without specifying the source. 
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Chapter 20 — Last Words 


With respect to all that had been said about Mr. Barber’s literary pursuits and habits, he 
could not help saying that it was all idle trash; he could not speak calmly when such 
topics were introduced to screen a man who was charged with a crime which only a few 


years ago would have placed his life in jeopardy. 


... great crimes required persons of respectability to carry them through, and required 
them to be done with apparent honesty and fairness. 


William Erle QC prosecuting counsel’ 
Erle has the last word 


After a long week, Friday 19 January 1844 dawned fine and mild. When the judges and the fidgety 
public had settled, Erle rose to answer the speeches for the defence, such as they were. His address 
was later described as being ‘short and deadly’ and of ‘telling simplicity and directness’. He was 
irritated by the games Wilkins had been playing, and, although he started by thanking his 
opponents for their praise of his fair and balanced opening address, that was a springboard to an 
expression of his bemusement: 


that the learned counsel should deem it necessary to comment upon that [trial by jury], as it was 
quite evident that the parties concerned for the prosecution could have but the same interest in 
common with the jury and the public to investigate these most remarkable transactions. No one 
could for an instant question, that robberies to a most enormous extent had been perpetrated, and 
that if they were not repressed property of no description whatever could be considered safe; it 
was therefore necessary for the public safety that these prosecutions should be carried on, and he, 
in common with the rest of the persons concerned, had no wish that the jury should convict one 
single person indicted unless they were satisfied that the evidence warranted their coming to such 
a conclusion. 


This was his opening riposte to the attacks Wilkins had made on the prosecutors and 
particularly Freshfields, but he soon moved on - to take down Wilkins: 


With regard to some of the observations made use of by the learned counsel Mr. Wilkins, who had 
addressed them with so much eloquence on behalf of Mr. Barber, there were some which he could 
not pass over without making a few remarks upon; he alluded to the time when that learned 
gentleman warned the jury against the arts which might be practised by an advocate in reply, 
evidently intending to prejudice him (Mr. Erle) in the minds of the jury at the very time that he 
(Mr. Wilkins) was making use of all the artifices that a skilful and eloquent advocate could resort 
to for his client; for he had told the jury he did not wish to steal a verdict from them — that he did 
not wish to enlist their sympathies for his client, and in the same breath drew a most moving picture 
between the home of honesty and industry, and the position which Mr. Barber was then placed in. 
Now, such remarks were wholly beside the question which the jury had to decided, and were only 
calculated to distract their minds and lead them from the strict path of duty which they were bound 
to follow ...4 


There is a sense here of a weariness about a never-ending exchange: Wilkins warns juries 
about clever prosecutors; they respond by pointing out his rhetorical sleights of hand. His vicious 
assault upon Freshfields in particular could not be left uncontradicted: 
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Complaints, had, however, been made that the prosecution against Mr. Barber had been carried on 
in an acrimonious and vindictive spirit; now, he would challenge the parties concerned for the 
defence to show that anything had been done which was not perfectly consistent with the proper 
and due administration of justice. What motive could they have in pursuing a different mode of 
treatment of Mr. Barber to that of any other person similarly charged with so grave an offence? 
and, on the other hand, what reason was there? Did the facts of the case warrant that the law 
should be turned aside or relaxed in this particular instance more than in others?5 


Erle proceeded to a precise recapitulation of key facts. He pointed out that the efforts of 
William and Joshua in the autumn of 1842 established that the real Ann, Miss Nancy, was in 
ignorance of the £3,500 in Consols, with the result that ‘there was a clear way opened, if they 
thought fit of attempting with impunity to obtain possession of the stock either by fraud or 
forgery.’ This meant that ‘the turning up of the real party was very doubtful, and therefore there 


was but little interference to be dreaded in that quatter.”° 


When he turned to William’s defence, Erle again prodded Wilkins, returning to his 
‘eulogium upon trial by jury’ which ‘could have no earthly reference to the question of guilt or 
innocence’. Wilkins had conceded and Erle repeated that ‘it was through’ William ‘that the fraud 
had been perpetrated’ and so ‘the question of intent was the only one in dispute’, Wilkins insisting 
that his client ‘acted solely as an attorney, conducting the business of an ordinary client, and ... is 
a man mote sinned against than sinning.’ Erle agreed with Wilkins that ‘there was no window in 
the human breast, through which it was possible to ascertain the intentions of an individual; it was 
therefore a question for the jury to infer from the conduct and acts of a man what were his real 
intentions.”’ But he stressed that William’s actions were not disputed, with the vivid comment that: 


‘there was no doubt whatever that [Barber] wore the outward and visible mark of crime about 
him.’ 


Erle broke down the case against William into three stages: before the Will was uttered, at 
the time it was uttered, and afterwards. William and Joshua had ‘consorted in matters of this kind 
for some time previous.’ He went on the offensive against Wilkins’s main argument, with another 
swipe at ‘the empty sound’ of the latter’s speech: 


The learned counsel had told them that he was only connected with Fletcher as a solicitor and 
client, whereas he (Mr. Erle) charged that he was a guilty accomplice ... and must without a doubt 
have known that the duty he was performing was not the ordinary business of an attorney. If, 
therefore, he should satisfy them that Mr. Barber was not acting as any other professional man 
would have done, the foundation-stone of his learned friend’s argument was struck away, and his 


speech became a mere empty sound, which had occupied their attention and time for no purpose.® 
His starting point was fierce and later contested by William and others: 


It could not be said that it was the ordinary business of an attorney to make use of a secret 
respecting unclaimed dividends, to bargain and chaffer about that secret, and see how much money 
could be obtained for it; for that was the charge which he (Mr. Erle) brought against Mr. Barber — 
that he did co-operate with Fletcher, for years before, for those unprofessional purposes.° 


This battleground — the ordinary business of a lawyer — still exists in various contexts, 
pitted with the shell-holes of prosecutorial and defence artillery. Lawyers, and others, use it, as 
William did, to refute allegations of misconduct or criminality. When lawyers are sued, their 
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insurers are responsible for liability incurred in ‘ordinary business’ and anyone with any experience 
of insurance companies will know that as soon as they spot a large claim, they run for the hills and 
refuse to pay out, in this context by arguing that the solicitor’s conduct was extra-ordinary. 
Prosecutors faced with novel circumstances which do not fall neatly into what solicitors routinely 
do, have no choice but to take a position one way or the other. The courts, as so often, keep the 
law vague, always wanting to leave the door open for judges to decide each case on its facts. A 
modern case reached the Court of Appeal in 2003, J.J. Coughlan Limited v Ruparelia. The solicitor 
was one of two partners in a law firm and he had been helping in a ridiculous ‘investment’ scheme 
with promised returns of 6,000%. An investor had lost a great deal of money, and sued both 
solicitors. Was the innocent partner liable to pay damages (meaning that the firm’s insurers would 
have to pay up)? The Court said: 


The issue is not how the transaction ought properly to be described, or whether, without distortion 
of language, it can be given the label of a transaction in which solicitors ordinarily engage. Rather, 
it is necessary to examine the substance of the transaction to see whether, viewed fairly and 
properly, it is the kind of transaction which forms part of the ordinary business of a solicitor. This 
exercise requires the detail of the transaction to be taken into account. Most transactions will 
obviously fall on one side of the line or the other. There will be a few cases where the answer may 
not be plain.'° 


Does that help? It is circular: to decide whether what the solicitor did was part of ordinary 
business, we study the transaction to decide whether ‘viewed fairly and properly, it is the kind of 
transaction which forms part of the ordinary business of a solicitor.’ The perennial resort of the 
courts to ‘reasonableness’ or its variants ‘fairly and properly’ effectively leaves the answer to the 
judge or tribunal in each case. 


In 2009 Polden tells us that, ‘Fletcher had been at this game for some time. It was perfectly 
lawful, though the Bank (for self-interested reasons) and, as Barber admitted, some of the leading 
City solicitors frowned upon it, partly because of the concealment that it necessarily involved and 
partly because the fortune hunter might be tempted to step outside the law’.'' We can start with a 
lawyer’s distrust of that ‘perfectly’ lawful — is there such a thing as imperfectly lawful? The 
unnecessary adverb foreshadows the next paragraph which begins with a sweeping acceptance of 
William’s denial that he knew Joshua was using forgery and imposture: ‘Unknown to Barber, that 
is precisely what Fletcher had begun to do.’ Good to know that Polden found that elusive ‘window 
in the human breast, through which it was possible to ascertain’ what William knew. 


What Polden means is that ‘heir-hunting’ - the activity of identifying the beneficiaries of 
unclaimed money, contacting them, and negotiating a payment to hand over the information - was 
(and is) not in itself a criminal act. That is true, but when it comes to solicitors helping such hunters, 
the significant risk of impropriety, as Polden recognises, means that they must tread with great 
cate and act scrupulously. Over the four transactions for which we have some detail, William 
gained much experience of Joshua, of the use of false names, of a protesting law firm denying the 
truth of his client’s position (Pickerings in Svewart), of a solicitor warning him about the business 
(Mr Smedley in Robins, denied by William), of beneficiaries suddenly appearing out of thin air 
(Elizabeth Stewart) to gather up an intestate’s money or to displace a rather obviously correct 
owner (Ann Slack). This perhaps illustrates the court’s position in J.J. Coughlan: look closely if you 
want to find the answer. 
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William and Wilkins were pursuing a reductionist tactic: avoid getting into voluminous 
facts and instead take a simple broad-brush approach, that ‘heir-hunting’ is lawful. But it is the 
detail, cumulatively, that provides the answer (and Erle said in his closing speech: ‘It was the 
entirety of the story which created the suspicion.’'’) Erle’s comment that it was not ‘the ordinary 
business of an attorney to make use of a secret respecting unclaimed dividends’ focused on the 
impropriety, of which William was fully aware, of Christmas’s whispers to Joshua. Wilkins had 
tried to downplay this, noting that Christmas passed information to Joshua ‘but the information 
which the latter gave to Barber was scanty.’’? We know, however, that William almost certainly had 
quite significant information from Joshua: the name and Smith-street address of Miss Slack, that 
she was alive, that she lived at Abbots Langley, the amount of the stock, and that she (or, he would 
say, the owner of the stock) had granted a power of attorney — because he knew that her age was 
significant when he first met Captain Foskett or he would not have blurted out, ‘Forty would do.’ 
One wonders, what information did Wilkins think was missing to justify his assertion that what 
William had was ‘scanty’? 


Less solid is Erle’s condemnation of ‘bargain and chaffer’, since solicitors do help clients 
negotiate the terms of a contract. What Erle did not say is that William went well beyond that. An 
heir-hunting client who simply asks the lawyer to draw up a contract for the payment of a 
commission is one thing, but (without repeating everything William did) his help to Joshua 
included misleading people and of course facilitating transactions where there was no one with 
whom Joshua was contracting for commission — Szewart, Slack etc — just the production of a 
surprise beneficiary. 


Whether a solicitor is acting in an ordinary way, is debated year after year in the courts: 
such as in Halliwells LLP v NES Solicitors and Quinn Direct Insurance;'* Attorney General for Zambia v 
Meer Care ¢ Desai;'? and Baines v Dixon, Coles ¢» Gill.'® 


This argument often arises when someone wants to know what a lawyer and alleged client, 
X, said or wrote to each other. X argues that she was the solicitor’s client and so cannot be forced 
to produce communications with her solicitor — because such communications are protected by 
legal professional privilege. Under modern law, and very likely in the 1840s too,"’ there would be 
no privilege in our case because Joshua was using William to carry out crime. The leading case is 
from 1884 and it foresaw the distinction between the lawyer who knew what the client was up to 
and the one who was in ignorance. The Court said that for privilege to arise: 


There must be both professional confidence [meaning confidentiality] and professional 
employment, but if the client has a criminal object in view in his communications with his solicitor 
one of these elements must necessarily be absent. The client must either conspire with his solicitor 
or deceive him. If his criminal object is avowed, the client does not consult his adviser 
professionally, because it cannot be the solicitor’s business to further any criminal object. If the 
client does not avow his object he reposes no confidence, for the state of facts, which is the 
foundation of the supposed confidence, does not exist.!8 


There is another circularity here. William undoubtedly was not carrying out ‘the ordinary 
business of a solicitor’ because Joshua was committing fraud, using him as front-man and enabler: 
Joshua would, for example, get no protection from client confidentiality or legal privilege. We 
return to the core question. Wilkins’s argument was, in effect, inferential: what was done, he had to 
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accept, was not part of ‘ordinary business,’ but William wnderstood it to be so and his acts were what 
a duped solicitor would do in a normal unclaimed dividends transaction. 


The prosecutor was scathing about Miss Nancy being discounted as the owner of the stock: 


All that they had, therefore, to do, was to find out a person answering that description; and could 
it be said that they did not find out a person who undoubtedly answered that description in every 
respect?!? 


And 


He asserted seriously and positively that no man of business could have entertained the slightest 
doubt, after those communications with Captain Foskett, that the real owner of the stock was 
discovered, and that Miss Slack, then living, was the real owner.”° 


This led him to a succinct and simple approach for the jury: 


Now, the question the Jury had really to consider was, did Barber know or believe that Miss Slack, 
the sister-in-law of Captain Foskett, was the owner of those unclaimed dividends, and of that 
stock??! 


Erle was too certain when he said that, when Joshua went to Abbots Langley, ‘At this time 
it was clear that the intention of the parties was to sell the secret to the real owner for a good 
reward’.” For reasons discussed in Chapter 8, Joshua was flexible, and was working to find a reason 
to exclude Miss Nancy and get all of the money, not just a commission. But Erle made a contrasting 
and incorrect deduction, that William’s dealings with Foskett were an attempt to generate an offer 
of payment for the information: ‘As no offer was made for the secret the treaty was closed, and 
nothing more was heard from Mr. Barber.” He also seems to have fallen for Wilkins’s argument 
that William believed ‘Anne Slack’ to be dead: ‘the assumption in their minds was that the party 
was dead, as the dividends had been for a long time previously unclaimed.’ That he did so is less 
surprising when we recall that William’s clear admissions, indeed assertions, that Joshua told him 
Miss Nancy was ‘living’ and ‘residing’ in Abbots Langley came after the trial. 


In fairness to Erle, the reality is that fraudsters keep their options open, and their intentions 
fluctuate. According to Sanders (which does not necessarily mean that Joshua would have the same 
story), the sequence was: attempt personation — seek commission instead — attempt personation — 
seek commission — and, of course, personation was ultimately pursued. Sanders later gave the 


timeline as:”* 


June 1842 — ‘as the sum was considerable, he thought I might get my wife to take the case 
in hand; I said I would endeavour to prevail on her to do so.’ 


Later in June 1842 — ‘Fletcher informed me that his information was to the following 
effect: Anne Slack appears to have had a sister; at this time it was intended, if the right 
owner could be discovered, that information should be given to the owner upon receipt 
of a bonus, to be divided between me and Fletcher.’ 


July 1842 — ‘Whilst these inquiries were in progress information reached Fletcher from his 
friend at the Bank that the stock had been transferred to the Commissioners for the 
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Reduction of the National Debt [on 6 July]; and after a long consultation, it was determined 
to try to obtain the money from the Commissioners by means of personation.’ 


September 1842 — Joshua and Sanders travel to Abbots Langley to check that Ann is there. 
She is, and: 


We had no doubt but this lady was the person we had been so long in pursuit of; the next 
difficulty now was, how to get an introduction so as to be able to turn our knowledge of 
what the lady was entitled to to the best account (for now that we had made the discovery 
that she was living, all means of proceeding by personation were given up). 


Subsequently - Joshua and William (mainly the latter, according to Sanders) decided that 
Miss Nancy was not the owner and so a false Will was prepared and a personation was planned 
and executed. Joshua was scheming to get the whole of the money, with a fall-back position of 
telling Miss Nancy the truth and seeking a commission. 


Erle dealt firmly with William’s claim that Foskett had said that Miss Nancy was about 27: 


Now, it was clear that was only an afterthought to eke out the case. He (Mr. Erle) had said before, 
and said again, and advisedly too, that no reasonable man could have had a shadow of a doubt but 
that the real owner had been discovered. Mr. Barber at that time himself said he believed so, but 
that there was a point which required being cleared up. 


Erle did not realise that there might have been (and indeed there was) an early intent to 
keep all the money and so exclude Ann, despite having already said that William and Joshua had 
established that she was unaware of her entitlement: 


And now commenced the second act of this drama. After it had been ascertained that Miss Slack 
was ignorant of her right to the stock in question ... on the 25" February the curtain draws up, 
and the parties appear on the stage with a view of obtaining the stock itself for their own use. The 
first step is the false registration of the death of an Anne Slack ... 


This perhaps sheds more light on the strange questions William asked of Foskett. He 
asked, bizarrely, whether Foskett ‘believed she had received all that was due to her’. One purpose 
behind the question, as Erle perhaps half-understood, was to assess whether there was a risk of 
Miss Nancy coming after the money. Another was to record that she, or at least Foskett, did not 
believe there was unclaimed stock due to her. The inconvenient (and highly unlikely) answer would 
have been, “Well, yes, we always thought there should have been more from her father’s estate.’ 
William made sure to check that there was no such feeling in the family. The question about her 
‘strong nerves’ could well have had a similar purpose: was she likely, at some point, to cause 
problems? 


Erle moved on, focusing on William. One can imagine him squirming in the dock: 


How was it that this party, who had been hunted for by them for months before, and whom they 
had treated as dead, should so opportunely turn up when least expected? The fact, too, of Fletcher 
having introduced the will was of itself suspicious, if it was an introduction, as Mr. Wilkins called 
it; for what could he have to do with Anne Slack’s property — what interest had he in the matter??6 
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And Erle reminded the jury that he had started the case by pointing out that, after extensive 
inquiries into Ann, William had done nothing to verify the entitlement of ‘Emma Slack’, having 
‘received this woman and this will without any inquiry whatever’.”’ He also said: 


A woman takes a copy of this entry, and on the 9th of March a fictitious executrix is found in 
lodgings in Tottenham-court-road. On the 16th of March the respectable solicitor, Mr. Barber, 
walks into the proctor’s office with this sham executtix, and obtains probate of the will for her in 
the name of Emma Slack, and by that means clothes her with a legal right to get the money from 
the Bank. 


The deadly question he posed was: ‘Now, what could have passed during the time between 
the 9th of March and the 16th to prove to Mr. Barber that this could be a fair transaction? 


Erle had made a strong point, but the reality was even stronger. After weeks, if not months, 
of inquiry into Ann, we see William being told that Joshua had found the beneficiary - not on 9 
Match but on the 15". He first knew her name, and met her, on the 16", the same day that took her 
to the proctor in Doctors’ Commons. His own diary shows: 


[March] 15. Slack.—Mr. Fletcher had found the party, appointed 12 o'clock to-morrow. 
“ 16. — Slack, Miss Emma. - 3rd June, 1842 (date of will); died 17th February, 


1843. Attend her; Perused will and certificate of death of her aunt. Attend her at 
the Commons proving same; paid duty £80.78 


This remarkable promptitude also undermines William’s (belatedly claimed) denial, to 
James Freshfield, that the Will was forged.” Given the time available to him and the lack of inquiry, 
how could he possibly know whether it was or was not a forgery? 


It was noted earlier that Erle asked ‘what interest had he [Fletcher] in the matter?’ One 
would expect the answer to be: his commission. But, as we saw in Chapter 8, William did not 
mention any commission arrangement in S/ack, describing only the ‘mock settlement’ by which 
Emma repaid Joshua’s ‘loan’ of £80 with £5 nominal interest. 


Erle continued: 


It was painful for him to say so, but was not the whole acting of Mr. Barber more that of an 
accomplice than of a professional man? ... a great deal had been said, that everything done by Mr. 
Barber was done in an open and undisguised way. Why, was it not necessary that it should be so, 
for great crimes required persons of respectability to carry them through, and required them to be 
done with apparent honesty and fairness?*? 


Erle did eventually tell the jury that Joshua’s ultimate aim was to get all of the money: ‘the 
property was ... obtained, and it would be for the jury to say whether this was not the harvest that 
they had all been playing for?”*' Erle clearly liked a rhetorical question and he deployed another in 
making an interesting point about why ‘Emma’ took away a huge amount of gold: 


Mr. Barber’s conduct at the Bank could not surely be said to be that of an ordinary solicitor. Why, 
the fact of his taking away £600 in gold was of itself suspicious; could he suppose that a female 
executrix could want such a sum in gold?*? 
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The modern equivalent of £600 is about £78,000.” It is likely to have weighed almost a 
stone, 12lbs 60z.* Why would anyone acting innocently want to carry around that much cash, in 


gold sovereigns, rather than safely pay a cheque into a bank account; it was highly suspicious. 


Another newspaper’s report phrased that last point differently and included a further 
observation: 


In the ordinary transactions of life women did not generally require such sums in gold. The 
transaction was to be covered up, and gold was an untraceable coin.* 


That William carried the gold out of the Bank is not a strong point on its own, but it is one 
of those incremental pieces of evidence which mount up. If he was paid £600 7 gold, there would, 
indeed, as he often insisted, be no evidence of him receiving a share of the money. Erle commented 
that the £600 in gold was ‘unaccounted for’. Even if William did not receive all or some of it, he 
knew that such a huge sum had been taken away in that form. In S/ack, he did not claim that Emma 
did so because of a bumpkin’s fear of war with France. 


Was the fake Will of Anne Slack suspicious on its face? Wilkins had not really addressed 
this, other than arguing that, if so, it was remarkable that others such as the proctor Mr Wills had 
not noticed. Erle was more specific: 


He had said, in opening the case, that the will bore suspicion on the face of it. ... The description 
in the bank books of the owner of that stock was, “Anne Slack, of Smith-street, Chelsea, spinster.” 
Bearing that in mind, he would read the will. “I, Anne Slack, formerly of Smith-street, Chelsea, but 
now of South-terrace, Pimlico.” Now, no man unacquainted with the description in the bank books 
could see any reason for setting forth in the will the former abode of the testatrix.*6 


An interesting point indeed. Whoever had drafted the forged Will had wanted to be 
absolutely, unambiguously clear that the supposed testatrix was the owner of the stock identified 
by Christmas in that she had lived at Smith Street. But that was not all: 


Barber and Fletcher had hunted for the owner of the unclaimed dividends. If found, that question 
was at an end. If not, how was it to be accounted for that the will conveyed that particular stock, 
identifying the owner, and the particular sum, fell in March, 1843, into the hands of the very two 
persons who had been searching for the owner in 1842297 


This must have sounded terrifying to William, and Erle relentlessly drove home his points: 


The probate for the will was for a sum under £5,000. The prisoner Barber paid the probate duty 
on £4,600. He knew, therefore, the value of the property, and that the alleged testatrix had the 
source of her personal income of £3,500 stock, and that such stock was the only source of her 
income; that she knew it belonged to her, and was standing in her name in 1842, and yet that for 
ten yeats preceding she had allowed the dividends to accumulate in the hands of the Bank, when 
they and the stock were handed over to the commissioners of the national debt. Was there not in 
the whole transaction then sufficient to have aroused suspicion? The woman, supposed to be dead, 
had but £3,500 stock. It was her only source of income, and yet for ten years she did not draw it 
out. The will was taken to be proved, and no question was asked.*8 


In short, William obtained probate on the basis that the only money the (fictitious) Anne 
Slack had was her stock and dividends in the Bank. Since she had not received her dividends for 


10 years, what did he think she had lived on? He had never inquired and clearly had no intention 
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of doing so, recalling that he took Emma Slack to prove the Will the same day that he met her. A 
solicitor acting in a probate application has to identify the estate of the deceased. William made no 
attempt to do anything other than swiftly move to grasp the stock and dividends at the Bank. Also, 
he was well aware that Miss Nancy had lived in Smith Street, yet he accepted without question that 
there was another Anne Slack who had not only lived there but, strangely, made a point of saying 
so in her Will. 


Erle turned to William’s behaviour after the fraud: particularly his refusal to give Joshua’s 
name to James Freshfield when they met, or afterwards, even though ‘the crime was then known’ 
and William ‘had notice that the will of Anne Slack was a forgery’.*’ Nor did he disclose the name 
even at Mansion House until he had spoken with Joshua: 


when Barber was taken to the Mansion-house as a felon, for having uttered a forged will, and heard 
the case proved against him; and when he had asked the Lord Mayor to let him out on bail, which 
the Lord Mayor refused to do, he did not make the disclosure, and it was only when he was refused 
bail, and after half an hour’s conversation with a man, since charged as his accomplice, that the 
announcement was made that Fletcher was the person whom he called upon to prove his part in 
the transaction. 


Erle was, it seems, very annoyed with Wilkins, and he allowed it to show: 


With respect to all that had been said about Mr. Barber’s literary pursuits and habits, he could not 
help saying that it was all idle trash; he could not speak calmly when such topics were introduced 
to screen a man who was charged with a crime which only a few years ago would have placed his 
life in jeopardy.! 


Apart from having to waste time answering nonsense from Wilkins, the prosecutor was 
also angry about the attacks on James Freshfield: 


In conclusion, he could not help expressing his deep regret that the learned counsel should have 
thought fit to make such an attack upon Mr. Freshfield. What was Mr. Freshfield’s conduct that 
had called forth such unjust and unfair remarks? Why, he had acted as a man of undoubted honour 
and respectability would be expected to act; he had done an act of kindness to the prisoner Barber, 
- he had called upon him to ask for an explanation of his part in the transaction, before he made a 
charge against him to the Treasury; and the evidence of Mr. Freshfield was only given to show that 
at that interview, in the hour of inquiry, Barber refused to state who was the party who introduced 
the business to him.4? 


He dealt with Freshfield’s admission that he had not made a note of William’s indignance 
by pointing out its irrelevance to the established fact that Joshua’s name had been withheld: 


With regard to the few immaterial words which Mr. Freshfield had omitted, Mr. Wilkins had tried, 
in a long and elaborate address to convince 12 of Mr. Freshfield's fellow-citizens that on that 
account he was not to be believed upon his oath. Now, he would put it to the jury, whether those 
words had any more to do with the matter than "Good morning," or any other such civil salutation 
might have; and could it be said then, if Mr. Freshfield had omitted such words, that therefore all 
his other statements were to be discredited? It was only catching at a straw to throw obloquy and 
discredit upon an important witness. 


He left it at that, and sat down. 
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The evidence and speeches were complete. Wilkins had made some serious errors. Playing 
to the gallery and channelling the client’s anger at prosecutors for bringing the case do not help; 
and his aggression seems to have fired Erle up into righteous anger and powerful, on-point, 
advocacy. William must have felt anxious and ill. One newspaper reported that Erle’s speech 
‘pressed very hardly on the prisoner Barber’.“* Would the judge, like Erle, be annoyed, provoked 


even? 
The summing-up 


Mr Justice ‘Johnny’ Williams immediately started his summing-up. He too began by 
warning about Wilkins’s exaltation of the jury system, doubting that the 12 men needed any 
reminder of the great duty upon them, and consigning it to irrelevance. Only evidence mattered 
and although Wilkins ‘had stated, that he entertained a conscientious belief in the innocence of his 
client ... he (the learned judge) wished to guard the jury against placing confidence in any 
statement, from however respectable quarters they might emanate’. He quickly addressed the key 
plank of the defence, that William, had simply acted as a lawyer, noting that it ‘had been admitted 
on both sides, that what had been termed by Mr. Erle the external and visible acting of Barber in 
this matter had apparently been the ordinary transactions of an attorney for an ordinary client.’ 
This matters. Erle and the judge accepted this because they had clear evidence of William’s 
activities for only one cent; Emma Slack. What William had done for ‘Emma’ was fairly routine. 


The judge reminded the jurymen that, while William had acted openly, ‘much of the 
business connected with this case, as the probate of the will and the transfer of the stock, could 
only be transacted in open day and at public places.’ There was one exception. The ‘only point’ 
argued by the prosecution to show that William ‘exceeded the ordinary conduct of an attorney’ 
was his endorsement on the order for payment of the dividends that £600 was to be paid in gold. 
There was no evidence about what happened to that gold other than that William ‘walked away 
with it,’ and ‘unless they were of opinion that this £600 in sovereigns was taken away by Barber 
for his own use’ the prosecution ‘had not traced any portion of the money to his possession.” 


The judge commented that Bircham would not know about any proceeds of a fraud 
because ‘the entry of such transactions would not be made in the partnership books; and in some 
cases, in order that the other partner might not be aware of such transactions, they were entirely 
concealed from him.’ This was to answer Wilkins’s claim that the jury should draw ‘an inference 
in [William’s] favour’ because the books did not show the transaction® Did Wilkins realise that he 
had made a fool of himself: what solicitor, given £600 in gold (rather than by a cheque) as his share 
of a fraud would put it through his firm’s accounts? It was in cash for the very purpose of making 


it untraceable (whoever eventually received it). 


Wilkins had said that ‘no papers had been produced from the office of Mr. Barber except 
such as were perfectly consistent with his innocence’ but the judge said: 


It must, however, be borne in mind that Mr. Barber was in partnership with Mr. Bircham, who was 
not even inculpated in the transaction, and in a partnership office, where one party contemplated 
concealment from his partner, it was not likely that the papers in the office would contain more 
than the mere ordinary business details.*° 
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This is sharp and intelligent. Had the judge deduced that William had kept Joshua’s files out 
of the office, away from Bircham? He trod a thin line: raising the issue without drawing a 
conclusion. If Wilkins were to be unhappy with this, the judge had covered himself earlier: 


He would proceed now to make such remarks as he deemed necessary upon the case, and he would 
afterwards read to them the evidence which had been adduced; but he begged to remind that that 
he had no right to dictate to them as to the construction they ought to put on that evidence, and 
he begged them to reject any remarks of his which they might not deem just and warrantable.° 


Wilkins would have given a thin smile on hearing the echo of his own words about judges 
dictating to juries. But as the summing-up continued, he was provoked to his feet. The judge had 
said that Ann’s details ‘agreed entirely’ with those of the owner of the stock, and that Mr Offley 
had also mentioned corresponding detail, meaning that it was for the jury to consider whether 
William ‘might be supposed to have a knowledge, at the time he obtained the probate of the will, 
that the real Anne [sic] was at that time living, and that consequently the will could not be hers.”” 
Wilkins reminded the judge (and jury) about ‘the imperfect and contradictory description Captain 
Foskett had given’ of Ann.’ He must have been extremely anxious about this because his 
intervention was premature. The judge would have come to Foskett’s evidence at some stage (and 
if he had not, Wilkins could have raised the point at the end). According to The Times, the judge 


responded: 


Captain Foskett had admitted in his cross-examination that he might have said his sister-in-law was 
27, ot he might have said she was 40. Captain Foskett, he might observe, was not aware of the 
purpose for which these inquiries were made. It would be for the jury to say whether they 
considered that after the correspondence between Barber and Captain Foskett, Barber was fully 
aware that Anne Slack of Smith-street, Chelsea, was alive when he obtained probate of the will 
which purported to be hers. 


William would have ground his teeth at that unnecessary ‘fully’. Oddly, neither the 
transcript nor the press reports have Foskett giving evidence that ‘he might have said she was 40,’ 
but it seems that he did. The Morning Post attributed the comment about the two ages to Wi/kins 
himself, reminding the judge of ‘the contradictory statements made by Captain Foskett in his 
description of Miss Slack. She might be twenty seven or she might be forty.’ The judge replied 
that: 


Captain Foskett did not know why the question was put, and perhaps he saw no reason why he 
should give the information without knowing the motive of the inquiry.*+ 


Ann’s age came up again and Wilkins could not resist lumbering up again. This time the 
judge did not respond, although Erle did: 


Mr. WILKINS begged again to remind their Lordships that it had been represented by Captain 
Foskett that the Anne Slack residing with him was 27 years of age, while the age of the lady who 
was tepresented to have executed the will would have been 68. The certificate of death showed the 
age; and a witness proved that it [a copy] had been obtained by a woman. 


Mr. ERLE.- And it was found in Barber’s office.> 


Everyone took a twenty-minute break, no doubt partly to escape Dr Reid’s disastrous 


ventilation system. Out in the world, a boy with second-sight identified the location of a 
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clergyman’s missing silver, wrongly; Sir Frederick Thesiger, whom William had wanted as his 
counsel, was appointed Solicitor-General and in the ensuing by-election lost his seat as MP for 
Woodstock due to the machinations of the locally unpopular Marlboroughs; Sir Frederick Pollock, 
prosecutor in Svewart, resigned his seat in Huntingdon on elevation to his senior judgeship; while 
his replacement as Attorney-General, William Webb Follett, held on to his at Exeter;° following 
its sale, the Marshalsea debtors’ prison was being turned into residential tenements, Marshalsea- 
buildings; a verdict of “found drowned’ was entered for a 24 year-old ‘money-taker’ who fell into 
the Thames while disembarking passengers from the Fazry at Old Shades Pier, London Bridge, all 
£12 takings for the day being found on his body; a man of 42 drank until 2am and fell from his 
room above the Rising Sun, dying of a smashed skull. And new arrangements for the 
transportation of felons were in place ...”” 


When all were re-settled, the judge dealt with the attack on James Freshfield’s use of his 
memorandum when giving evidence, making clear that doing so to ‘refresh memory’ was 
acceptable. He suggested that the jury might, in Freshfield’s position, also have refused to describe 
the meeting without looking at their note. He summarised both defence and prosecution 
arguments on this, and then made a strange comment: 


It was not his province to say anything about Messrs. Freshfield, but it would be trifling to say, that 
during his professional career he had not heard something of these gentlemen.* 


Apart from its internal inconsistency, this was also gratuitous. The jurymen surely knew of 
the Freshfields and their reputation, without the judge reminding them.” 


Mr Justice Williams’s last comment on the controversy about the meeting between William 
and James Freshfield was: 


If they have conceived, from Mr. Freshfield’s manner and demeanour, that this omission did not 
shake the rest of his evidence, they would give to that evidence such weight as in their judgment 
they considered it deserved. 


Wilkins was very unhappy. A spat developed. He used it to repeat his own arguments (for 
the jury to hear) but it also brought forth an unexpected problem: 


Mr. Wilkins interrupted him, and requested, as a matter of justice to Barber, that his Lordship 
would not only give the animadversions on the part of the prosecution, but also his (Mr. Wilkins’s) 
answet. 


Mr. Justice Williams — I draw no inference one way or the other. 


Mr. Wilkins — Your Lordship has stated the construction put on Barbet’s refusal to give the name 
of his client, but you omitted to state the construction put upon it by me. 


Mr. Justice Williams — One construction is that the witness is not to be believed. 


Mr. Wilkins — That is one construction, and one to which I certainly adhere — but there is another, 
that Fletcher stated he was Barber’s client; that it was improper for Barber to give up his client’s 
name at that time, without consulting with him, and that Barber, after that announcement, was for 
three weeks engaged in his business as before. 


The Judge — There is no evidence that Fletcher was his client. 
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Mr. Wilkins — Mr. [Erle] opened it so. 


The Judge — I cannot take any opening. There is no evidence before the Jury that Fletcher was 
Barber’s client. 


Mr. Wilkins — Your Lordship said a good deal about inference, and the Jury may infer that matter. 


The Judge — They may if they choose, but there is no proof of it. If, upon this evidence, it appear, 
let it appear — you, gentlemen, are the judges upon that point. If the Learned Counsel had listened 
attentively, he would have heard that I gave no point to any part of the evidence from beginning 
to end. I suppose he was not here to hear it. 


Mr. Wilkins — I was, my Lord; I listened attentively to every word you said. 


The Judge — I told the Jury they were no more bound to take any remark from me on the substance 
of the evidence, than from either of the Learned Counsel. That was the way I put the evidence. No 
remarks of mine are of any importance except when I state the law, which, of course, you take 
from me; the facts I do not attempt to take from your review.°! 


What to make of this? Wilkins achieved one objective: reminding the jury of 47s arguments. 
Was he also trying to signal the jury to distrust the summing-up? The judge was forced, with not 
much grace, to allow the jury to infer that Joshua was William’s client — “They may if they choose, 
but there is no proof of it. If, upon this evidence, it appear, let it appear.’ And he felt it necessary 
to repeat that his remarks on the evidence were not ‘of any importance’. But he had also thrown a 
grenade at Wilkins’s repeated insistence in his speech that William was acting for Joshua. This 
would not have happened if Wilkins had not intervened. 


The judge was correct when he said that here was no actual evidence before the jury about 
Joshua being a client. Wilkins himself, with unerring aim at his own foot, had insisted that when 
the Forresters searched Barber and Bircham’s office, they had seized ‘everything connected with 
this transaction’, but ‘not a single line in those papers ... to indicate that Barber and Fletcher ever 
corresponded in the slightest degree respecting this transaction’. Strange that, if they were lawyer 
and client. 


Judge and counsel were either at cross-purposes or, more likely, engaging in a coded battle 
which they could not make explicit to the jury. Mr Justice Williams was focused on whether Joshua 
was a/the client in the S/ack transaction; while Wilkins was treating him as a client generally. But he 
and William were also trying to hold an impossible line: treat Joshua as William’s client in S/ack 
without producing any documents to prove that (hence “There is no evidence before the jury ...’). 
The judge had already said in his summing-up: 


One part of this case which required their most earnest attention was that which referred to the 
negotiations which took place between Barber and Captain Foskett in the autumn of 1842. They 
had no knowledge of the reason which prompted the first communication from Barber to Captain 
Foskett and it had not been shown on whose behalf Barber communicated with that gentleman. 


Not only was there no evidence before the jury that there was a solicitor/client relationship 
between William and Joshua, nor was there any to show (as we know) that Joshua was behind 
William’s approach to Foskett. Even if it was assumed that the sequence was Christmas to Joshua 
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to William, that had not been proved and no evidence had been produced to show that it involved 
William acting as Joshua’s lawyer, as opposed to be a co-conspirator. 


Erle had, as Wilkins retorted, told the jury in opening, ‘It appeared that the prisoner 
Fletcher ... had for some years employed the prisoner Barber in his capacity of an attorney’,” but 
that is consistent with what the judge meant: there was no evidence before the Court to show that 
Joshua had instructed William as a solicitor in S/ack (as opposed to his being merely a long-standing 
client). Another tactical blunder by Wilkins. The judge only raised this explicitly when he had been 
interrupted and irritated. Otherwise, he might have remained silent, because the question had not 
been argued by the barristers. Mr Justice Williams may have waited in vain throughout the trial for 
Erle to remind the jury that there was a lack of evidence that Joshua was William’s client in S/ack; 
seething at Wilkins’s repeated and unanswered declarations that not only was he a client, but that 
the relationship of client and attorney was the ‘guide,’ the ‘leading star,’ and ‘the clue to the whole 
investigation.’ Provoked, the judge had bitten back. 


William undoubtedly did act as Joshua’s lawyer in various transactions, but whether he did 
so in each of the heir-hunter cases was often less clear. The prosecution steered clear of this. Why? 
Perhaps they missed it. More likely, they decided that it was too complex to unpick and explain to 
the jury without lengthening the trial. Was William acting for Joshua, for Emma, or for both? Did 
he send a separate bill to Joshua for the investigations he had carried out, and simply bill Emma 
for the probate work? This was a minefield for William. It could lead to exposure that: 


(1) he had a separate, concealed file for Joshua; 


(2) he had earned more than what he had billed Emma - if he had billed Joshua for 
the work on his e; 


and so 
(3) his assertion that he had given all papers to Freshfields was dishonest; 
(4) as was his claim that he was to receive only normal remuneration. 


The bill to Emma was only £13, compared with £55 in Robins, and William had been very 
active in S/ack, meeting with Joshua at least 16 times, and even travelling to Brighton uninvited 
in the hope of meeting with Captain Foskett (something which it is difficult to imagine he would 


do for clients very often, wasting possibly a whole day).” 


At least one meeting with Joshua, on 4 January 1843, was described in William’s diary as 
being lengthy: 
Re Slack.-Mr. Fletcher, handwriting not the same. Letter to Mr. Baxter, returning Miss Slack's 


letter; long conference de future measures, and advising de advertisement.” 


The £13 bill was simply for the work done for ‘Emma’. Either there was a separate, and 
never disclosed, bill to Joshua for the investigative work, or William did not charge for it even 
though he could have. Only in December 1844 did he slip in: 
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Every step in the negotiation with Captain Foskett is recorded in my diary, and regularly charged 
to Fletcher's account; whilst the proceedings taken for Emma Slack are all as regularly charged to 
her in the respective diaries of myself and partner.® 


Until then, William had been insistent that all he received for Slack was £15. He chose his 
words to avoid outright lying. James Freshfield reported: 


He said that was all he got out of the transaction, that his bill, as cast, amounted to £13 odd, and 
Miss Slack made it £15. 


A press report of the first hearing at Mansion House confirms how artful William was 
being: 


The prisoner.- I can say solemnly, that Emma Slack was brought to my office by a most respectable 
party. I took the instructions, and I got nothing at all by the transaction, but £15, which the 
lady liberally increased from £13. When I was with Mr. Freshfield I showed him all my books 
and papers. 


In his Petition from Millbank Prison, William again was precise in using the word 


‘transaction’: 
The only profit I got by the transaction was the moiety of £15, our Law Bill. 


He was still being cautious in 1847 although the wording he used confirms the suspicion, 
by making it clear what was (and was not) covered by the fee of £13: 


Our law-bill for submitting the claim to the bank, and preparing the usual residue account for the 
stamp-office, was £13.” 


William would argue that he did only get £15 ‘by the transaction’, because by that he meant 
only what he did for Emma. But that was far from the whole truth, and no one else was making 
a distinction between the early work done in S/ack (dealing with Captain Foskett etc) and the formal 
work for Emma. William successfully gave the false impression that all he got (or could bill) in 
Slack was £15. In December 1844, he reduced this further, pointing out that his entitlement to the 
£13 billed was half that (because, we infer, his partner was entitled to one-half of the fees): 


Since my Trial I have heard with astonishment that there are those who have supposed that I may 
not have been an avowed participator in the extensive frauds, or a sharer in the plunder, but that I 
may have connived at them. Merciful God, what suspicions and surmises obtain entrance to the 
mind when warped by prejudice! For this is to suppose that I became an accomplice in a fearful 
robbery openly performing a series of the most dangerous acts, which I might so easily have 
avoided for the ordinary professional remuneration, my share of which was but £7. 10s.! whilst 
Pletcher and his adept coadjutor who had less at stake and who for aught I knew, might soon place 
themselves beyond the probable reach of justice realized Four thousand five hundred pounds.”! 


There is no evidence either way about whether William sent Joshua a bill in 1843 for the 
work that resulted in Miss Nancy being rejected as the owner, or whether any such bill was paid, 
but both are very likely to have happened. In showing Freshfield ‘all my books and papers’ he did 
not include records of acting for Joshua or any bill sent to him in S/ack. He never said how much 
he charged or could have charged Joshua. Only very close attention to what he wrote in December 
1844 exposes the reality. Even then, his comments were contradictory or at least disingenuous. He 
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rather dangerously went beyond his precise “£15 for the transaction’, allowing a rhetorical head of 
steam to imply that this was all he was paid or due for everything he did in S/ack: ‘to suppose that 
I became an accomplice in a fearful robbery openly performing a series of the most dangerous 
acts, which I might so easily have avoided for the ordinary professional remuneration, my share of 
which was but £7. 10s.!’ The contradiction is his easily missed reference to charging the work done 
to Foskett to Joshua’s account, something he had studiously avoided revealing until then. 


Whether a person is the client of a solicitor is a question of fact. That a bill is sent or there 
is an intention to charge fees is not an absolute requirement, but it is a strong — even conclusive — 
indicator of the relationship. William’s reward in S/ack (whether paid or not) included the early 
work for Joshua. He would have received more, probably much more, than (and in addition to 
the) £15. He admitted, six months after the trial that his work with Captain Foskett was ‘regularly 
charged to Fletcher's account’, but, inevitably, his precise wording was ambiguous. Did he mean 
that a bill was sent to Joshua — or only that the work was recorded for future billing? 


The fog of unclarity at trial is a suspicious factor. Lawyers, when acting properly, are very 
clear about who their client is — if only because that person must pay their bill. William proves this 
himself: his position was (eventually) that Joshua was the client for the investigation work; Emma 
for the probate application. He prevented this coming out at trial and so avoided both difficult 
questions about Joshua’s file and the spectacular implosion of his assertion that the reward for him 
was modest, comprising £7.10s. 


Wilkins insisted on Joshua being William’s client for two reasons. He needed to argue that 
William simply did as he was told — acted on instructions — as lawyers must do (within reason). 
Secondly, and more dangerously, as we have seen, he felt that he had to acknowledge that what 
William did was troubling — his conduct, indeed, [would] have justified suspicion’ — and explain 
it away as part of him being a lawyer acting for a client. And ‘if he had not been an attorney - then 
he would grant them that a great deal of what he had done would have been inexplicable’.” This, 
according to Wilkins, is enough to explain away ‘justified suspicion’ and ‘inexplicable’ conduct. 
There were two dangers in this: he is admitting — because, in the real world, they could not be 
denied — the dodgy aspects of S/ack; and his argument would fall to pieces if the jury did not believe 
that William was acting for Joshua as his attorney. Wilkins knew that he could not satisfactorily 
explain why William wrote to Foskett as if Miss Nancy were deceased, or how he could inquire 
about a deceased person’s affairs and then find that ‘she’ had not died until four months later. His 
attempts were flimsy; and he, cleverly, adopted a broader brush, that the relationship of client and 
lawyer neatly explained everything away. It didn’t, of course, but it was the best he could do. 


And, ultimately, William did not produce clear evidence that he was acting as Joshua’s 
solicitor when enquiring of Captain Foskett and so on in the autumn of 1842. It could be inferred 
from what was happening: Joshua coming to the office, giving instructions, being advised and so 
on. But that inference could be displaced by: the lack of any letter or other evidence making it clear 
that Joshua was a client to be charged; the possibility that William was helping (or conspiring) with 
Joshua as a partner who would get some separate reward; and, banal but significant, the absence 
of any bill from Barber & Bircham to Joshua for these extensive activities. The judge was correct. 
To establish that Joshua was William’s client, Wilkins should have produced evidence to prove it. 
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Mr Justice Williams had reached the conclusion of his summing-up. His final comment on 
William was not very supportive (see further below): 


As to Barber, the question was, whether or not the transactions in which he was concerned were 
conducted as the ordinary transactions of a man of his profession (which appeared to be that of 
an attorney) would be conducted — whether the Jury were satisfied that when he produced the will 
for the purpose of obtaining probate he was not at the time aware that the will was a forgery — and 
whether he did so with the knowledge that it was a transaction so out of the ordinary course of 
business that he must have known the will to be a forgery.” 


It was quarter to five in the afternoon, after another day of hard work and discomfort for 
all. The jury retired. The Sun reported: 


The prisoner, Barber, seemed to have retained his self possession [sic] throughout the trial, 
frequently handing down notes to his counsel, till the close of the Judge’s charge; he then appeared 
to become extremely agitated and nervous.” 


Junior Counsel for Joshua, William Ballantine, later recalled the trial: 


I watched the conduct of the case very carefully. Mr. Erle labored the strong parts against Barber, 
and contrived almost to make it appear that he was the fons et origo of the whole conspiracy. Wilkins 
made a very indifferent defense, and Mr. Justice Williams simply followed in the most servile 
manner the lead of the counsel for the prosecution.” 


Ballantine’s perspective was as a defending barrister in the case. Also, he was writing almost 
forty years later,” and his memory did fail him at times: he refers to the defendants as William, 
Joshua and ‘three women’ when the third was in fact William Sanders. Unusually, Atlay warns that 
Wilkins’s: 


success, however, at the Old Bailey had been gall and wormwood to Ballantine, and his 
‘reminiscences’ must be taken in all cases with a considerable grain of salt.’ 


Atlay had a different and probably more balanced perspective, although he too was writing 
many years later: 


The judge’s summing-up calls for no comment ; it was a colourless production, and left the effect 
of Erle's reply all the more rooted in the minds of the jury; yet it was eminently an occasion which 
needed discriminating direction from the Court.” 


Did Johnny Williams deliver an unfair summing up? For Ballantine to say it was ‘servile’ is 
far too strong. Atlay was right to call it ‘colourless’ and his barb about the need for a better, more 
discriminating, summing-up has some merit, albeit jurors by that stage have heard the evidence 
(given and discussed) and the story several times already. The judge was irritated by Wilkins and 
some of his comments were troubling. Dealing first with his final comment, quoted above: 


(1) Why did he say that William’s profession ‘appeared to be that of an attorney’? No 
one was suggesting that he was not. 


(2) Was he, dangerously, reversing the burden of proof with ‘whether the Jury were 
satisfied that when he produced the will for the purpose of obtaining probate he 
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was not at the time aware that the will was a forgery’? William was not required to 
prove — satisfy the jury — of this. The prosecution had, in effect, to prove the opposite. 


Perhaps today, in an appeal which did not exist in 1844, the judge might have got away 
with this when he concluded his long sentence with the correct question: was the jury satisfied that 
William proved the Will ‘with the knowledge that it was a transaction so out of the ordinary course 
of business that he must have known the will to be a forgery.’ 


The judge made at least one gratuitous jibe against Wilkins: ‘If the Learned Counsel had 
listened attentively, he would have heard that I gave no point to any part of the evidence from 
beginning to end. I suppose he was not here to hear it.” Wilkins said that he was there. He had of 
course suddenly asserted that there was no evidence that Joshua’s was William’s client. 


Annoyance with counsel is no excuse for unfairness towards the defendant. Nor is the fact 
that Mr Justice Williams had seen Stewart and, unlike the jury, had an opinion on William’s 
culpability based on cumulative evidence. At least the jury had remained, as the barristers said, 
closely attentive, to the extent of speaking up when they felt it necessary. In his closing speech 
Erle said that ‘he ... had been struck by an observation of one of the jury, and was fully of the 
opinion that the subsequent conduct and acts of a party threw a brilliant light upon what preceded 
it, and tended to make it out as one whole and entire transaction.”*”’ When the judge invited the 
jury to acquit William Sanders, he said that it ‘was not sufficient to show he knew [of the fraud] 


b 


afterwards, or even participated in the plunder ...’ and found himself being answered: “The 
Foreman of the juty said there was the fact of his having paid £1,000 in gold into the bank.” 


Counsel for Lydia was also corrected by a juryman: 


the witness did not speak of Mrs. Sanders walking with any difficulty, although 1,000 sovereigns 
weighed 18 pounds. 


A Juror.- 21 pounds. 
Mr. STONE thanked him for the correction ...®2 


Was the trial fair? In summing up, Mr Justice Williams had, as Atlay wrote, not helped the 
jury much when precision and great clarity was needed. His reactions to Wilkins revealed irritation, 
even hostility. More important, he bolstered the case against William a little by hinting at: (a) 
documents being concealed from Bircham (b) denying that there was evidence of Joshua being his 
client (c) unnecessarily reminding the jury, implicitly, of the standing of Freshfields. Although we 
was factually correct on all three points. He probably should have taken more time to prepare 
instead of launching into his address to the jury immediately. 


As for the prosecution, Woolrych later wrote that ‘Mr. Erle concluded with a very calm, 
temperate, but damaging reply.”” Polden asserts that ‘Erle strained the facts in his closing speech’, 
rather strangely suggesting that ‘It may be that Pollock, more familiar with the other cases, would 
have been mote restrained.” Perhaps. But familiarity with the other cases was more likely to cause 
a prosecutor to believe that William was guilty and a risk to the public. Polden cites Atlay about 
this assertion, who wrote ‘Mr. Erle had, no doubt unconsciously, strained [the facts] unduly against 
the prisoner’, but neither writer gives any basis for that conclusion.” A re-reading of Erle’s speech 
does not support their comment. Perhaps the nearest he gets to stretching a point is his comment, 
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quoted above, that it could not be the ordinary business of an attorney to bargain for the sale of a 
secret about unclaimed dividends ‘for that was the charge which he (Mr. Erle) brought against Mr. 
Barber — that he did co-operate with Fletcher, for years before, for those unprofessional purposes.’ 
There was evidence, and it was admitted, that William had helped Joshua with heir-hunting cases 
for some years; but Erle was pushing his luck by charging that William knew of the ‘unprofessional’ 
nature of his assistance over such a period. That might or might not be true. The clearer and 
justifiable case theory was simpler: that William’s experience of the other transactions, added to 
what happened in S/ack, must have demonstrated to him that Joshua was up to no good and that 
he should cease helping him. 


Atlay tells us in his 1899 book: 


There can be no doubt that the prosecution were profoundly dissatisfied with the verdict in the 
previous case; they were convinced that Barber was quite as guilty as Fletcher, and, from his 
standing as a solicitor, the more dangerous criminal of the two: it is hardly too much to say that 


every nerve was strained to obtain a conviction.*¢ 


He does not give any source for these comments although he is very likely correct about 
the prosecution’s views. This would only be exacerbated by losing Swart partly by their own error 
in leaving all to hang on the evidence of Henry Hyatt. Atlay’s point is important, although not as 
he intended it: the opinion of the (team of) prosecutors was based on a very detailed knowledge 
of the evidence and would also be influenced by other information they held which did not or 
could not come out in a trial. The record of the trial confirms that Erle and his colleagues were 
highly competent, but does not really support the claim that ‘every nerve was strained’ to convict 
William. 

Wilkins had not performed well, showing poor judgment in how he dealt with James 
Preshfield and irritated the judge. He slipped into extravagant oratory more suited to a capital 
crime (if anything) than a heavily documented fraud trial. Wilkins ad identified decent arguments 
that helped his client, but they were obscured by his deployment of too much ‘idle trash’ as Erle 
put it. He was also hamstrung in what he could say about William’s relationship with Joshua, 
concealing the unproduced documents. 


Woolrych accurately summarises Wilkins’s performance, having described the summing 


up as being given ‘not favourably for Barber’: 


It is difficult to say, so great was the prejudice, whether any advocate could have prevailed. One of 
the most shrewd and clear-headed lawyers in the profession conducted the case for the Crown. An 
orator at once vigorous and able was Wilkins; but this was a trial where it became imperative to 
deal with the chief points with a calm and dispassionate scrutiny, in order to put in for success. 
One of the few men who might have combated the talents of [Erle] the late Chief Justice of the 
Common Pleas, with hope of success, was Sit William Follett. Had that considerable person been 
the counsel for Barber, his matchless tact would have staggered, and not improbably might have 
convinced the jury.87 


That is a reasonable assessment. Overall, the trial was fair — within the restrictive laws of 
the time. There can be no legitimate criticism of Erle. Johnny Williams should have been more 
precise in summing-up and more measured in dealing with Wilkins. His summing-up was, as Atlay 
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puts it, colourless — and it came close to being weighted against William. Wilkins bore some 
responsibility for unnecessarily provoking the prosecutors and the judge; and he was not of the 
right character to negotiate the subtleties of a complex fraud trial. Knockabout jibes against judges 
and opposing lawyers might work in assault or even murder cases, but when faced with eminent 
opponents like Sir Frederick Pollock and William Erle, they would not be allowed to derail a 


documented prosecution case. 


William’s agitation when the jury trooped out was understandable. Listening to Erle 
responding to Wilkins at the end of the trial, followed by a summing-up which William certainly 
would not have liked (not to mention the bad-tempered spats between judge and Wilkins), had 
been an excruciating process. 


Verdict 


Agonised waiting. An hour passed. Another 30 minutes. But then, at quarter past six, into 


the hushed and expectant courtroom, the jury silently returned. 


It was no surprise to find Joshua convicted (again), Lydia guilty, and Georgiana of course 


‘Guilty, by her own confession.’ 
All awaited the verdict on William: 
Clerk of Arraigns — is William Henry Barber guilty, or not guilty? 
Foreman — Guilty.*8 
The Times reported on the reaction at the Old Bailey: 


Great sensation was excited in the court when the verdict of guilty was delivered against Barbet. 
The prisoner, who throughout the trial had appeared in excellent spirits, had evidently expected a 
very different result. The moment the word “GUILTY” had escaped the lips of the foreman a 
death-like paleness overspread Barber’s features, and he exclaimed in a firm but subdued tone, 
“Gentlemen, I am not guilty.” The other prisoners, Fletcher and Mrs. Sanders, heard the verdict 
with the utmost composure. As the prisoners were being removed from the dock, Barber 
addressing the learned judge again said, “My Lord, Fletcher knows I am not guilty;’ but Fletcher 
did not take the slightest notice of his appeal to him. 


The reporter also described ‘a somewhat singular circumstance’ that through both trials 
there had been ‘not the slightest communication’ between William and Joshua, and that when the 
latter said something about the evidence, William ‘turned his head away in a somewhat 


contemptuous manner, and made no reply.’ 


In his shock, William may not have heard the unwelcome news that the agony would start 
all over again at 10am on Monday morning: when the prosecution was to present the Thomas 
Hunt transaction. 


At six-thirty on the evening of Friday 19 April 1844, William Henry Barber was taken 


down, back to Newgate, a convicted felon. 
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Chapter 21 — The Uncertain Glory of an April Day’ 


I conjure Mr. Fletcher, as he would have some peace in his declining years, to declare to 
your Lordships whether I have not been made the victim of a deception. 


William Henry Barber, 22 April 1844* 
A difficult Monday morning, after a weekend of conviction and reflection in Newgate Gaol. 


The prisoners, the lawyers, the reporters, and the greedy eyes of the spectators awaited the 
judges. Three swept in: Gurney, Williams and Maule. 


Speeding up 


If William expected to have a few more days in Court while musing his predicament and 


planning a way out, he was soon to be disabused. The process was accelerated. 


Anyone hoping to hear the evidence in the Thomas Hunt case would be similarly 
disappointed. William Sanders pleaded guilty. According to The Times, he admitted ‘forging, 
uttering, and publishing as true a certain testamentary writing, purporting to be the will of Mary 
Hunt, with intent to defraud ...’,’ but the record at the Old Bailey has: 


WILLIAM SAUNDERS [sic] was again indicted for feloniously inciting a certain evil-disposed 
petson to forge a certain testamentary writing, purporting to be the last will of Mary Hunt. 


On the application of MR. PHINN, te prisoner withdrew his former plea of not guilty to this indictment, and 
pleaded 


GUILTY.4 


Mr Phinn, who was his junior counsel, asked the Court to take into account ‘the prisoner’s 
station in life’: 


Sanders was a man of inferior education; he had been unfortunate in business, and had on two 
occasions been insolvent; and he had been led by persons of superior abilities, under strong 
temptation, and after considerable resistance on his part, into the commission of the offence for 
which he was now placed at the bar. 


Wilkins was as irrepressible as ever, immediately up on his feet and firing back. He took 
objection to the claim that Sanders was led into the crime by ‘persons’, in the plural. Never one to 
miss a chance, he let the public hear something new as well: 


Mr. WILKINS said that his learned friend Mr. Phinn had ... uttered a remark which seemed to 
reflect upon his client (Mr. Barber). Mr. Phinn had stated that his client (William Sanders) had been 
led into this offence by persons of superior abilities. He (Mr. Wilkins) had, from the 
commencement of this case, been anxious to avail himself, if it were possible to do so, of the 
repeated assertions of Sanders that he could prove Barber’s innocence. 


Sanders had, in effect, asserted his belief in William’s innocence? Did that cause a stir in 
the crammed courtroom? Were members of the jury in S/ack present? And what Wilkins said was 
very strong: not only did Sanders believe William to be innocent, he could prove it. Phinn gave 
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some lukewarm help: he had not intended ‘to make the most distant allusion to Barber’. But he 
did not rise to the Wilkins’s lure: he was silent about his client’s ability, willingness, or not, to clear 
William’s name. 


Wilkins now demanded that William be tried in Hunt and Burchard. This was inconsistent 
with his complaints about William being prosecuted at all. He had come very close in his speech 
to accusing Freshfields of bringing the cases only to cover up their own ‘scandalous negligence’. 
He avoided saying outright that the prosecution itself was so motivated; rather, he said that it had 
produced the firm’s acrimonious conduct towards William. He also toned down the language in 
the version he published (see Chapter 9). Explicitly or not, he had undoubtedly implied that the 
prosecution was improperly motivated, and, in effect, that it should not have been brought at all. 
Yet he was now demanding that William be tried, twice more. A classic grandstanding tactic, and 
something that William could use in the future (‘if only I had been taken to trial and acquitted. ..’). 
Criminal defendants cannot force the prosecution to carry on with the case in the hope that that 
will clear their name. Wilkins knew that his demand would not be granted and made the most of 
that — already planning what might help William undermine confidence in the jury’s decision to 
convict. He then made this unambiguous, telling the Court that his client, with his lawyers, 
intended to use ‘every constitutional means of rendering the verdict in the last case nugatory, by 
appealing to the highest legal authorities of the land.’ The prosecutors were in his sights: 


If the counsel on the other side do not proceed with these cases, we shall urge the matter upon the 
attention of the Legislature; for our conviction is that the counsel who conduct these prosecutions 
dare not proceed with the other cases. 


Erle treated this disdainfully: it needed no reply from him. He might have said that there 
was no purpose in expending more public money to gain further convictions because they would 
not change the sentences to be imposed. 


Wilkins stood again and asked Erle to agree that William would be acquitted in Hunt and 
Burchard. Or would he enter a nolle prosequi (which, at least in modern law, is not an acquittal but is 
an indefinite stop to a case, leaving the defendant, in theory, open to being prosecuted again)? Erle 
would not be drawn, even when Mr Greaves for Joshua also said that the remaining cases should 
be concluded in some way: “To this observation no answer was returned.’ There was unfairness to 
the defendants in the lack of clarity about how Burchard and Hunt fizzled out: were they just 
adjourned indefinitely, was no evidence offered, was there a nolle prosequi? It seems like it was the 
first of these. 


William would later claim that he had been disadvantaged because the prosecutors had 
hidden Bircham away so that he would not give evidence. Given that Wilkins was a daring advocate 
who was prepared, amongst other things, to (1) interrupt a judge during his summing-up and (2) 
make ferocious allegations against Freshfields (described by Atlay as ‘this blunder”), it is very 
noticeable that he did not protest to the Court about Bircham’s absence. That was an afterthought. 


A supporter of William, Sir George Stephen, published a book in 1851 in which he tried 
to square this circle, asserting that the decision not to call (any) evidence was motivated by 
Bircham’s invisibility, Wilkins being ‘apprehensive of the disastrous effect of calling every witness 
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except Bircham’. Neither Wilkins nor William deployed this claim, although William did allude to 
Bircham, as will be seen below. 


In the tense Old Bailey courtroom, the defendants were ‘placed at the bar’. They ‘exhibited 
great self-possession’, but William ‘was much paler than before, and seemed to be suffering from 
depression of spirits.’ After a break of 20 minutes the clerk asked, “What have you to say why the 
Court should not give you sentence according to law?’ 


William’s speech to the Court 


William stood first. He spoke calmly and rationally, for about an hour. He acknowledged 
that this process was for him to raise a legal argument if he so wished — and not to prove his 
innocence. Although it is not evident from the contemporary coverage of the hearing, William 
later said (in an article in Charles Dickens’s Household Words, with the help of a professional writer’) 
that he ad raised a legal issue, by asking the Court to overturn the jury’s verdict: 


I have not forgotten, nor shall I ever forget, with what emotions I rose, at the end of a trial which 
lasted a whole week, to make my last appeal, "in arrest of judgment." 


After the verdict, but before being sentenced a defendant could apply to the judge not to 
implement — to ‘arrest’ - the decision of the jury. This mattered at a time when there was no appeal 
against a criminal conviction. The effect, if granted, was to set aside the decision, although it could 
lead to another trial. It covered only technical defects in the case such as a mistake in the 
indictment.® William, however, continued to plead his innocence on the facts — notably by 
mentioning ‘evidence’ that was not admissible. He raised no technical ground which would allow 
the Court to agree with him. His application failed: ‘My appeal was in vain.” 


Some of what William said to the Court, has been mentioned above, in discussing 
particular issues, and so what follows is not a complete rehearsal of his wide-ranging arguments 
(and he repeated some things already argued by Wilkins). 


The decision to call no evidence 


He started by distancing himself from his own barrister, implying that Wilkins had decided, 
without asking him, not to call any evidence: ‘if ... he had asked whether I thought it necessary to 
call witnesses, I should have replied in the negative.’ 


That Wilkins acted on his own initiative is also suggested by Sir George Stephen some 
years later, who gave a reason which neither William nor Wilkins ever mentioned: 


After the case for the prosecution was closed, Mr. Justice Williams retired for refreshment; on 
returning to the court he passed Mr. Wilkins in the passage and made to him the casual remark, “T 
suppose you call no witnesses.” The Serjeant took this as an intimation that the case for the 
prosecution was weak, and, apprehensive of the disastrous effect of calling every witness except 
Bircham, who could not be found, and Mr. Barber’s then solicitor, who was confined to his room 
by sickness, determined to act on the intimation; witnesses were not called, though all Mr. Barber’s 
clerks, to the number of seven, were in attendance.!° 


Why would Wilkins not discuss this decision with William? They were communicating 
regularly in court. If taken by surprise, William could have objected and asked to speak to Wilkins 
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when he heard him say that he was not calling evidence. William was a strong character, and it is 
most unlikely that Wilkins would take such an important step without leaning over to have a word 
with him first. More plausibly, William was distancing himself from the decision, leaving a door 
open for him to complain that no evidence was called in his defence — and add that to the list of 
injustices practised upon him. Wilkins probably agreed not to object, provided William did not 
criticise him. 

This is discussed in Chapter 29. To mention only Stephen’s claim about what Mr Justice 
Williams said, if Wilkins was influenced by that, he was a fool, because there were other players in 
the game: the prosecutors, who would be responding to whatever defence case Wilkins argued, 
and the jury which, crucially — and unlike the judge — made the final decision of guilt or innocence. 


William gives evidence 


William made it clear to the Court that he was not attacking Wilkins for calling no evidence, 
but he caused a ripple of interest by saying that he ‘had, however, very important evidence that 
might have been offered’. What could this be? It turned out to be his own evidence, that Joshua 
had deceived him. He began with something familiar but contradictory. Wilkins had insisted that 
there was no evidence at all that Ann was the same person as the owner of the stock,'' and he had 
invited the jury to infer that Christmas had told Joshua that she was dead, and that Joshua had 
passed this on to him.'* William suddenly told the Court that Joshua had said that it seemed ‘highly 
probable’ that she was the right person. He himself had replied that he did not think there was 
‘much doubt of it’ and ‘I believe she is the owner of that stock.’’? What the judges made of this 
can only be guessed. 


This led to on to William giving yet more evidence. When Joshua reported Christmas’s 


opinion on the signature, he falsely said: 


The handwriting does not agree at all; my friend has compared the signature with that in the Bank 
books. The signature in the Bank books is that of an older person. This is the writing of a young 
lady, and it is certain that she is not the owner of the stock. 


William ‘expressed my regret and surprise’ and asserted (see Chapter 8) that it was then 
Joshua who first mentioned that the date of the power of attorney granted to Ardern Hulme meant 


that Miss Nancy was too young to have been the grantor: 


Fletcher said, “I am satisfied this is the case for another reason. The lady whose stock is in the 
Bank executed a power of attorney before the dividends ceased to be received.” ... Fletcher said, 
“This young lady cannot be the owner of the stock, for 10 years ago she would not have been 
competent to execute a power of attorney, and it seems that such an instrument was executed by 
the real owner of the stock.” 


Fletcher’s report upon Christmas’s examination of the signature was given on about 4 
January 1843, and William would have us believe that Joshua told him about the power of attorney 
at the same time. But he had asked Captain Foskett about a power of attorney (otherwise 
inexplicably) when they met several weeks earlier. 
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Documents! 


To bolster his argument, William handed up documents which, he said, ‘should have been 
part of my defence.’ Even though the prosecutors were supposed to have taken everything relevant 
from Barber & Bircham’s office, it seems that they had not picked up the correspondence with 
Joshua, allowing Wilkins to argue (disingenuously) at trial that when “all the documents connected 
with this transaction were’ seized, there ‘was not a single paper or document which showed that 
there had been any correspondence whatever between Barber and Fletcher as to this transaction.’ 


Was there a hint of annoyance in William’s ‘should have been’ produced? The implication 
is that he was disadvantaged. But how could they have been proved? Presumably by a clerk 
explaining where he found them. Simple. But that would have led to difficult questions — where 
were they when the office was searched? Why had they been held back until trial? 


This would have exposed William’s practice of keeping his correspondence with Joshua 
off the ¢ransaction files — and probably out of the office altogether, (thus preventing Forrester from 
seizing it when he was arrested; and Bircham from seeing it). The first document (see Chapter 8) 
was an ‘extract’ from a letter by Christmas to Joshua, asserting that Miss Nancy was not the owner 
of the stock (but not claiming that the real owner was dead). This ‘extract’ was no doubt forged 
by Joshua. 


The second document led to a rare and bad-tempered exchange between William and 
Joshua in the courtroom. William said: 


This instruction was given by Fletcher to one of our clerks:- 


“Miss Anne Slack, of Abbots Langley, Herts, is not the same person as Anne Slack, late 
of Smith-street, Chelsea, whose will has been lately registered, and that Miss Slack of 
Abbots Langley is still living.” 


Pletcher.- I certainly never gave such instruction. 


Barber (handing the paper from which he was reading to Fletcher.) Do you admit that to be your 
handwriting? You told me that the two signatures did not correspond! 


Fletcher was understood to answer in the affirmative.!4 
Barber continued.- That is conclusive evidence. 


This report is a little misleading. It sounds like William claimed the ‘instruction’ given to a 
clerk was in Joshua’s handwriting. It was not and William had not suggested that it was. He wrote 
in May 1844 that the writer was his own clerk, Macnamara: 


Upon one occasion Fletcher instructed an Articled Clerk Macnamara to enquire at the Bank as to 
what progress [sic] was making. He then gave him the following directions which McNamara 
committed to writing 


"Miss Anne Slack of Abbotts Langley Hertfordshire is not the same person as Anne Slack 
late of Smith St Chelsea whose Will has lately been registered and that Miss Slack of 
Abbotts Langley is still living.’ 
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The Morning Post correctly, it seems, identified the paper that William stuck under Joshua’s 
nose as being the ‘extract? — which Joshua had written — and not the ‘instruction’ written by 


McNamara.'° 


William’s desperation led to yet another peculiarity. This ‘instruction’ is not dated but it 
was almost certainly written at the end of March or possibly early April 1843. Why would Joshua 
give instructions “hen, telling Barber & Bircham that Miss Nancy was not the Anne Slack who had 
lived in Smith Street, Chelsea, and ‘whose will has been lately registered’. William had ‘known’ that 
since January and had passed on his conclusion to Foskett’s solicitor, Mr Baxter, in a letter dated 


the 4° of that month. 


How do we know that this ‘instruction’ was given in March or April? William described 
the process in his speech to the Court, reformatted here, with comments: 


the report Fletcher made to me was, that the young lady at Abbots Langley was not the owner of 
the stock. [This was on 4 January 1843] 


T hold in my hand a statement in Fletcher’s handwriting to that effect, which should have been part 
of my defence. It was given to me as an extract from a letter which Fletcher said he had received 
from his friend in the bank. [Also on 4 January 1843] 


I never knew who that friend was until these proceedings commenced. The letter is in these words 
- “T beg to observe that there is other stock in the Bank, standing in the name of Anne Slack, 
formerly of Smith-street, Chelsea, but now of Abbots Langley, Herts; but she is not the same 


person.” 


During the time this matter was in progress I was conducting a case at the Croydon assizes. [March 
1843, see below] 


My partner attended to the business equally with myself, and so did my clerks. My partner lodged 
the probate at the Bank [on 27 March 1843] and wrote two or three times to Miss Slack on the 
subject. This instruction was given by Fletcher to one of our clerks:- “Miss Anne Slack, of Abbots 
Langley, Herts, is not the same person as Anne Slack, late of Smith-street, Chelsea, whose will has 
been lately registered, and that Miss Slack of Abbots Langley is still living.” 


In May and December 1844, and continuously after that, William dated his time at the 
Assizes to late March 1843. Mr Wills, the proctor, sent the probate to Barber & Bircham on 22 
March, it was filed with the Bank five days later and registered on the 31“ of that month, after 
which it was returned to Bircham. William wrote: 


Whilst this part of the business was in progress, I was much engrossed by the business of the Spring 
Assizes, and was absent on the Home Circuit about ten days, during which Bircham superintended 
the business.!” 


William’s narrative explanation places the instruction around the time he was not in the 
office but attending the Spring Assizes — meaning that someone else would need to record it. The 
instruction itself shows that Joshua told Macnamara that (the fake) Anne Slack’s ‘Will has been 
lately registered’. He presumably meant ‘death’ rather than ‘Will’. There is no other suggestion that 
Anne Slack’s Will was in any way ‘registered’, and, in the instruction, Joshua contrasted this 
information with the fact that Miss Nancy at Abbots Langley was ‘still living’. The fake Anne Slack 
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did not ‘die’ until 17 February 1843 and Joshua, as Robert Hart, registered her death on the 25" 
of that month. The lodgings at 7 Francis Street for Emma Slack were arranged on 9 March. Around 
that time, Georgiana wrote out the forged Will (dishonestly dated 3 June 1842).'* Only on 15 
March 1843, did Joshua mention Emma Slack to William, producing her the next day. 


The rough timing of this ‘instruction’ is confirmed by William’s addition of introductory 
text in May 1844: 


The conduct of the matter was by no means [illegible] by me [sic] on the contrary I went to the 
Kingston Assizes and was there during the greater part of the time when the Business was in 
progress. It was then attended to by Bircham and the Clerks who saw Fletcher on the subject 
several times and wrote letters to him and Miss Emma Slack. Upon one occasion Fletcher 
instructed an Articled Clerk Macnamata to enquire at the Bank as to what progress [sic] was 
making. He then gave him the following [HO24] directions which McNamara committed to 
writing 


“Miss Anne Slack of Abbotts Langley [etc — as above] ...”!° 


Joshua instructed Macnamara to find out what was happening ‘at the Bank’? This pushes 
the date past 27 March 1843, because the probate was not lodged with the Bank until then.” (All 
the other known transactions had completed by mid-1842, meaning that Joshua could only have 
been asking about S/ack.) 


What was that all about? The likely answer is that, as lawyers sometimes do, William had 
asked Joshua to give him specific instructions, if not in writing, then to another person in Barber 
& Bircham (who could be a witness if necessary). In genuine cases, this avoids ambiguity in the 
future about what the client said or directed. In a fraud, it provides cover for the solicitor. The 
timing — and William gave no date for the instruction — means that it is a very suspicious incident. 
Was William trying to maximise his own cover? There was pressure. The Bank was considering 
the application, the money had not been secured, Christmas had warned about Miss Nancy’s 
account being marked ‘deceased’. It is not surprising that William wanted extra protection if things 
were to go wrong. Of course, the illogicalities of the incident suggest that it might be merely 
William’s latest entry for the much-contested Old Bailey Fiction Prize. 


Macnamara had written the note. He remained loyal to William for many years and gave 
evidence for him at the Stewart trial. He did so again in civil proceedings in the 1850s. Had he 
indulged William by producing the strange, undated ‘instruction’? There is no obvious time when 
Joshua would bother to go to Barber & Bircham and tell Macnamara what the latter wrote down. 


William did not mention this instruction in his Memorial of December 1844, wisely. 


Unlike Sir George Stephen, William did not link the unavailability of Bircham with the 


decision to call no evidence. He was more ditect: 


I may observe that the whole of this business was known to my partner, who took an active part 
in it. I have, I regret to say, to complain of his conduct; for since the commencement of this 
prosecution, he has kept away from me entirely, and has been in daily communication with the 
prosecutors. We have had no opportunity of taking his examination. 


That was all he said about Bircham, but he did briefly return to the wider issue: 
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I do not wish to complain that my counsel did not call witnesses for the defence — 
Mr. WILKINS.- Will your lordship allow me to explain that? 
Mr. Baron GURNEY.- We really cannot now. 


Barber proceeded.- If my counsel had asked me whether he should call witnesses, I should have 
said it was unnecessaty. 


It is a shame that we do not know what explanation Wilkins was going to put forward. He 
certainly would not have mentioned a private conversation with Johnny Williams as the reason: 
neither he nor William ever did, it was promulgated only by Stephen Wilkins was probably going 
to repeat that, in his view, there was insufficient evidence, on the prosecution case alone, to justify 


a conviction. 
Wiliam on the meeting with James Freshfield 


William accepted that he had not given Joshua’s name to Freshfield, but not that he had 
refused to do so outright: he declined at the time (but had suggested further contact between the 
two solicitors). He said, ‘I also informed Mr. Freshfield that I had reason to believe there might 
have been some mistake in the Bank books; for Fletcher had informed me that there were the 
names of two Misses Slack in those books, and that both were marked “dead” ...’ Wilkins had 
chosen not to ask Freshfield whether William had said this to him, no doubt because he feared a 
denial. Nor would William have said this to the Bank’s solicitor, because it would provoke 
questioning: what do you know, how do you know it, what is the mistake? Answering would have 
exposed that information leaking improperly from within the Bank. Freshfield would be keen to 
know the nature of the mistake because he was establishing the facts of the fraud. Intelligent and 
respectable investigators do not ignore a statement of this sort, if only because they do not want 
to waste time and effort in pursuing the wrong line of inquiry. 


Exoneration by co-defendants 


A painful aspect of William’s address to the Court was his desperation to rely on evidence 
that was not, at the time, admissible: his own and that of his co-defendants. This will be discussed 
in Chapter 29 but for now we can note that he said: 


The prisoner, William Sanders, has over and over again declared that he has a perfect knowledge 
of my innocence; and I feel it a great cruelty to me that the prosecutors have made no use of that 
statement. Sanders is the husband of the pretended Emma Slack, and therefore is fully aware of all 
the proceedings connected with these transactions. He knows that I was kept in the dark — that I 
was not aware of this system of fraud. 


A ‘perfect knowledge’? Not only unlikely, but impossible. Did William then glance over at 
Sanders, also in the dock, and to his barrister, when he continued? 


I do not think he will deny that he has frequently declared he knows me to be innocent. He made 
that declaration in January last; and a communication was made on the subject to Mr. Freshfield, 
of which he did not think fit to take any notice. I may remind your Lordships that there is no 
sympathy or connection between Sanders and myself; I had only seen him twice before the 
commencement of these proceedings. 
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No response from Sanders or his counsel. Not a nod, not a word. He might have been 
advised not to provoke the judges by telling them that the jury had reached the wrong verdict in 
William’s case, just before they decided what sentence to impose on him. And as for ‘perfect 
knowledge’, how did that sit with William’s emphasis that he had only met Sanders twice? 


About five months later William wrote to Freshfields and acknowledged: ‘Although I 
understand it has been supposed that the declarations of Sanders and his wife of my innocence are 
not conclusive, as they might have been in ignorance of my guilty knowledge, the most prejudiced 
mind will, I conceive, will not apply the same observation to Fletchet’s.’*' The declarations will 
engage two Chapters (27 and 28) later. 


Last things 


William, like Wilkins, was unhappy that the prosecution enjoyed the last word in a 
government case. But Erle had to reply — to deal with the nonsense that had emanated from 
Charles Wilkins and hung in the air like the murky London air. William believed that Erle’s reply 
had been conclusive. With characteristic confidence, he said: 


In ordinary prosecutions, where the prisoner does not call evidence in his defence, his counsel has 
the last word; but in a Crown prosecution the prosecuting counsel has the right of reply. I feel 
quite satisfied that if the learned counsel for the prosecution had not exercised that right in this 
case, I should have been acquitted.”” 


Very possible, but (a) that result would have been based on the various dubious, to put it 
mildly, positions Wilkins took and argued, and (b) acquittal might have been the wrong result 


anyway. 


Cheekily, William also relied on, ‘the two conflicting verdicts in this trial and that which 
preceded it.’ He explained: 


In the first case, which involved precisely the same principle as the present, I was acquitted without 
hesitation. In the present case the jury were in debate or consideration for something like an hour 


and a half. 


William’s speech was not going to change the verdict, and so the judges resisted the various 
obvious answers to this rubbish, suppressing their amazement that an experienced lawyer would 
say such things to judges (as opposed to a jury or in public discourse). The available answers 
include: 


(1) “Yes, and one can equally argue that the inconsistency is because you should have 
been found, consistently, guilty in the first and second trials.’ 


(2) The Stewart prosecution failed because the charge against him was very (too) 
specific — that he was an accessory before the fact — and collapsed when doubt was 
shed on Hyatt’s evidence on when he travelled to Great Marlow. No such problem 
arose in Slack. 


(3) Consequent on (2), the two cases were vot decided on the same principle. 
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Any sympathy or credit William had earned by his speech so far would be obliterated by 
this. Judges see straight through this sort of thing. He was trying to mislead them. Or perhaps his 
eye was on the (press) gallery, since he repeated this lie in the future. 


William repeated many of Wilkins’s arguments, one of the best being that ‘not one farthing’ 
of the proceeds of the frauds had been traced to him, and that, unlike the wealthy Joshua, he was 
‘utterly destitute’: ‘Is it probable that I should have been in this condition if I had been a guilty 
participator in these fraudulent transactions?’ After ‘upwards of an hour’ he concluded with an 


impassioned and measured appeal: 


But I think, my Lords, that I have shown I have been the victim of deception. It is in consequence 
of the deception practised upon me by Fletcher that I am now standing before your Lordships. I 
assure you, my Lords, most solemnly, that throughout this business I have acted merely as a 
solicitor. At the conclusion of the trial on Friday I solemnly declared what I now solemnly repeat, 
that I am perfectly innocent of the charge imputed to me, of a guilty knowledge of these 
transactions, and I conjure Mr. Fletcher, as he would have some peace in his declining years, to 
declare to your Lordships whether I have not been made the victim of a deception. I am quite 
aware that your Lordships must act upon the verdict that was pronounced on Friday; but I sincerely 
hope that your Lordships in passing sentence upon me will take into consideration the 
circumstances I have now, very incoherently, submitted to your consideration. I declare that I am 
innocent of the crime imputed to me. As I expect to answer for the declaration in a future world, 
I solemnly declare that I have been deceived by this man, Fletcher, who had obtained my 


confidence. 


In ‘conjuring’ Joshua to declare that he had been deceived, William was using that verb in 
a sense that is less common in modern times: ‘to implore (someone) to do something.” 
Unfortunately, as with William Sanders, there was a deathly silence from Joshua and his lawyers. 
Was silence a/most acquiescence? Readers of the Morning Post were given a little more detail than 
those of The Times. Earlier in his speech, Joshua was explicit. William said: 


A system of deception had been practised against him by that man (pointing to Mr. Flecther). 
Mr. Fletcher — No, no. 


Mr. Barber said he had never any desire to increase Mr. Fletcher’s difficulties, but the frightful 


circumstances in which he was placed were owing to Mr. Fletcher.” 


William had spoken well, even though the judges would silently dismiss most of what he 
said as being ‘defence’, for which it was too late, and refusal to accept the verdict, rather than a 
plea in mitigation. His articulacy perhaps begins to explain how he later gathered support. The 
Times reported: 


The prisoner manifested extreme self-possession throughout [his address], and spoke with great 
fluency, firmness, and clearness. 


Joshua speaks; Sanders, Lydia and Georgiana say little 


Joshua was next. Would he know, at the third opportunity, declare William’s innocence? 
That question has two answers: no, and yes. 
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Just as he had done during William’s speech, Joshua denied that he had deceived William. 
And although he said nothing to suggest that William did or did not know that there was a fraud, 
there was a strong implication of his innocence. How did “hat work? 


Well, rather obviously. Joshua was innocent (meaning that William, by implication, 
probably was as well). What about the small matter of the evidence, Mr Fletcher? 


His argument was fabulously bonkers. Christmas was the evil mastermind and Joshua his 
victim: ‘in no instance have I acted otherwise than upon instructions received from Christmas.’ 
Remarkably, on hearing this, the judges did not suddenly declare a miscarriage of justice and have 
him triumphantly leave the courtroom on the shoulders of the lawyers ... 


The weirdness continued. He said that Christmas was ‘still ... carrying on similar 
transactions’. The chances of that being true were vanishingly small. Christmas had been (a) caught 
and (b) suspended from the Bank. Nor had Joshua’s barrister suggested to Christmas in cross- 
examination that he was still disclosing information improperly, let alone acting as the principal 
criminal in multiple frauds. 


Joshua gave some support to William with: ‘I am very sorry for the position in which Mr. 
Barber is placed; but, if any deception had been practised by me, as he alleges, it has previously 
been practised upon me.’ That was something — an apology of sorts — but an endorsement from 
such a thoroughly dishonest criminal was not of great value to William. 


William Sanders spoke briefly, but did not declare William’s innocence. Nor did he claim 
that Christmas was the evil guiding hand. He ‘said that he had endeavoured to make all the amends 
in his power for his conduct in this transaction, and he had only to implore the mercy of the court 
for his wife and himself.’ Georgiana (‘who appeared extremely ill and faint’) and Lydia had nothing 
to say. 


Outcomes 


Had Baron Gurney been brought back just for the sentencing?” He was merciful to Lydia 
and Georgiana who had been the ‘tools and instruments of wicked persons’. Georgiana had ‘made 
some slight atonement ... by the disclosures which you have since made, and which have been 
partly instrumental in furthering the ends of public justice.’ Each sister was sentenced to two years 
in prison. That was harsh on Lydia, Georgiana having admitted extensive involvement in Joshua’s 
activities. 

Sanders was sentenced to seven years’ transportation (for his involvement in Hunf). 
Because he was of a lower social order than Joshua and William the unstated implication was that 
he too had been influenced by more able and intelligent men. 


Baron Gurney was unmoved by Joshua’s sudden new defence that he was the dupe of 
Christmas: 


Joshua Fletcher, it is quite clear that for a long period of time you have been carrying on a series 
of most wicked frauds by means of forgeries of the worst description, and have sought out tools 
and instruments to assist you in those nefarious practices. Your station in life, to a certain extent, 


ageravates the offence, for which, only a few years ago, your life would in all probability have been 
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sacrificed. ... the sentence therefore is, that you be transported beyond the seas for the term of 


your natural life. 
Now it was for William to face the judge: 


You, William Henry Barber, have been convicted as an accessory before the fact in uttering a 
certain forged will. After a long and impartial investigation, the jury have felt themselves 
constrained to say you are guilty of that serious offence, and I am instructed to say that the learned 
judge who presided on your trial is perfectly satisfied of the propriety of that verdict; and, 
notwithstanding what has transpired this morning, that there has been no change whatever in that 
opinion, and whether your associate [meaning Joshua, Sanders or perhaps both] had confirmed or 
denied your assertions, it would have made no difference in his conviction of the propriety of that 
verdict. Your station in life is the highest possible aggravation of the offence, and the Court can 
see no reason whatever to distinguish your case from that of the prisoner Joshua Fletcher. The 
sentence of the Court therefore is, that you be transported beyond the seas for the term of your 
natural life. 


Without hope, they stumbled down into Newgate yet again, felons condemned to an 
appalling journey by convict ship to Australia, to be left at the mercy of the horrors dwelling there. 


' From Shakespeare’s Two Gentlemen of Verona. Act 1, scene 3: ‘The uncertain glory of an April day/ Which now 
shows all the beauty of the sun/ And by and by a cloud takes all away!’ Quoted as an introduction to a summaty of 
the S/ack trial by Humphry William Woolrych (1869) Lives of Eminent Serjeants-at-law of the English Bar, Vol. 2. London: 
Wm. H. Allen & Co., 865. 

? The Times (1844) ‘The Will Forgeries’ 23 April. 

3 The Times (1844) ‘The Will Forgeries’ 23 April. This is the source for all later quotations unless otherwise stated. 

4 Browse - Central Criminal Court (oldbaileyonline.org) 

> Atlay (1899) 83: ‘A client's case is grievously prejudiced when such a tone is adopted towards a witness of character 
and integrity ; and when Wilkins came to address the jury he fell into the same fatal error, and launched forth into a 
fierce personal attack; not content with asserting that the acrimony displayed by the bank was due to their own 
carelessness being detected, he assailed Mr. Freshfield with brutal violence: ‘he would deal with him as if he were the 
veriest Lazarus who ever crawled upon the earth’; and maintained that the witness's testimony was absolutely vitiated 
by the admission that he had omitted to mention that Barber had shown heat and indignation at their interviews. 
Apart, however, from this blunder ...’ 

® Sir George Stephen (1851) The Royal Pardon Vindicated in a Review of the Case between Mr. W.H. Barber and the 
Incorporated Law Society (2" ed). London: John Crockford, 67. The Royal Pardon Vindicated, in a Review of the Case 
Between Mr. W.H. Barber ... - Sir George STEPHEN - Google Books 

7 William Moy Thomas (1852) 455-464. 

8 “At any time between conviction and sentence, the defendant may move the court in arrest of judgment. The 
motion must be based on some objection arising on the face of the record, such as a fundamental defect in the 
indictment which cannot be cured by the verdict. The court may of its own motion arrest judgment (see Rv 
Waddington (1800) 1 East 143 at 146). If judgment is arrested, the proceedings are set aside, but this is no bar to a 
fresh indictment (see Vaux’s case (1590) 4 Co.Rep 44a). In practice, the motion in arrest of judgment has been 
superseded by the provision of appeals under the CAA [Criminal Appeals Act] 1968 (see R. v Laming, 90 Cr.App.R 
450, CA ...’ Archbold: Criminal Pleading, Evidence and Practice (2010) London: Sweet & Maxwell, para 5.14. An 
attempt was made to use this to challenge a verdict as recently as 2001: ‘It is enough to say that it is uncertain 
whether an accused is still entitled to move in arrest of judgment at any time between verdict and sentence (see 

e.g. Rv. Gombos [1965] 1 WLR 575 and in R v. Goswami [1968] 2 WLR 1163). In R v. Laming (1990) 90 Cr App R 450, 
a case where an issue arose after conviction but before sentence as to the validity of the indictment, the Court 
indicated that it was for the Court of Appeal, not the trial judge, to investigate it. There may still be some life in 
exceptional cases for the procedure of moving in arrest of judgment between verdict and sentence, as the editors of 
the current edition of Archbold strongly argue ... However, we believe that its proper use nowadays would be likely 
to be confined to a formal error, such as a fundamental defect in the indictment that cannot be cured by the verdict, 
as the Judge ruled.’ See R v Singh [2003] EWCA Crim 3712, para 72. 

° William Moy Thomas (1852) 455-464. 
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10 Sir George Stephen (1851) The Royal Pardon V indicated in a Review of the Case between Mr. W.H. Barber and the 
Incorporated Law Society (2 ed). London: John Crockford, 67. The Royal Pardon Vindicated, in a Review of the Case 
Between Mr. W.H. Barber ... - Sir George STEPHEN - Google Books Stephen mentions the sickness of William’s 
solicitor, Thomas Elisha Bramall, but his evidence was apparently that the writer of the letter from ‘Jane Slack’ was 
the same woman as ‘Emma Slack’ (BB (1853, 9" ed.) 70 (51). This was hardly critical - the name of Jane Slack does 
not even appear in the transcript of the trial. 

11 T deny that a person answering the description of Ann Slack in amy respect, much less in a// respects had been 
found.’ Wilkins and Gregory (1844) 40. 

12°’,. acting on his instructions, and, seeing that the dividends had been unclaimed for ten years, he might well 
suppose that she was deceased. Barber, believing that to be the case, might have represented it as such.’ Morning Post 
(1844) “The Will Forgeries, Second Case’ 19 April. And ‘Christmas had access to the stock books, and might well 
believe, from what he there found, that Miss Slack was dead ... This information, in all probability, he would give to 
Fletcher, and Fletcher, with such restrictions as caution might suggest, would furnish this information to Barber.’ 
Wilkins and Gregory (1844) 32. 

3 The Times (1844) “The Will Forgeries’ 23 April. 

14 Another newspaper was more decisive: ‘Fletcher admitted it was.’ Morning Post (1844) “The Will Forgeries. The 
Sentence’ 23 April. 

15 HO24. 

16 Morning Post (1844) “The Will Forgeries. The Sentence’ 23 April. 

7 BB (1853, 9% ed.) 73 (54). 

18 This was after Joshua had failed to fix the mis-registration of the death of an Anne Slack in Bath. His plan C was a 
death in Pimlico. Georgiana describes how she came to write the Will in her confession: ‘I think about March (I cannot 
speak with certainty to the exact time) Mr. Fletcher called at my residence to see my sister. ... The same evening my 
sister gave me a will that Fletcher had brought her, written his own handwriting, and asked me to copy it, which I did, 
and signed one name as Fletcher had written it. I then took a lodging in Francis street for Miss Slack.’ See Appendix 
5 

') Appendix 19. HO23-24. 

20 OB2, Weldon. 

21 HO52. Letter to Freshfields 21 September 1844. 

22 Emphasis added. 

23 Oxford Dictionary of English, 2" ed. (2005), meaning number 2. 

°4 Morning Post (1844) “The Will Forgeries. The Sentence’ 23 April. 

°5 Atlay makes clear that it was a reappearance by Baron Gurney: ‘On the following morning the whole batch of 
prisoners was brought before the Court, to which Baron Gurney had returned.’ Atlay (1899) 85. 
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Chapter 22 — A New Battleground 


The whole of the circumstances of the conspiracy have been most satisfactorily 
developed; and those who have been prosecuted have met with condign punishment, 
with the complete approbation of the public, who are not to be convinced, in the teeth of 
such evidence of guilt, that any one of the accused is innocent. 


The Sunday Times' 


Those lovely summer months of May and June were lost to William as he waited, waited in prison, 
to embark, in chains, bound for Australia. Frantic efforts were made to stop or delay his departure 
on a dreaded convict ship. 


A jury conviction in 1844 was legally impregnable. There was no appeal. Criminals had to 
muster any resources they had to raise a fuss, enlist the press, gather last-minute petitions — to 
bother, battle, and beg the government to exercise mercy. 


‘Conspitacy’ and a comparison with the Irish State Trials 


Some 25 years later, the “Tichborne Claimant’ had the Morning Advertiser on his side and his 
supporters even set up ‘the T7zchborne Gazette a sheet started in the Claimant’s interest’ and also the 
‘Tichborne News, An Anti-Opptession Journal’.* Foreshadowing today’s ‘miscarriage of justice’ 
industry, activer management of the media of the time (newspapers, journals, pamphlets and 
books) was critical to a strategy of influencing public and political opinion. William’s objective 
became to force the government to commute the sentence or recommend that the young Queen 
Victoria grant a pardon. 


The newspapers had feasted on the Will Forgeries trials at the Old Bailey and, aware of the 
great interest in the case — with an eye to sales and advertising revenue — kept it alive in various 
ways. On the Monday of sentencing, The Times reprinted an article from The Spectator’ which had 
appeared on the preceding Saturday. It was a strange decision because the article had a false 
premise: that William and the others had been prosecuted for conspitacy.* The Treasury had 
steered clear of that (a mere misdemeanour), instead going for specific offences of forgery, and by 
bringing in the wider group, including William, as accessories. The Spectator author had his own 
agenda. In what was known as the Irish State Trial, Daniel O’Connell and his associates, who were 
agitating for Britain to lift or mitigate the weight of its yoke on Ireland, had been in the dock in 
Dublin since January 1844, while William and his co-defendants were being plodded through 
Mansion House hearings. O’Connell and company were charged with several counts of conspiracy. 
Their trial was mired in procedural challenges, and even after convictions in mid-February, the 
Court waded through turgid attempts to have the case and the jury’s verdict set aside. In the same 
issue of The Spectator were two brief, irritated, pieces about the O’Connell case which noted that it 
had resumed but ‘the public is sick of the stale subject’, that ‘New technical delays show that Mr. 
O’CONNELL and his companions have not changed their tactics’, and that the motions for a new 
trial ‘have been so framed as to differ from each other in some trifling respect, with a view to 
enable counsel to apply to the Court on separate specific grounds for a new trial on the part of 
each of the traversers.” Lefty lawyers delaying justice’, anyone? History has proved to be on 
O’Connell’s side. 


424 


One Man’s Justice 


The unsigned Spectator article might well have been aimed at critics of the Irish State Trial, 
because, in the putative context of a discussion about the Will Forgeries, its thrust was to justify 
the criminal offence of conspiracy. Interestingly, the author did not indicate any support for 
William and supported the judges on at least one important issue, the refusal of a separate trial. In 
a twist worthy of William himself, the author noted that his acquittal in Stewart showed that justice 


could be done without separate trials: 


Public justice required that the case of all the prisoners should be gone into at once: but public 
justice also provides that each individual shall only be punished in proportion to his actual 
delinquency; and the acquittal of BARBER on the first trial shows that such a simultaneous 
investigation is quite compatible with individual safety. 


The link with the Irish State trials is most obvious in the conclusion. Part of his agenda 
was to support a codification of the criminal law: 


“Criminal conspiracy” is therefore a necessary category in every complete code of penal law. The 
recorded decisions of English courts of justice establish that conspiracy is a crime recognized by 
the law of England, in regard to offences both against private rights and public security. That the 
shadow of a doubt should ever have been raised on this head, is owing to the inaccessibility, to the 
general public, of the multiform sources of common law; and shows the importance of imparting 
the sanction of the Legislature to the digest of the Penal Law of England proposed by the 
Commissioners. The difference between private offences (offences against the person or property 
of private individuals) and public (political) offences, consists simply in the latter not necessarily 
attaching infamy to the character of the person committing them. The political offender, after he 
has undergone his punishment, resumes his honourable position in society; the thief or swindler 
does not. This is the verdict of the common sense of society, and no law can render it otherwise. 


The Times felt it necessary the next day to publish an editorial about its decision to reprint 
this article, noting that it was ‘suggested by the late trial of BARBER, FLETCHER, and their 
accomplices, and applied, with perhaps an unnecessary circuity of language, to the analogous case 
of Mr. O’CONNELL and his friends’. (Ihe other way round, one suspect.) There had been a 
‘clamour ... raised against the indictment of the Irish conspirators’ which was criticised as ad 
captandum (meretricious and crowd-pleasing); but the editorial was clear (a) in its support for the 
offence of conspitacy and (b) that there was evidence against the defendants in both cases:° 


Mr. O°PCONNELL’S intentions were as clear from his words and actions as Mr. FLETCHER’S or 
Mrs. DOREY’S; and those who with all their might repeated his words and joined in his 
movements can as little plead ignorance of those intentions as Mr. BARBER. 


Conspiracy remains a controversial offence in financial cases. In 2002, the Law 
Commission recommended a new law of fraud; and abolition of the offence of conspiracy to 
defraud, because it is an ‘indefensible anomaly’.’ This led to the Fraud Act 2006, but the 
government refused to abolish the conspiracy offence. In 2018 a leading textbook commented: 
“The offence is one of the most controversial in English Criminal Law . . . It is excessively broad, 
vague and potentially criminalizes conduct by two or more persons that would not be criminal or 


even tortious when performed by an individual.” 


In a remarkable echo of William’s case, the Crown Prosecution Service’ today explains that 


the common law offence of conspiracy to defraud may still be the charge of choice (despite the 
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Fraud Act) in, to summarise brutally, complex cases. Apparently, prosecuting instead under the 
Act could lead to — yes - separate trials and problems about the admissibility of evidence in them, 
leading the CPS to conclude: 


If so, the consequences might be that no one court would receive a cohesive picture of the whole 
case which would allow sentencing on a proper basis. In contrast a single count of common law 
conspiracy to defraud might, in such circumstances, reflect the nature and extent of criminal 
conduct in a way that prosecuting the underlying statutory offences or conspiracies would fall to 
achieve. 


The guidance says that a conspiracy charge might be necessary in ‘cases where the accused 
cannot be proved to have had the necessary degree of knowledge of the substantive offence to be 
perpetrated.’ Even if William’s application for a separate trial had been made today, there would 
be at least a risk that it would be opposed and refused. 


An irony in the ‘clamour’ about Daniel O’Connell’s conspiracy charge is that, as a 
misdemeanour, it carried a light sentence. After conviction on all counts, he faced prison for a 
year, plus a fine, a very different proposition from William’s condemnation to lifelong 
transportation. That does not excuse the O’Connell prosecution, which was brought despite his 
efforts to ensure that his followers acted lawfully, and after he had cancelled the offending ‘monster 
meeting’ due to take place at Clontarf in October 1843 because it had been prohibited by the 
authorities.'” In a trial of some drama, one of the barristers for the defence, James Whiteside QC 
(later Lord Chief Justice of the Queen’s Bench in Ireland), reached Himalayan heights of sarcasm, 
detailing the protestors’ ‘mottoes’ or slogans: 


These were the real loyal mottoes in the mind of the learned Attorney-General. Let us turn now to 
the treasonable ones. Mind, they don't bear the inscription of "Church and State," for one of the 
first of them was "Liberty and Old Ireland." Compare that with church and state, and if you do 
not conclude it is rank treason, why (the remainder of the sentence was lost in a storm of laughter). 


Task you is it not rank treason and foul conspiracy to put "Liberty and old Ireland" on a flag (great 
laughter)? 


Another has "Repeal of the Union," and another, "We will not be slaves." There's treason for you 
— no getting out of that (laughter). 


Come we now to the next, and it's awful — "We will not be slaves." There's treason for you 
(renewed laughter). 


The people say we will trust in O'Connell and his advice, who tells us to come quietly to a meeting, 
and go home peaceably. There's treason for you (immense laughter). 


He tells us not to commit a crime, and we obey him; that's rank treason at all events (shouts of 
laughter). 


We go to the meetings quietly, return peaceably, don't drink, commit no crime, violate no law, and 
up starts the Attorney-General and tells us it is all rank treason and foul conspiracy (great laughter). 


Oh! says the crown prosecutors, those fellows have returned to reason; they won't get drunk and 
break each other's heads now; they won't go to gaol, they will persevere in dogged peace and 
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tranquillity and we are all ruined. It must be treason — rank and foul conspiracy (shouts of 
laughter). 


Why, Sir Thomas Staples will not have a single case in the north-east circuit (laughter). In north or 
south, east or west, there will not be a man to go to gaol (great laughter). 


The crown prosecutors start up, crying out, down with the temperance bands (laughter). 


The fellows won't meet in the public houses, but they play music, and the crown lawyers all 
conspire, confederate, and agree to make that a conspiracy (roars of laughter)."! 


Painful though these scathing comments must have been to the listening prosecutors, 
things turned rather more serious when the famously bilious'” Attorney-General, Sir Thomas Berry 
Cusack-Smith, generally known as TBC Smith or Alphabet Smith, took severe objection to the 
speech of another defending barrister, Gerald Fitzgibbon QC, and passed him a note during a 
short adjournment. Fitzgibbon read it and handed it back. When the judges returned, he rose: 


Now, my lords, I ask the Attorney-General to hand up that note; and if he will not, I will tell your 
lordships the substance of it. He tells me in that note that I have given him a personal offence, and 
he calls upon me, if I don't apologise for it, to name a friend (sensation throughout the court). 


To ‘name a friend’? Alphabet Smith had challenged him to a duel. The ‘friend’ would be 
Fitzgibbon’s second. Smith did not hand up the note, and the incident spiralled. In a comment 


that might be a report of what Smith said, or Fitzgibbon’s gloss on it, the latter continued 


with a pistol in his hand, he says to me, "I'll pistol you unless you make an apology;" and I cannot 
help telling him now, that such a course won't draw an apology from me. 


The appalled judges said they would not comment and then proceeded to do so: ‘of all 
men in the profession the Attorney-General is the last man who ought to have allowed himself to 
be betrayed into such an expression of feeling as has been stated to the court as having taken place 
in the very presence of the court; for although it took place during our temporary withdrawal, and 
we were not personally present, it yet occurred while the court was sitting in the discharge of its 


judicial functions.’ 


The bitterness simmered and the hearing could only continue when Smith withdrew the 


letter, with little grace." 


The Times editorialist wrapped up the connexions between the cases by giving a number of 
examples where circumstantial evidence clearly demonstrated criminality, leading up to: 


And, finally, if Mr. BARBER, after prosecuting a series of the most minute inquiries into the 
circumstances of Miss ANNE SLACK, and obtaining her signature, proceeds conjointly with his 
medical friend to introduce a sham EMMA SLACK to Doctors’ Commons and the Bank of 
England, for the purpose of obtaining £3,500 stock as ANNE SLACK’S executrix, and in his own 
person carries off from the Bank in gold £600 of the spoil, the jury, and the world with the jury, 
feel no difficulty in presuming that he was party to the whole contrivance — that he, like the rest, 
was working for the £3,500, and that the 600 sovereigns were his share of it. Common sense tells 
us that it is all one great operation, for the whole of which each of the parties privy to it is 
responsible. ... The ATTORNEY-GENERAL insisted upon [a single trial] ...; and nobody thinks 
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of blaming him. Nor would any one, but for party purposes, dream of complaining that the same 
method is adopted with sedition in Ireland as with forgery and swindling in London.'4 


Newgate and Millbank 


William later wrote that, while in custody, he was unaware of what was going on in the 
outside world. He was busy in Newgate dealing with Wilkins, Peckham and various friends who 
offered continuing support. He asked to see his co-defendants so that he could get them to sign 
declarations of his innocence which he had written out. This was refused but the Governor offered 
to speak to them himself instead. Joshua and Georgiana refused to sign anything and said that 
William ‘knew all about it’. Lydia and her husband were more accommodating and said that they 
had no objection to doing so, although Lydia added ‘that she had been only concerned in one case, 
and that she had only seen Mr. Barber once, and that in his professional capacity for a minute in 
this business.” 


Wilkins was recetving many letters about the case and decided to place an advertisement, 
which The Times carried on Friday, 26 April: 


MR. BARBER’S SENTENCE.- As it is utterly impossible that Mr. Wilkins can reply by letter to 
the multitude of correspondents who have addressed him on the subject of Mr. Barber’s conviction 
and sentence, he earnestly requests all who can FURNISH any INFORMATION indicative of his 
unfortunate client’s INNOCENCE to call on him, as early as possible, at 8, King’s Bench-walk, 
Temple. 


A week after their sentencing, on Monday 29 April, William, Joshua and Sanders were 
roused early and herded with 76 other prisoners into an open van for the short journey to Millbank 
Penitentiary, where they would be held until their transportation ‘to Botany Bay’.’° William was, 
no doubt, oblivious to the prison’s link to Swart: its construction had been so botched that Sir 
John Rennie, brother of John Stewart’s employer George Rennie, had been asked to advise on 
plans to fix it.'’ William’s account of this day was published in Household Words many years later: 


The present separate celled prison omnibus had not come into use at that time; and, after the trial 
was over, myself and a batch of other prisoners were conveyed from Newgate in a long van open 
at the top and guarded by a policeman, in the place of conductor, to the prison at Milbank. I was 
chained leg to leg with a man who had been twice convicted of burglary. The operation of riveting 
on the irons is a painful one, and is performed with as much rudeness and with as little feeling as 
it could have been done five centuries since -- each stroke of the riveting hammer causing a 
sensation of pain something like tooth-drawing. 


It was a fine spring morning; and through the entrance of the vehicle, I caught a glimpse -- perhaps, 
as I thought, for the last time -- of the busy streets, already growing strange to me after the three 
months' imprisonment which preceded my trial. I thought of how often I had passed through those 
very streets, as free and happy as any of the throng I saw there. Some stood to look at our vehicle; 
though most were too busy to take any heed of us. The sun was shining; the shopkeepers, here and 
there, were unfurling their street blinds, or watering the pavement in front of their doors. A water- 
cart had passed over one part of our route, and the air seemed so fresh to me, who had been used 
to the close atmosphere of a prison cell, that I could have shut my eyes and fancied myself in the 
country. The narrow strip of sky between the two lines of houses which we were able to observe 
above our roofless vehicle seemed bluer than it had ever been before: the colours of the shops 
were brighter; the people in the streets, men, women, and children, more neat and clean than when 
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I had seen them last. A business-like air was in the countenances of most of them. Every one 
seemed to be charged with an errand. I almost wondered to see them wending so gravely towards 
the city on such a fine morning. Yet how often I had been one of them; and had never dreamed, 
unless by predetermination, of wandering away into the country on such a fine day to enjoy that 
liberty, of which I had never truly known the value until then.'8 


William did not mention in this article that he had a panic attack when he arrived at 
Millbank: 


Barber, as soon as he alighted, was seized with a fit of tremor which lasted some time. On his 
recovery, he was taken, with his associates, and placed in separate cells [sic], in the eastern wing of 
the prison, which is considered the most healthy. They have each of them a bible, prayer-book, 
and a few religious tracts allowed them to read. On Sunday, they attended divine service in the 
chapel. Barber appeared to be labouring under great anxiety of mind, and now believes that his 
friends will be able to procure a commutation of his sentence.!? 


He might well have trembled. Millbank was ‘a cold, gloomy building with three miles of 
labyrinthine passages. One warder is recorded as still having to mark his way with a chalk after 
seven yeats’ setvice.”” By 1844 it was being used as a holding centre for prisoners on their way 
elsewhere, such as Australia, and operated the ‘separate system’ by which inmates had to observe 
silence and were mostly confined in single cells.”’ William later said ‘we had been kept upon the 
silent and solitary system.”” He was set to work as a tailor. 


On the day William arrived at Millbank, Wilkins sent a second — panicked — letter to The 
Times which was published on 3 May, explaining that ‘It seems that I have (unintentionally, God 
knows) violated what is termed professional etiquette by’ the advert. He explained that he had 
received over three hundred letters ‘most of them proffering information, or suggesting 
expediences in favour of Barber.’ He reiterated his belief in William’s innocence and refuted the 
accusation ‘by a malicious scribbler in a Sunday paper’ that he was impugning the verdict, cleverly 
saying that it was obvious that he was seeking mew evidence that had not been before the jury. His 
‘only object was to befriend a friendless man’: 


Under the circumstances described, what was I to do? Not a moment was to be lost. The attorney 
who instructed me at the trial was confined to his bed by illness; I knew no one to whom I could 
point as referee. What, I repeat, could I do? Believing that an innocent man was on the brink of 
irretrievable ruin — that without immediate help he must fall — when that help was extended, was I 
to reject it because etiquette forbade my interference? 


Joshua and Georgiana condemn Wiliam — Mr Cope, Governor of Newgate 


On another page that day’s Times reported Joshua’s and Georgiana’s refusals to sign 
declarations of William’s innocence, something which he never mentioned in his writings. The 
context is important. The Lord Mayor at Mansion House had become aware that William was 
proclaiming his innocence, basing his argument on supposed declarations by his co-defendants — 
and that people were listening. Most unusually, the Mayor decided to respond. He asked the 
Governor of Newgate, a Mr Cope, to attend and report what he knew about the alleged 
declarations. Before Cope spoke, the Lord Mayor made his own views very cleat: 
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the most positive assertions had been made that Mr. Barber was declared by those with whom he 
was said to have conspired to be wholly innocent of the knowledge or even of the suspicion that 
the wills ... were not bona fide instruments. There were, it would seem, many who were influenced 
by the assurances of Barber that he merely acted in his professional capacity, and by the apparently 
candid appeals which he made to the public by referring to the whole tenor of his previous conduct 
to suppose that he was a martyr. That impression might have been easily communicated to those 
who did not take the trouble to read the evidence; but nothing could be more fallacious in the 
minds of all who had observed the proceedings, and he would not have taken the slightest notice 
of the matter if it were not that people who were endeavouring to excite a sympathy in favour of 
Barber continued to assert that those who were charged as his accomplices most peremptorily 
declared him to be an innocent man. 


Cope then said: 


after the conviction of the prisoners, Barber expressed great dissatisfaction at the verdict, and 
expressed an anxious desire to see and communicate with the sheriffs. I asked him for what 
purpose, being willing to do anything consistently with my duty. He replied “I am desirous that the 
Sheriffs should be present while I read a declaration which I have drawn up, and which I want 
Pletcher, Sanders, Mrs. Sanders, and Mrs. Dorey to sign. It is to the effect that they all declare my 
innocence as regards those transactions, and that they believe that I acted in them merely as a 
professional man.” I said that I did not believe the Sheriffs would consent to be present under 
such citcumstances, and that it was also my opinion that the magistrates would object to such a 
proposition; and I suggested to him the propriety of ascertaining whether the other prisoners would 
be willing to sign such a declaration. Mr. Barber agreed to this suggestion, and Mr. Davis, the 
ordinary,” and I, accordingly asked each of the parties the necessary question. Mrs. Dorey, when 
I asked her whether she was willing to sign a declaration that she believed Mr. Barber to have no 
guilty knowledge of the transactions of which he was convicted, replied, “certainly not; for Mr. 
Barber knew all about it. I cannot sign anything of the kind.” I put the same question to Fletcher, 
and he also declined to sign any declaration of the kind, as Barber was well acquainted 
with everything about the transaction. To the chaplain who, [sic] communicated with them, 
they spoke in similar terms, assuring him that they could not make any such declaration, as Mr. 
Barber knew everything about the matter. When I went to Sanders and his wife and asked him 
whether they would have any objection to sign an instrument of the kind, they replied that they 
had not. Mrs. Sanders stated that she had been only concerned in one case, and that she had only 
seen Mr. Barber once, and that in his professional capacity for a minute in this business, and, of 
course, she could have no objection.” 


The Lord Mayor, who had been in Court at the Old Bailey, clearly believed William to be 
guilty: as for those who considered him an innocent martyr, ‘nothing could be more fallacious in 
the minds of all who had observed the proceedings.’ 


Alderman Humphery had been present during the Mansion House committal proceedings 
and he added his few pennyworths, reporting that he had visited Newgate himself and could vouch 
for the truth of Cope’s findings. He agreed with the Lord Mayor. 


It would be easy to miss a coda to the press report: 
Alderman HUMPHERY said, that what had been first stated would most satisfactorily set the 


matter at rest. He had felt very great astonishment at the prevalence of the report that Barber was 
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innocent; but he confessed that that astonishment was much increased upon hearing a brother 
alderman positively declare that he was convinced of the innocence of Barber. 


The LORD MAYOR. — Upon what did he found that belief? 


Alderman HUMPHERY. — I believe upon the mete statements which Barber made to him in 
prison. 


The LORD MAYOR. — It is not to be wondered at then that a report of such a nature should find 
people ready to support it when a city magistrate actively gives it currency. 


This incident is interesting for several reasons, starting with the strength of the Lord 
Mayor’s belief in William’s guilt — a man who had sat through both the Mansion House hearings 
and at least some of the Old Bailey trial. And William had managed to speak to an Alderman while 
he was in custody. This unnamed Alderman was an early wave in what was to become a tide of 
people whom William could convince in person but who mostly ‘did not take the trouble to read 
the evidence’ (as the Lord Mayor put it). On the other hand, it shows that experienced men were 
already expressing concern about his conviction. 


The underlying facts were very uncomfortable for William. Not only had Joshua and 
Georgiana flatly refused to sign declarations of his innocence, but he had himself written out the 
declaration he wanted the four to sign. Governor Cope, in the lengthy quote above, reported William as 
saying that: 


I am desirous that the Sheriffs should be present while I read a declaration which I have drawn 
up, and which I want Fletcher, Sanders, Mrs. Sanders, and Mrs. Dorey to sign. It is to the effect 
that they all declare my innocence as regards those transactions, and that they believe that 
I acted in them merely as a professional man. 


This became William’s main strategy. Get people to declare their belief in his innocence 
and throw the declarations at the government. He would control the wording (as best he could), 
and he would therefore (repeatedly) have the signatories express what he considered to be his best 
arguments. That approach would be at risk if his readers knew what had happened at Mansion 
House on 2 May 1844 and so it had to be erased from his version of history. 


The players and their friends have their say 


Readers of another newspaper learned the next day that Lydia and Georgiana had been 
taken to Giltspur Street Compter where they had been set to the painful job of picking oakum — 
untwisting old rope into corkscrew stands before unrolling those as well — that was said to be very 
hard on the fingers. They were quickly stopped from this, because it constituted ‘hard labour’, to 
which they had not been sentenced, and they did needlework instead.” 


William’s solicitor, Thomas Elisha Bramall was compiling a petition to the Queen.” 


Georgiana’s husband, Josiah Dorey, felt compelled to write to The Times on 29 April 
disputing reports that he had abandoned her: rather, he wrote, he visited her every day or ‘as often 
as the regulations of the prison would allow’. He insisted: 
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Believing her participation in crime to be imputable to the despotic ascendancy which her guilty 
confederates had acquired over het, I still cherish the strongest affection for her, and shall receive 
her again into my house, and my home, if Providence should in mercy permit her to survive the 
imprisonment assigned her.?8 


The case was summarised in various publications. An article in the Swnday Times carried 
useful background information which has been used to describe the frauds and the defendants in 
earlier chapters. It was probably based on the prosecution’s statement of facts. For example, the 
article included a comment that Bircham “disliked business’ — an assertion which is also attributed 
to the prosecution’s statement.” The press seemed content with the verdicts. On 5 May, the Sanday 


Times atticle included: 


The whole of the circumstances of the conspiracy have been most satisfactorily developed; and 
those who have been prosecuted have met with condign punishment, with the complete 
approbation of the public, who are not to be convinced, in the teeth of such evidence of guilt, that 
any one of the accused is innocent.>9 


The article made various allegations about William’s character: 


Barber’s business appeats to have been of the most speculative and unsatisfactory, not to say 
fraudulent, character. For the last five years, or thereabouts, he had been connected with Fletcher, 
and a principle [sic] part of his business seems to have consisted in discovering the representatives 
of persons interested in stock in the Bank on which the dividends had been unclaimed, and for 
giving information relative to what he demanded and received large sums of money, varying from 
five to twenty per cent. His conduct in these cases was generally marked by much deception, and 
always based on false representation. In more than one case he expressly denied to the parties that 
the property of which he offered information was stock; and in several instances he entered into 
agreements in the name of a third person (a Mr Turrell of Brighton), and under that name agreed 
to give information, on an engagement by the party to whom he gave it, to pay him twenty per 
cent of the money recovered. Since the proceedings have been on foot, representations from all 
quarters, of acts of oppression and injustice committed by him, have been received, and, we believe, 
no person has been mote seriously injured or had greater reason to complain than Mr Bircham, his 
partner, who has paid the sum of £1,750 for one half of the business, from which he has drawn 
about £400 only, and which is now utterly insolvent. What Barber has done with the money cannot 
be ascertained. He is represented as always being in difficulties. There are no partnership assets, 
still there are debts, for which Mr Bircham is liable, to a very considerable extent.*! 


Was the journalist mistakenly attributing Joshua’s conduct to William? The obscure writing 
ultimately yields a conclusion that the allegation is clearly against William and not his former client. 
This might be because William had his own side-line in unclaimed dividends cases. Both Joshua” 
and William’s own clerk, Robert Peckham, mentioned this (see Chapter 27), the latter saying, when 
asked how many unclaimed dividend cases there were: “That is six, I think. Mr. Fletcher was 
concerned in all those. There were othets besides, in which Mr. Fletcher has not been concerned, 
I believe.’ The article also accused William of hiding Ais own identity as the person in possession 
of information by using the name of Turtell in contracts. (Perhaps it was journalistic sloppiness.) 


Bircham comes in for great sympathy. He was probably one source for this article, which 


went well beyond what had been said in Court. In the same piece was: 
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Between two and three years ago he [Barber] advertised to take a partner, and ultimately succeeded 
in obtaining, as such, Mr. Meyrick [sic] Bircham, a young man of good family, in Norfolk, and who 
paid him, on his entering the partnership, £1,750 by way of consideration for half the business. 
Mr. Bircham was a person who disliked business, and took only the part of an agent to Barber, 
who was thus enabled to carry on his schemes without interruption. 


All of this is remarkably supportive of Bircham, but the assertion that he ‘disliked business, 
and took only the part of an agent to’ William probably contains at least a grain of truth. Neither 
William nor anyone else ever fully described what Bircham actually did in the firm independently 
of William. 


This article raises two contrasting issues: its objectivity is in question if it was influenced 
by Bircham; but it also provides a close insight into the background, from someone who knew 
things damaging to William. And much of what is in the article has been verified by other sources. 
For example, we have independent confirmation that the commission in Robins was negotiated at 
(a maximum of) one-sixth of the money.* 


Georgiana’s confession is published in full 


On 20 May, the Morning Post, and indeed The Times, published Georgiana’s confession, 
omitting the part dealing with Szewart which had already been read out in Court. (A paraphrased 
version had been published by The Weekly Dispatch of 19 May.*) Adding the two statements 
together provides a vivid overview of Joshua’s activities and also gives the lie to the repeated 
assertions by Wilkins that she had declared William’s innocence. The complete statement is several 


pages long and is set out below in full, with some sub-headings added for ease of reference: 


It is now about fourteen or fifteen years since I first became acquainted with the prisoner Fletcher, 
who was then living in the London-road, and practising as a surgeon, having a chemist's shop there; 
I was then residing in Portland-street; I cannot speak with certainty of my age; to the best of my 
belief, I was about eighteen or twenty; both Fletcher and his wife expressed a great partiality for 
me, and I became a frequent visitor at their house. 


They introduced me to a Mr. Stokes; and represented him as a gentleman holding a situation in the 
Bank of England. Some time after my intimacy at Fletcher's, Mr. Fletcher and Stokes solicited me 
to go to the Bank; they said, if I would only sign my name and address for them as a bondswoman, 
they would and did give me £50; I wrote more than signing my names and went to the Bank, I 
think more than once, with them both, and to the Commons'; I did not understand the business 
at all; Fletcher and Stokes took the money in their possession, that was paid at the Bank, and 
afterwards went to an inn, with a Mr. Pizey, (or Pizley,) who acted with them at the Bank, Mrs. 
Pletcher, and myself; after a long conversation between Fletcher, Stokes, and Pizey, the latter left 
us; we then got into a coach, and returned to Mr. Fletcher's residence, in the London-road. 


I gave the money I received from them, to my mother; I was at that time living with her, also my 
sister Mrs. Saunders, and her husband; neither of them knew that I had any money at all given to 
me by Fletcher; I remained on terms of friendship with Fletchers, for some time; I cannot speak 
of dates with any certainty, but I know it continued up to the first Christmas following the trial Mr. 
Fletcher induced me to enter against Mr. Taylor, for breach of promise of marriage. 


| Steward| 
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After exchanging visits with them, Mr. and Mrs. Fletcher said to my mother and myself, they could 
do much better for us than my being in the Pantheon. On our inquiring how, they said that Mr. 
Pletcher had a friend in the Bank of England that enabled him to get money, and he could get 
some for us; we again asked, in what manner, but they did not explain, beyond Mr. Fletcher 
observing to my mother, that if she would place herself under his instruction and direction, he 
would do well for her, and asked her if she would do as he wished in, every thing; she said she 
would, after Fletcher saying he would guarantee that she should do nothing but what was right; 
Pletcher, after this, explained what he meant by saying there were a great many sums of money in 
the Bank of England without any claimants, which was in the hands of the Commissioners, and as 
there were no relatives left to claim it, it belonged as much to the public as to them, therefore he 
would represent her as a relation to some person deceased, who had left money unclaimed, and 
one of the clerks, who stood high in the Bank, would supply him with all the information requisite 
to take the money; Fletcher then mentioned the name of Stewart, and said, that a man of that name 
had been dead some years, and left a sum of money, which by my mother being represented as 
Stewart's relation, could be easily obtained, but that she must place herself entirely under his 
direction, and leave her home for a short time to go to a lodging which he would prepare for her; 
my mother assented, and promised to do as Fletcher directed. 


He asked, if I knew of any friend that would take care of any letters that might come through the 
post, directed to a Mr. Jones; I mentioned Miss Hawkes, and afterwards asked her, if she would 
take care of such letters, if directed to her care; she said she would, and the letters she brought to 
me, I gave, unopened, to Mr. Fletcher; I do not, or ever did know, their contents; I went to the 
Bank of England with Mr. and Mrs. Fletcher; Mrs. Fletcher waited with me in the Rotunda, while 
Mr. Fletcher went to look for his friend; whilst he was gone, the gentleman passed us; when Mr. 
Pletcher returned, Mrs. Fletcher told him Mr. Christmas had passed us, and we pointed to the 
office he went in; Fletcher went after him; after being absent some time, he returned, and we left 
the Bank together, Fletcher observing, I might be sure the gentleman I had seen would not risk the 
high situation he held, by giving information for him (Fletcher) to act on, if it were not legal. 


Pletcher took a lodging for my mother, at a shop in Southampton-place, (or terrace) Camberwell, 
in the name of Stewart, and my mother went and lived there in such name, and I, by Fletcher's 
direction, visited my mother as her niece. He said, he would not do any thing for me, if I did not 
give up my business in the Pantheon; that if I would do so, he would establish me, with his 
daughter, in some first-rate business at the West-end; I consulted with my mother about it, and she 
thought it best for me to do as he wished; therefore, I disposed of my stock in the best manner I 
could, and quitted the Pantheon, relying solely on Mr. Fletcher's promise of doing better for me. 


To revert to my mother's case, Fletcher expressed his regret at not having a person at command, 
who would say, that he or she had for a considerable time known my mother as Miss Stewart, and 
sister to the deceased, and, in other respects, to establish my mother's identity as such; on my asking 
him how he did not know of such a person, he said the fact was, he had employed all the persons 
he could in that way; that during the period of our not being on friendly terms, he had two rich 
cases, in one of which he was the principal, and, in the other, he had only a share, but that he 
realized a large sum of money by them; that a man named Briggs, and his wife, were the parties 
employed to take the cases; Fletcher said he had taken lodgings for Mary Briggs the wife, and 
mentioned those cases, to assure my mother that she was not endangering herself in any way. 


On my mother saying to Fletcher she knew a poor man, a tailor, that was much reduced in 
circumstances; he said, tell him you will give him 10/ to identify you as Miss Stewart, and sister to 
the deceased Stewart. He (Fletcher) wrote out an account for my mother, to make herself perfectly 
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acquainted with, and desired her to give it to Griffin after she had done so, that he might know 
what to say as to the particulars of the matter; at the same time, he said, she was to strongly impress 
on the mind of Griffin a belief, that Stewart was my mother's family name. 


Mr. Griffin lived in Duke-street, Grosvenor-square; my mother subsequently saw Griffin, the man 
now in custody on this charge, and made the proposition to him, which he accepted; she told 
Pletcher, that Griffin was quite willing to the proposal; he (Fletcher) then said, that was all he 
required, as Mr. Barber and himself would manage all the rest; I cannot say how long the case was 
in hand; Fletcher was fearful my mother would not live to go through the business; he took her 
medicine nearly every morning; she was then seventy-one or seventy-two years of age; I do not 
know of any other inquiries made, respecting the case, but those I have stated. 


The money was obtained, and Fletcher gave my mother between £400 and £500 for her trouble; I 
heard nothing further of the matter, except that the legacy duty was not paid, although it had been 
invested in the hands of Barber, the solicitor, to do so at the time. An official communication was 
made to Griffin, some time after, from Somerset House, upon which he came to me to know what 
to do; I said he had better take it to Barber, the solicitor; I gave him half-a-sovereign for his loss 
of time. 


Previous to my mother quitting the lodgings at Camberwell, Mr. Fletcher said he should not 
consent to my mother's returning again to Rathbone-place; therefore, much against her inclination 
and my own, I took a lodging in Tottenham-court-troad; I do not recollect the number; it was a 
catver and gilder's shop, on the right-hand side of the road from Oxford-street; I am the only 
person that visited her, while the remained there; she was so unhappy, I told Fletcher I should have 
her home; he reluctantly consented, after she had been there about a fortnight or three weeks. 


In Stewart's business, I gave to Mr. Griffin ten sovereigns; I took them to his lodging in Duke- 
street, and gave them into his own hand; five from Fletcher, and five from my mother. Soon after 
this, I removed from Rathbone-place, to live in Tottenham-court-road; the Fletchers were then 
living in Southampton-place, Camberwell; I spent much time with them; he was our only friend 
and adviser; he frequently said he interested himself as much in my welfare as he could do for his 
own daughter. 


[Burchard 


About this time I went with Fletcher and his wife to the Bank of England. Fletcher went there to 
see his friend, and while we were in the rotunda Mr. Christmas passed us, and stopped to speak to 
Pletcher a moment. Fletcher left to go and have some conversation with him, and after 
Fletcher returned to us, said that Mr. Christmas and himself avoided as much as possible being 
seen conversing together. I asked him why? He replied, he did not wish persons employed in 
the Bank of England to know from whom he got information. 


Soon after this Fletcher said, from the information he had received from his friend, he thought he 
could do some good for me, providedI would do as be instructed me. After some 
conversation with him, I said I would do so. 


Soon after this I was living in Dean-street. He brought a will of Eliza Burchard, of Westminster, 
and several other places, written by himself, and wished me to copy it. I did so. There was only 
one name written on it. He told me to disguise my hand, and write closer than usual, or I should 
not have room. He brought some ink of a peculiar description, in a small phial, to write it with, and 
also a strip of paper, with the name ‘Eliza Burchard! written upon it. Fletcher said he had received 


it that same morning from his friend in the Bank of England, and that he (the clerk) had copied it 
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from the original handwriting of the deceased in the Bank books, and to which it bore as close a 
resemblance as possible. 


After I copied the will, Fletcher in my presence made a fac simile of the same handwriting as that 
sent to him on the slip of paper by the Bank clerk, in the foot of the will, observing, that it was 
what he should do to the will would render it useful, not what I had done. 


In thinking deeply on past occurrences since I related them to my solicitor, I perfectly recollect 
that Fletcher made an impression on the will, with, I think, red wax, and probably with my seal, at 
the same time he wrote the names of Eliza Burchard and William Saunders. He took it away with 
him, and would not stop to dine with me, because he wished to be in time to show it to Barber the 
same day. 


I expostulated with Fletcher for writing the name of William Saunders, that being the name of my 
brother-in-law. He assured me nothing could ever come of it, and said he intended to see William 
Saunders and talk to him, for he was quite sure that, he could do better for him than he would be 


able to do in his own business. 


Pletcher said I must take a lodging, and told me what I should say to the landlady in case she should 
require a reference. I was to say my name was Eliza Burchard, and that I had come from the 
country to stay a short time in London, and that if she pleased I would pay her rent in advance. I 
was also to say that I had friends living a short distance out of town, perhaps I should not sleep 
often at the lodging, but if any letters were brought she was to be particular in taking care of them. 
I accordingly took a lodging in Great Russell street, Bloomsbury, consisting of one back room on 
the first floor, for which I paid 8s. or 10s. per week. I only slept there one night. 


I was disguised when I took [t]he lodging, therefore, I do not think that the person I took it from 
would be able to identify me. It was Fletcher's wish that I should disguise myself. He said he had 
a particular reason for my so doing, which he would hereafter make me acquainted with; for the 
present, I was to leave it to him. He bought me a pair of spectacles, and desired me to wear a light 
hair front, with curls, so as to conceal my face as much possible, and to represent an old maid; 
and I did in all things as directed. 


Some few days after I had taken the lodging I went to Fletcher's house in Southampton-place. My 
mother was at this time alarmingly ill; I was in a dreadful fright about fulfilling the promise I had 
made to him, and I was very uneasy in consequence of having to disguise myself. On expressing 
my alarm to Fletcher, and my anxiety to do nothing more in the matter, he assured me all was right; 
that he had heard from his friend in the Bank. He showed me a note he had received from him, 
on which there was a good deal of figuring. I saw the name of Christmas written at the foot of 
the note. 


Fletcher also showed me an unclaimed dividend book, in which several names were written against 
in [sic] the margin; he said his friend in the Bank had marked them as 'dead! cases. I asked him 
what that meant. He replied, "They are dead law, and are the cases we seek.’ Here he mentioned 
the names of ------------- yes Sees , and -------------- , who he said transacted business in the Bank 


in the same way he did. 


Pletcher said there was no law to prevent individuals having the money if they knew how to 
proceed to get it, and that if any obstable [sic] was thrown his way, I should see that he would 
immediately carry it into the Court of Chancery. He here observed that he had done so in one case; 
that objection had been raised to his obtaining the money, but they were afterwards obliged to give 
it up. After this information I acted with confidence. 
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Fletcher told me he had shown the will to Barber, who said it was all right. As the time drew near 
when I was to go to the Bank, Fletcher said I must be identified. I asked, ‘Are you going to identify 
me?’ He replied, no; he should not be seen with me, but that Mr. Barber would do all that might 
be required; he knew all about the business; therefore he would answer all questions. 


Mr. Fletcher then gave me Barber's address, and said he would take me to him on the following 
morning. He told me to disguise myself as I had done before, and to get into an omnibus 
that would put me down at the corner of Farringdon-street about eleven o'clock. I did so, and 
passed Fletcher, who was waiting for me, several times, and he did not recognise me until I went up 
and spoke him, and he then took me to Barber's office in Bridge-street. Fletcher introduced me to 
Barber as Miss Burchard, and I sat down in the office for some time. 


Pletcher and Barber, after conversing, left the office together, and after a short time both returned. 
After a few minutes Fletcher left and Barber took me to a proctor in Doctors' Commons, 
where the will of Eliza Burchard was produced, to the best of my recollection, by Barber. 


The proctor, on reading the will, observed that it must have been a clever woman to write it. Barber 
replied, 'Oh, copied, copied, I dare say.' I was then taken before some gentlemen, and had to make 
an affidavit. I was not aware should have to so before I went. Some questions were asked, and Mr. 
Barber answered them all. 


I returned with Mr. Barber to his office. He said should want me again, and would write to let me 
know when. Fletcher and Barber seemed to understand each other very well, and it was quite 
obvious that all the papers it was necessary to have were in readiness before my arrival Barber's 
office. 


I went subsequently to the Bank of England with Mr Barber, and wrote the name Eliza Burchard 
in several books. Barber identified me as Miss Burchard. He was the only person who accompanied 
moe, either to the Commons or the Bank, through the whole business. The money was obtained. It 
was paid over in my assumed name of Eliza Burchard to Barber. I cannot say what he did with 
the money. When I received it from him, Fletcher was waiting for me. I gave him the money, and 
he went to my house with me. He had pen and ink and made calculation what he considered due 
to me after deducting the expenses, and 5 per cent, for the Bank clerk, he gave me between £600 
and £700, which said was half the sum left. The other half he said was his. 


Barber's account was made out at the time he paid the money. Fletcher previously told me to pay 
Barber, and give him £5 more than the amount of his bill, for hastening the business. I acted on 
everything as Fletcher directed me. A few days after the settlement, Fletcher told me that Barber 
had kept more money than was sufficient to pay the duty, and as it was proposed that Mrs. Fletcher 
should accompany me to Bristol, Fletcher said I had better write to Barber from there about it, 
which I did, and he (Barber) remitted the difference of amount by post-office order. It was about 
£4. I gave Fletcher two sovereigns. 


I have never had any communication with Barber since, nor ever seen him until I was at the 
Mansion-house. I think it was previously to my going to Bristol Fletcher changed some bank-notes 
for me at the Bank of England, and brought me gold for them in a small canvass bag. He brought 
it to me on London bridge, where I was waiting for him. I put the money into my own bag, 
with some sovereigns I had in it, and took it all to the London and Westminster Bank, near the 
bridge, where I invested it in my own name. The money was in a velvet bag, and the clerk 
observed it was not many ladies' bags were so rich. I cannot speak with accuracy as to dates, but 
to the best of my recollection this occurred three years ago. 
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I afterwards withdrew the money from the London and Westminster Bank, and placed it in 
the Bank of England, where I had previously purchased stock to the amount of £350 in the New 
Three-and-a Half per Cent. Reduced Annuities. 


Philpots was the name of the broker employed by me. Fletcher introduced me to him. 
[Cole and Blake?| 


Some time after my mother's death my sister from Bristol visited me while I was living in Dean 
street. She visited the Fletchers, for, think, the first time. Mr. Fletcher came to my lodgings to see 
her, and, at his request, I took a lodging in Museum-street for a Miss Cole. He said she was a 
lady coming from the country that he was going to do business for at the Bank. I was to charge 
particularly the person who let me the lodgings to be careful of all letters that might be 
brought there for Miss Cole. The same day I took the lodging my sister and myself met Fletcher 
by appointment, in St. Paul's Churchyard. We went into an office near there, where I signed 
the name of Jane Blake, according as Fletcher told me do. I do not remember or not whether my 
sister wrote. This is all, to the best of my recollection, that I know or did know concerning anything 
that might have been done. 


[Joshua’s attraction to Georgiana] 


Some time after this, Fletcher having observed that a young gentleman was paying his addresses to 
me, spoke to me on the subject. Mrs. Fletcher had then been dead some thirteen months. Three 
months after her decease he intimated a partiality he felt for me, and had for many years. Soon 
after this he met the gentleman he was fearful I liked at my house, and the following day wrote me 
a strong letter on the subject (I having told Fletcher previously that the gentleman was only a 
friend, and that I was anxious to retain his friendship, as we had known each other for many years, 
and he had been a favorite of my mother's), in which letter he said it was useless for me to say the 
gentleman in question, whom he saw at my house, was only friend, for it was well known that when 
a young gentleman frequently visits a young lady, it must for some purpose either honorable or 
dishonorable. If the first, why did I deny it? If the second, the sooner such visits were discontinued 
the better. 


I mention here the contents of this letter sent to me by Fletcher, because I gave it to three or four 
acquaintances to read, and it being sealed with the same impression as that found by Forrester at 
my house, they might probably remember it. The letter, with others, I unfortunately destroyed 
previous to my marriage with Mr. Dorey. 


During the time my sister was in business at the Pantheon, Mrs. Fletcher went with me to see her 
there, and purchased two seals precisely the same. She kept one herself, and gave the other to me. 
Pletcher was at variance with me because I expressed such indignance at the letter he had sent me. 


Some time after this my brother-in-law, Mr. Saunders, came from Bristol; he was angry with me 
for refusing to accept Mr. Fletcher. Mr. Saunders visited Fletcher, and talked to him the subject, 
saying it was injudicious of him to propose to me at when I was so grievously afflicted by the loss 
of my mother, and he having so recently lost his wife; therefore Fletcher came again to see me. 


[Will of Mary Hunt] 


It must have been about this time that Mr. Saunders said he should like see Miss ------ , an 
acquaintance mine. He saw her two three times, and talked to her. He did not sleep at my house, 
as was his usual custom, but was lodging near Hungerford market. 
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I met him one day, and he told me was thinking of calling on Miss -------- , to get her to sign the 
paper he had in his hand. I looked at it and found it to be the will of Mary Hunt. I talked to Miss 
------- about the gentleman, my friend (meaning Fletcher), and said it was very likely he might be 
able to get some money for her. 


She signed the will. I took it after she had done so, and looked at what she had written, 
and commented on her not having written her own name, but that of ‘Mary Hunt.' She replied, she 
dared say that would do as well. I returned it again to Saunders, and never heard anything 
more about it. 


What I state here is all the knowledge I have, or ever had, in the matter. 
[Fletcher renews his suit] 


T lent Mr. Saunders £40 or £50 when he first came up from Bristol, and he repaid me before he 
went home. Both he and Fletcher were angry with me, therefore they were not communicative 
with me as to what they were doing. 


Pletcher again urged his suit, and I repulsed him; upon which he said he must know, once for all, 
whether I would receive him as my future husband or not. On my determined refusal of him, he 
said he would never again be on terms of friendship with me, nor give me his advice as he had 
hitherto done. 


From that time up to January, 1843, I neither saw nor heard anything of him, only that he was 
married, and had visited Mr. and Mrs. Saunders at Bristol. 


[Slack] 


I was married to Mr. Dorey in the month of February following, and lived at 45, Oxford-street. At 
that time my sister was visiting me. I think about March (I cannot speak with certainty to the exact 
time) Mr. Fletcher called at my residence to see my sister. He came, I think, twice. On one 
occasion of his coming, I remained in the room with him and my sister some minutes. 


He said to my sister, I hope you will soon get it done.' 

My sister replied, ‘She did not know what to do about it, as she was such a bad hand at writing.' 
Pletcher said,' Perhaps your sister will do it for you.' 

I asked what it was, and he said, ‘Some writing.’ 

I immediately replied, ‘I would do all she required,’ and then left the room. 


The same evening my sister gave me a will that Fletcher had brought her, written his own 
handwriting, and asked me to copy it, which I did, and signed one name as Fletcher had written it. 


I then took a lodging in Francis street for Miss Slack. I do not know what other proceedings were 
taken in the matter, because my sister was fearful I should relate anything about it to Mr. Dorey. 
She did not tell me anything about it. 


On one occasion of Mr. Fletcher visiting my sister at my house in Oxford street I heard him say 
to her she must lose no time in going to Bath. She said to my husband she had occasion to go there 
on business, but would return to town again, and that she would pay my expenses if he had no 
objection for me go with her. He assented, and we went. 
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We slept in Bath one night, and the following morning called at two offices, one near the York- 
house and the other near the Abbey Churchyard. My sister inquired something about a register, 
but I cannot tell what, after she had remained in the lodging in Francis street some time. 


She returned home with me, and one morning she gave me a thousand pound note to look at. It 
was the first I had ever seen, I took it into the shop to show Mr. Dorey, and afterwards returned it 
to her again. 


Soon afterwards my sister returned to Bristol, and I heard nothing more of the matter until I saw 
by the newspapers that Fletcher and Barber were in custody. I should immediately have given to 
the prosecutors all the information I knew (had it not been that my sister was implicated, and 
suffering under severe illness), I felt so assured that Fletcher had nearly all through my life been 
playing on my credulity. 


I have, in this statement, given an account of all the money that I ever received for what I did for 
Fletcher, or any one connected with him. 


I know nothing more of his transactions, or anything of moment relating him, other than a relation 
called on me in Oxford-street a few days previous to my being apprehended by Forrester, and told 
me that he came by Fletcher’s wish to inform me that the officer was coming to examine me. He 
also said that Fletcher had been getting plenty of money, for he had within the last day two 
made over property to the amount £9,000 or £10,000, belonging to Fletcher, and if Fletcher was 
sentenced to transportation he should not be sent out of the country, for he would provide him 
with some prussic acid. 


I have never in my life given the least information to any individual regarding Fletcher's 
transactions, or what I had done from his advice. Mr Dorey (my husband) was perfectly ignorant 
of all my transactions up to the moment of Forrester taking me. 


GEORGINA DOREY. 
Giltspur-street prison, Feb. 28. 
My mother's name was Susannah Combs. 


What does this confirm or tell us that we do not already know? William’s name is 
mentioned 27 times. There is no hint of his being innocent, and to the extent that his guilty 
knowledge is touched upon, the indications are, from what Joshua told her, that he ‘would do all 
that might be required; he knew all about the business; therefore he would answer all questions’ at 
Doctors’ Commons in Burchard. Similarly, ‘Fletcher and Barber seemed to understand each other 
very well, and it was quite obvious that all the papers it was necessary to have were in 
readiness before my arrival Barber's office.’ When she was taken to William’s office as Eliza 
Burchard, she was briefly left alone: ‘Fletcher and Barber, after conversing, left the office together, 
and after a short time both returned.’ 


If she had at some time declared that William was innocent, this is undermined by the fact 
that she only met him twice, in Stewart, and that ‘I have never had any communication with Barber 
since, nor ever seen him until I was at the Mansion-house.’ William himself wrote in May 1844: ‘T 
never knew either Mrs. Dorey Mrs. Sanders or her Husband except in the fictitious characters they 
represented nor ever saw either except in the office and at the Bank.’ 
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Nor is there any reason for her to falsely implicate William. She could have done so to 
support her plea that she had been led into the fraud by others (in the plural) as her barrister had 
said and as her husband wrote in his letter to The Times, but she herself made no such accusation 
in her confession, while she took great pains to explain how Joshua reassured her, concluding that 
‘Fletcher had nearly all through my life been playing on my credulity.’ William is a sideshow and 
her comments are the more compelling for it: she is reciting facts, not trying to bury him as she 
easily could have done, in the way that she wholly, and rightly, condemned Joshua. Had she wanted 
to damage William, she could have (falsely) alleged that she heard him discussing the frauds as 
such and that he kept the 600 sovereigns in S/ack or that he was secretly paid in gold in other 
transactions. 


The confession is, understandably, at least a little self-serving and seems to have been put 
together with the benefit of (good) legal advice, an example being, ‘I should immediately 
have given to the prosecutors all the information I knew’. She insists that Joshua reassured her and 
her mother that all was lawful, such as Joshua’s assertion that Christmas: 


would not risk the high situation he held, by giving information for him (Fletcher) to act on, if it 
were not legal. 


If she had not understood that she was doing wrong, why did she plead guilty? The 
confession itself disclosed, even after allowing for her relative youth, a litany of evidence showing 
that she must have known she was caught up in fraud. Some examples: her mother pretending to 
be a relation of John Stewart; the fake lodgings; Georgiana visiting her as her ‘niece’; Griffin being 
deceived that Susannah’s ‘family name’ was Stewart; disguising herself and pretending to be Eliza 
Burchard; that the Burchard Will had been written out by Joshua and Georgiana was to copy it; that 
she saw Joshua use a facsimile of Eliza Burchard’s signature to ‘sign’ the Will; that she saw Joshua 
‘sion’ a Will in William Sanders’s name as witness; and she saw her friend sign a Will falsely as 
“Mary Hunt.’ 


It need hardly be said that William did not reproduce this document in any of his petitions 
or publications although, as we shall see, he did refer to its existence. 


Georgiana also tried to protect her sister: (a) making it clear that when she was first paid 
by Joshua neither Lydia nor her husband knew where the money came from; and (b) mentioning 


Lydia’s severe illness. 


Joshua must have suffered to hear his late wife’s character impugned. She was mentioned 
by Georgiana several times, including that she knew William Christmas. Georgiana wrote that ‘Mr. 
and Mrs. Fletcher said to my mother and myself, they could do much better for us than my being 
in the Pantheon. On our inquiring how, they said that Mr. Fletcher had a friend in the Bank of 
England that enabled him to get money, and he could get some for us; we again asked, in what 
manner, but they did not explain’. 


Georgiana also revealed several other transactions that Joshua had pursued: one involving 
a Mr Stokes and a Mr Pizey; another in which a Mary Briggs took a lodging in a false name; the 
case where Joshua had sued in Chancery to get the money (the estate of Richard Hunt); and the 
Cole and Blake fraud in which Georgiana took a lodging in Museum Street for a ‘Miss Cole’ and 


herself signed a document as ‘Miss Blake’. William was justified in writing in May 1844 that 
44] 


One Man’s Justice 


‘Fletcher and Mrs. Dorey were concerned in procuring unclaimed dividends prior to the formers 
ill fated introduction of himself to me. They clearly planned all these four frauds and shared the ill 


gotten treasure.” 


Despite the absence of any exoneration for him in Georgiana’s confession, William later 
relied heavily on alleged and actual confessions or declarations by all his co-defendants, to the 
extent that we need consider them and his related argument — that he would have been acquitted 
if granted a separate trial — in their own chapters (27 and 28). 


William’s Petition to the Home Secretary in May 1844 


On 19 May, in the Weekly Dispatch, the public was shown a generic letter that William’s 
solicitor, Thomas Elisha Bramall of 5 Verulam Buildings, had written on his behalf. It was dated 
1 May and asked recipients to subscribe to a petition to the Queen which he was putting together. 
There was an extract from the petition itself which, after ‘in the absence of all appeal from criminal 
verdicts’, prayed for a free pardon or some mitigation of his sentence. The same article noted that 
Wilkins had met with the Home Secretary, Sir James Graham, about the case, but gave no details 
of what the two men said to each other. 


After the initial, understandable, shock of arrival, the solitary life in Millbank seems to have 
suited William. He had at least one ‘kind-hearted’ warder and he was able to write a remarkable 
and very detailed account of his case, quoting at length from letters and documents, suggesting 
either that he had a photographic memory or was allowed to hold them in his cell. This was his 
Petition to the Home Secretary, Sir James Graham, of 21 May 1844, a handwritten, 42 page, 9,500 


word, sour de force.** 


The Petition of May 1844 is William’s first written explanation of his innocence. It is a 
source for the description in earlier chapters of how S/ack played out; and it serves as a base 
document to analyse how William’s story changed over time. A handwritten document lodged with 
the Home Office, it was never published: and that enabled William to silently amend it and recast 
his story in supposed ‘copies’ that were later published. A reader of the press coverage of his case 
and of his various publications would not know that he had written this earlier, different, version 
of the ‘truth’. As the start of his highly sophisticated campaign to clear his name, the May 1844 
Petition and its later changes disclose techniques he deployed, and honed, in later submissions. 


Little mention — Stewart, Burchard, Hunt et al 


William touched on transactions other than S/ack in the Petition, but gave few details and 
certainly did not mention anything inconvenient, such as the fierce opposition by Pickerings in 
Stewart and his own failure to answer their reasonable and simple questions. A reader of the Petition 
would not know that there had been nine cases, nor that Svewart was replete with reasons for 
suspicion. About the cases that were clearly frauds, all he had to say, with his chronic allergy to 
commas and apostrophes, was: 


The three other cases introduced to me by Fletcher and which proved to be frauds were those of 
Stewart Burchard Hunt. In Stewart I was acquitted without hesitation but in addition to the 
evidence given in a letter written to me by Fletcher in the hands of Mr. Bramall from which it will 


be clearly seen that he introduced the pretended Mrs. Stewart to me as a regular and honest client 
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[sic]. In Hunts case Sanders personated the claimant and his statement is therefore I submit of 
some consequence. Besides which both in this and Burchard I should be able [to] shew my perfect 
innocence. My Counsel pressed to have these two tried because circumstances would have 
transpired by calling those not indicted in those Indictments and otherwise which would have 
thrown a powerful light on my innocence.” 


Freshfields and others would have a diametrically different view: that a jury with knowledge 
of the fv// details of all the transactions would have convicted him. He relied, as he was entitled to 
do, on his prompt acquittal in Stewart, but once the evidence of Hyatt had been undermined, the 
failure of that prosecution was highly likely: not because William’s conduct was unimpeachable 
but because, without Hyatt, the particular charge against him was not made out. But there is a 
whiff of naughtiness in his claim that he could have called ‘those not indicted in those Indictments’. 
William and Lydia Sanders were not indicted in Svewart, but nor were they called as witnesses for 
the defence. William would never have risked calling others in the gang, as will be discussed in 
Chapter 29. 


Familiar arguments 


William’s core arguments in the May Petition are mostly familiar by now: that he had 
carried out genuine transactions for Joshua in which deserving beneficiaries had received their 
legacies; his conclusion that Miss Nancy was not the true owner was based on her being, according 
to Captain Foskett, only 27 and therefore too young to have executed a power of attorney ten 
years earlier; Joshua had falsely reported that her signature did not match that held by the Bank. 


One purpose of the Petition was to quote letters, mostly between William and Joshua, 
which had not been in evidence at the Old Bailey. William had by now seen Georgiana’s published 
confession, including that she had arranged the lodgings for Emma Slack. He insisted that this 
would have ‘served me materially’ if it had been available at trial. It is not clear why or how. Mother 
and daughter Martha and Martha Ann Neville had proved in evidence that Georgiana had taken 
the lodgings.”” What did Georgiana’s confession add to that? Strangely, William later denied that 
he had seen her confession until some months after he had written the May 1844 Petition,” yet 
he refers to it several times there, including ‘That Mrs. Dorey’s evidence as well as the Sanders’s 
would have supported my innocence if I had been permitted to avail myself of it by the Prosecution 
is now proved by her published confession ...”” He did find one useful nugget in her confession. 
In a sidenote that he added to the text, he noted support for one of his best arguments, that he 
gained nothing other than his normal fees: 


Mrs. Dorey declares that the proceeds in Burchards Case were divided between herself & Fletcher. 
This now appears in her confession.” 


The meeting with James Freshfield 


William’s various submissions skate over James Freshfield’s warning to him on 15 
November 1843 that the Slack Will was a forgery. He did not mention this in his May 1844 Petition, 
although, to be fair, he could expect most of the key facts of the case to be remembered by a 
reader so soon after the hearing, and the effort in writing the document in Millbank Prison must 
have been immense. He later claimed that he had said to Freshfield: ‘I did not believe that a forgery 
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had been committed’.“* In May 1844 he did not respond to most of what Freshfield had said in 
evidence but, realising how bad it looked, he denied claiming not ‘to recollect’ the name of the 
person who had introduced Emma Slack to him. On this, he insisted, Freshfield was ‘certainly 
mistaken’. Recalling what Freshfield actually said in evidence suggests that it is very unlikely that 
he had misheard or misunderstood: 


I asked him if she was introduced, and by whom. He said yes, he had no doubt she was, but he did 
not recollect by whom; that he would endeavour to recall the fact, but to him it was a mere matter 


of business, and he knew nothing more of it. 


William also wrote that ‘I told him [Freshfield] I thought there must be some mistake.” 


This was cautious. In his April statement to the Court he had been rather more expansive: ‘I also 
informed Mr. Freshfield that I had reason to believe there might have been some mistake 7” the 
Bank books.’ A month later, he dropped any mention of the Bank books. Why? Because it was 
clearly untrue. If he had mentioned the Bank books, Freshfield would immediately have asked him 
how he knew what was in them. 


There is a blatant lie in this Petition. William insisted (with underlining in his original) that 
‘L readily produced to him all my books and papers and gave him every information I possessed 
connected with the Business except the name of the party who introduced the Business to me’. 
That is impossible because many of those the books and papers would have disclosed Joshua’s 
name; and James Freshfield denied that William had even offered to show him the office diary. 
William’s only get-out from an accusation of lying would be that he had ‘produced’ documents to 
Freshfield who refused to look at them. In time, he would try that one. 


Confined in Millbank as he wrote, William was reflecting on the trial. He decided not to 
pursue some of arguments which had been raised in Court. For example, he distanced himself 
from the fierce attack Wilkins had made on James Freshfield: 


At the Trial my Counsel severely animadverted upon the [mode]** in which Mr. Freshfield gave his 
evidence. For this I am in no manner responsible.” 


In later submissions he also avoided any reference to Freshfield’s cross-examination. 
Perhaps he did not want to implicitly criticise Wilkins over how he had questioned Freshfield. 
However, he tried to walk a difficult line in his Petition. He acknowledged James Freshfield’s belief 
in the prosecution, but with an intriguing and undeveloped allegation: 


Mr. Freshfield has declared that he had a strong impression of my guilt. I do believe this. It was an 
impression however produced by an expatte [sic] view of my case and most unfair representations 
to prejudice his mind.°? 


William persisted with this: that Freshfield was influenced not (only) by the evidence but 
by what people said to him. He never gave any detail and we do not know whether he meant by 
‘an exparte view’ the inaccuracies in the newspapers (which he does describe from time to time) 
or something else. But he is clearly alleging allegation that someone had made direct and unfair 
arguments to prejudice Freshfield’s mind (successfully). Whether William had evidence of this or 
not, Freshfields themselves told HM Treasury that ‘we obtained a great deal of information relating 
to Mr. Barber, his connexions, and his business; the knowledge of which would materially assist 
the enquiry into any Statements furnished by him or on his behalf.’' Also, it is a reasonable 
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supposition that those who made the decisions in William’s prosecution — at HM Treasury — would 
be free in sharing their views with the solicitors acting for them, as would men at the Bank. 
Prosecutors can be influenced by knowledge or suspicion beyond evidence that is admissible in 
Court. In that sense, William has a point, albeit a weak one, because the decision of the jury was 
based on the evidence and not what powerful people might have said to the Freshfields privately. 


No evidence for the defence 


After distancing himself from Wilkins’s assault on James Freshfield, the core arguments in 
William’s Petition more than implied that Wilkins had made a mistake in not calling any evidence 
for the defence: 


I attribute this calamitous verdict to the peculiar and unilateral summing up of his Lordship, the 
omission of my Counsel to call witnesses and the absence of my Solicitor from illness — who was 
also an important witness, the unfair right of reply exercised by Mr. Erle, the denial of a separate 
trial, and the want of pecuniary means to submit my defence properly to a jury opposed as I was 
to the unlimited resources of the prosecution. In lamenting that my Counsel did not submit any 
evidence to the jury I must at the same time acknowledge my obligations to them for the great time 
and labour they bestowed ...*? 


He had tempered the point earlier in the Petition, linking the decision not to call evidence 
with the illness and absence of Bramall: 


Had he been present he would have urged upon Mr. Wilkins the importance of calling my witnesses 
and of adducing the documentary evidence such was the course always intended to be pursued. 
Mr. Wilkins however doubtless considered that no facts had been proved against me from which 
any inferences could be drawn but those which he had fairly met by reasoning and I must say such 
was my own impression at the conclusion of his address. 


This is spurious. Bramall was newly qualified and had no experience of criminal defence. 
If anyone was going to urge Wilkins to call evidence, it would have been his junior counsel, Parry, 
who had advised, according to William, that the documents wete very important to his defence’ 
— they were not. The documents would have helped the prosecution rather than the defence, which 
is why they were not deployed at the trial. 


No criticism of Mr Justice Williams (this time) 


William criticised the judge mildly His list of reasons for being convicted had started with 
‘the peculiar and unilateral summing up of his Lordship’. That comment was preceded by more 
detail: 


The judge unfortunately took a view of my case which I cannot but feel was not justified by the 
entire evidence and submitted to the jury the arguments of the prosecutors counsel and almost 
totally omitted those of mine. His Lordship omitted also to remind the jury that if they entertained 
a just and reasonable doubt I was entitled by the Law and Constitution of the Land to the benefit 
of it. Such a direction was the more important in a case where the [HO40] evidence was purely 
circumstantial and inferential. 
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In modern times, failure by a judge to mention that a criminal charge must be proved to 
the criminal standard would be a serious error and could give rise to a successful appeal. Erle had 
certainly mentioned the standard in his opening speech, initially perhaps overstating the threshold 
for proof of guilt: 


This charge was one of the most grave and serious character, and it was right that the clearest 
proofs of guilt should be given in order to warrant a conviction: but if the jury considered, from 
the evidence which would be laid before them, that no doubt could exist as to the criminal 
participation of the persons at the bar in the offence charged, it would be their duty in justice to 
every honest member of the community, to return a verdict in accordance with their conviction.*° 


He returned to the standard of proof towards the end of his speech: 


If there was a reasonable doubt on their minds of the guilt of the parties, or any of them, those 
engaged for the prosecution would have equal satisfaction with those engaged for the prisoners 
should the Jury come to a merciful decision in their case.*° 


The press reports do not mention any direction by Mr Justice Williams to the jury on the 
standard of proof. He did at least refer to it in passing: 


The learned judge then went through the remaining evidence for the prosecution, and also read 
the statements of the witnesses to character called on behalf of the prisoner Barber. His Lordship 
remarked, that in cases in which there was any reasonable doubt, undoubtedly character ought to 
be taken into account; but when the evidence was so strong that no reasonable doubt of guilt 
existed in the minds of the jury, mere character was of no avail against such evidence. 


Unfortunately, this is unhelpful and illogical. The judge was saying that character evidence 
was irrelevant if there was ‘no reasonable doubt of guilt’, but it is difficult therefore to see when it 
would be relevant. He suggested that it should ‘be taken into account’ when there 7s ‘any reasonable 
doubt’. But that does not work: if there is reasonable doubt, the defendant should be acquitted 
and the character evidence is unnecessary. The reality is that the good character of a defendant 
needs to be considered as part of deciding whether the case is proved, not as some add-on. The 
modern direction on this is ((D’ being the Defendant): “D’s good character may mean that D is 
less likely to have committed the offence with which D is charged.” So, if a jury thinks that the 
factual evidence justifies a verdict of guilty, it might however be swayed by good character evidence 
to decide that there is a reasonable doubt. 


In 2021, and for many decades before that, judges have been required to deal with the 
standard of proof. The guidance at the time of writing is unequivocal: “The summing up must 
contain an adequate direction as to the burden and standard of proof whether or not it has been 
mentioned by any advocate. No particular form of words is essential. The direction is usually given 
early in the summing up. What is required is a clear instruction to the jury that they have to be 


satisfied so that they are sure before they can convict.” 


Despite this judicial error, William was probably wise not to pursue the argument later. 
Criticising the judiciary was unlikely to endear him to those who held his life at their mercy. In his 
May Petition he gave another example which, again, he sensibly did not pursue in the future: 


The learned Judge in summing up alluded to the arguments of my Counsel “that all proceedings 
were stamped with innocence from the open and unguarded manner in which they were 
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undertaken” and his Lordship observed that such was of necessity “as the publick offices were not 
open in the night”! With great respect and deference to the learned Judge I would point out that 
the argument of my Counsel was of great force and that it ought rather to have been recommended 
to the attention of the jury then weakened by such a remark as that which fell from his Lordship. 
It was not “of necessity” in the slightest degree that I should have exposed myself as I did.5° 


Oh yes, it was. An outwardly respectable lawyer was needed to help navigate potentially 
dangerous waters in gaining probate and the money from the Bank. That is why Joshua engaged 
William. 


Correspondence with Joshua 


William quoted extensively from his correspondence with Joshua and others, to 
demonstrate that there was little in there which suggested his guilt. His letters and records, so far 
as they are now available, astutely avoided subjects or issues which would usually be seen in a 
transaction conducted by an honest and scrupulous solicitor. There is no letter to Joshua 
discussing, advising, warning about, or even mentioning, the use of false names in contracts, or 
commenting on Joshua identifying himself as ‘George Jones’ when he visited Great Marlow, nor 
one urging caution about information being provided (improperly) by Joshua’s ‘friend at the bank’. 
On the latter, Joshua was careful in one letter to say simply that he had handed Ann Slack’s letter 
to ‘my friend’ without mentioning the Bank,” although he was less guarded in another when he 
wrote that ‘My friend has informed me that there are a great many of the name of Slack in the 
Books’ and he did refer to the Bank later in the same letter.” 


An important investigative technique, particularly when dealing with lawyers, is to look for 
what is mot mentioned, as we have just done in the last paragraph. What else is missing? Perhaps 
most noticeable is that the letters and attendance notes contain no evidence of William challenging 
Joshua, however cautiously. A conscientious solicitor would have expressed some concern — if 
only to cover himself — about, for example, the vehemence of the denials of Strode and Pickerings, 
and about many other factors in that case which have been discussed as the story has unfolded. 
William asserted in his statement to the Court on 22 April 1844 that he had at one time believed 
that Ann Slack was the owner, the following exchange apparently (see Chapter 8) having taken 
place on 12 December 1842: 


Pletcher said, ‘It appears highly probable that this young lady, Miss Anne Slack, of Abbot’s 
Langley, is the party entitled to the stock.’ 


William replied, ‘I think at present there is not much doubt of it; from the description of 
her residence, and other circumstances, I believe she is the owner of that stock.” 


But that exchange is not in the correspondence. It was almost certainly never documented 
because, as seen in Chapter 19, Wilkins was able, without contradiction from the prosecution, to 
say the opposite: ‘I deny that a person answering the description of Ann Slack in amy respect, much 
less in a//respects had been found. ... So far from the person described by Captain Foskett meeting 
the necessary descriptions of the real Ann Slack, there is not one single point of resemblance 
between them.” 


prosecution — which supposedly had taken all of William’s records — could have responded by 


> Had there been any record of this exchange between William and Joshua, the 
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saying: ‘Well, Mr Barber and, furthermore, both Mr Fletcher and Mr Barber at one time believed 
that she was the ownet.’ 


One simple answer to this conundrum — unhelpful to William — is that the exchange was 
not recorded because it never happened. He made a passing reference to his belief in the May 
Petition, but not that he had told Joshua about it: ‘I had hoped and believed from the fact of Miss 
Slack having once resided in Smith St. Chelsea that she was the party entitled yet the two 
circumstances as to the writing and the age quite convinced me’ that she was not. But why would 
he claim that this exchange took place? He was distancing himself from Joshua: he, William, 
believed that Miss Nancy was the beneficiary and it was the (nefariously false) comparison of 
signatures which changed his mind. But what about her age, this conversation supposedly being 
about three weeks after William’s meeting with Foskett? Was William falling into that old trap: 
which le did I tell? 


In December 1844, he dropped all reference to ever having believed Miss Nancy to be the 
beneficiary. Instead, he took on Wilkins’s position at trial: that, apart from the coincidence of 
residence at Smith St Chelsea he, William, had failed in ‘eliciting [from Captain Foskett] any fact 
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which raised the least presumption of his sister-in-law's identity’. 
False names — back-tracking 


In the May 1844 Petition, William carelessly mentioned that he had ‘in several instances’ 
used false names for Joshua in contracts. He gave two examples: Robins and David Smith of 
Limehouse. In his Memorial of December 1844 and in his later book which included it (amended), 
he removed this. No longer was he telling the world that there had been ‘several’ such transactions 
and that a false name had been used in the David Smith transaction. 


In May, he had given few details: ‘I negotiated terms with the respective solicitors of the 
parties entitled who received the amount of the property and in the case of Smith the information 
was a great blessing as nearly all of the parties interested were in extreme poverty. The bonus which 
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was readily paid I handed to Fletcher and he paid my bill out of it.” He was to expand on this in 
December, focused on these as examples of genuine cases where beneficiaries had been identified 


and paid out. 
Joshua deceived Wiliam (1) 


William spent much time in the May Petition setting out the elaborate arrangements Joshua 
made in S/ack: fake lodgings in Bath, a false registration of death, Lydia in disguise as ‘Emma Slack’, 
the unnecessary advertisements in both The Times and a local newspaper in Bath, the ‘mock’ loan 
of £80 for the probate duty and its ‘repayment’, concluding ‘that all this was planned to mislead 


me cannot I confidently submit be fairly doubted.’”’ 


Perhaps, although overall these deceptions 
were necessary to the back-story supporting the false claims (by Jane Slack, then Emma Slack) — 
and not just to deceive William. These things would still have been done even if William had been 


complicit. 


Lydia needed to be disguised for her visits to the New Bridge Street office, the proctor and 
the Bank. She would be seen in all of these places not only by William but also by others — his 
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clerks, the proctor, Bank staff — and so it made sense to change her appearance. Although a death 
certificate was apparently not needed, Bircham did actually send it in when lodging the papers. 
And what of the mock loan for the probate duty? If William was in on the scam, why bother with 
the sham? Why could ‘Emma’ not produce the £80 rather than Joshua? Joshua had simply not 
provided her with the cash for this purpose, either by oversight or because he did not want her 
travelling around London alone with £80 on her. He might have been wary of Mr and Mrs Sanders 
because of the financial difficulties into which the husband had fallen before. Perhaps also a clerk 
in William’s offices would have been surprised to find that Emma, who had not consulted solicitors 
in Bath, happened to know that she would have to pay £80, or that she simply carried that sort of 
cash around with her. If this seems to stretch things, note that even on William’s version Joshua 
had not given her the £80 and had to ‘lend’ it that day. William insisted, as ever, that this was all 
to mislead him — which suggests that the speculation in this paragraph about the unlikelihood of 
Emma having £80 on her may be close to the mark. 


Joshua deceived William (2) — what Joshua told William about the handwriting 


William lied about what Christmas had told the Old Bailey. 


In May 1844, and in similar words later, he wrote that Christmas ‘says he reported to 
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Pletcher that it did agree with a slight variation and that she [Ann] therefore was” the owner of 


the £3500 stock.’ He firmed this up with an assertion of Christmas’s ‘knowledge acquired by 


comparing the handwriting that Miss Slack of Abbotts Langley was the true owner.” 


That is not what Christmas said: he told Joshua that the handwriting specimens he 
compared were ‘something ... alike’ but were not the same. The transcript includes: ‘I told him I 
thought there was something in the style of the writing, but I thought it a lighter hand; a younger 
hand, or something to that effect. I forget now the term I used. The letter was the lighter.” 
According to The Times, Christmas’s evidence was that he told Joshua, ‘there was something in 
the hands alike, but the letter appeared to be a younger hand.”” So, Christmas thought that 
there was ‘something alike’ in the signatures but that Ann’s letter of December 1842 was in a 
‘lighter hand; a younger hand’, namely, a different hand. And he did not know — or say — that Miss 


Nancy was therefore the true owner of the stock. 
Why did William do this? 


(1) It enabled him to claim that Joshua had deceived him by reporting Christmas as 
saying that the signatures did not agree when in fact Christmas had said they did. 
But, according to Christmas’s evidence, he told Joshua that they did not agree, 
meaning that Joshua had reported Christmas’s findings with at least reasonable 


accuracy. 


(2) It set up a criticism of Christmas. William argued that having told Joshua that the 
signatures agreed, Christmas then (in effect, dishonestly) made no inquiries (‘stood 
by’) when Joshua later told him that Miss Nancy was not the beneficiary, a 
conclusion inconsistent with his previous view that the signatures agreed. 
Typically, William’s argument fails because he based it on his own invented 


premise. Christmas ‘stood by’ because: 


449 


One Man’s Justice 


(a) Miss Nancy vot being the owner was consistent with what he had told 
Joshua; 


(b) Christmas said in evidence (quietly ignored by William) that when Joshua 
told him Miss Nancy was not the owner, he added that this was established 
because ‘she had never lived at Chelsea.’ Joshua knew this because, as 
Christmas put it: I understood she had stated so.’ 


(3) It was part of his narrative that the evidence against himself was much weaker than 
that against Christmas. 


(4) (Possibly because argument (3) does not help much) it was part of his narrative 
that he should not be blamed when others failed to spot the fraud, which he 
characterised as ‘the negligence and oversights of the other men of business 
employed’. 


The evidence was, in chronological order, as follows, with key sections highlighted. 
AG Tuesday, 16 April 1844 
At the Old Bailey trial in April 1844, Christmas’s evidence was: 


Some time after Fletcher showed me a letter. I cannot say at what time, but I think it might be 
some few months after. Two months possibly, or more. I cannot say exactly. I think it was 
thereabouts, but I speak from a very imperfect recollection. He said he gave me that letter to 
satisfy me as to the identity of the party who he had found out to be the owner of the stock, 
solely for that purpose (looking at a letter). I do not remember the contents of the letter 
particularly, but I think I remember to have seen this signature. I think this is the letter. I compared 
this signature with this power of attorney, and the books of the Bank. 


After having done so I saw Fletcher again. I do not know how soon. I am not quite sure whether 


it might not be in the course of a day or two. 


To the best of my recollection I told him I thought there was something in the style of the 
writing, but I thought it a lighter hand; a younger hand, or something to that effect. I forget 
now the term I used. The letter was the lighter. 


I think a very considerable time elapsed before I heard anything at all about it again. I believe the 
next observation I heard from him about it was, that Miss Ann Slack, of Abbotts Langley, 
was not the person he supposed to be the proprietor, for she had never lived at Chelsea. I 
understood she had stated so. 


B. 22 April 1844 


William was cautious when he addressed the Court, because the room was full of lawyers 
and judges who had listened to Christmas’s evidence: 


It appears, however, from the evidence of Christmas that he gave a somewhat doubtful 
statement to Fletcher on the subject of the handwriting; but, whether he did so or not, the 
report Fletcher made to me was, that the young lady at Abbots Langley was not the owner of the 
stock. 
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Gs Petition of May 1844 


In May 1844, with none of the judges or barristers in his audience, William wrote for the 
eyes of the Secretary of State. He was much firmer, asserting that Christmas told Joshua both that 
the signatures ‘did agree’ and that Miss Nancy ‘therefor was the owner’. He went on to accuse 
Christmas: 


Christmas had the hand writing of Miss Slack from Fletcher to compare with the writing in the 
Bank Books. He says he reported to Fletcher that it did agree with a slight variation and 
that she therefore was the owner of the £3500 stock. Fletcher as shown by his written statement 


reported to me she was not the person. Here was the great deception practised upon me. If 
Christmas found that she was the owner how was it he stood by and saw about two months 
afterwards this pretended Emma Slack come forward as the representative of an old lady 
at Pimlico and recover this very property? He says that when Fletcher told him he had ‘found 
the owner' he told him to be particular about the identity. Why this is quite incompatible with 
his knowledge acquired by comparing the handwriting that Miss Slack of Abbotts Langley 
was the true owner. I notice this because I submit humbly but confidently that not one of the 
circumstances urged against me [HO31] is so strong as this against Christmas who is not charged 
with guilt although he admits the receipt of £100 from Fletcher on account of this Business. 


This is spectacularly different from both Christmas’s evidence and what William had dared 
say to the Court. 


Also in the May Petition, William wrote that when Joshua called at his office on 4 January 
1843, he gave him back Ann’s letter and told him that the ‘handwriting did not agree — that there 
was no resemblance — in verification of this statement he left the Extract from his friends [sic] 


* (Pause to compare the certainty of ‘no resemblance’ with ‘a somewhat 


letter previously set out. 
doubtful statement’.) William produced the Extract (which had no names, addresses or salutations) 


to the Court, followed by a comment in a sidenote: 


I beg to observe that there is other stock in the name of Anne Slack formerly of Smith St Chelsea 
but now of Abbotts Langley Herts. [HO12] but she is not the same person, they are distant 
relatives only.’ [SIDENOTE: This document as well as the Letters and Books referred to are at my 
Solr’s Mr. Bramalls 5 Verulam Builds. Grays Inn’] 


This extract or pretended extract is in Fletcher's hand writing.” 


The Extract is consistent with Christmas’s evidence that the handwriting did not agree. 
This strange document damns William in another way: why did this ‘coincidence’ not lead him 
make inquiries, such as how Christmas knew that there two women and that they were relatives? 
And why was that not argued by the prosecution the trial? Well, because William only produced it 
after the trial had finished (as he was wont to do), the documents being in /7s possession. 


D. December 1844 


William’s next version of the story, the original, handwritten Memorial of December 1844, 
follows a familiar pattern. He changed his own paraphrase of what Christmas supposedly told 
Joshua into direct speech. Wisely, he toned down Christmas’s alleged conclusion that ‘she 
therefore was” the owner of the £3500 stock’ — changing this to a report that the handwriting 
‘agreed’; with a conclusion that is ambiguous about who reached it, ‘in other words, that it appeared 
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she was the owner.’ A first reading (by a very busy person such as a Secretary of State) suggests 
that Christmas uttered this; but it was Wiliam who was telling the reader that the effect of 
Christmas’s report was ‘that it appeared she was the owner.’ The full section is: 


Christmas, the Bank clerk, proved that he compared the handwriting of Miss Slack, of Abbott's 
Langley, with that of the owner of the Stock, and returned it to Fletcher, stating it agreed, “with 
a slight variation only, the letter being in a lighter hand;” in other words, that it appeared 
she was the owner. About 2 months afterwards he was told by Fletcher that she was not, but 
that he had found and produced the person who was. From his position in the Dividend Office, 
where he was Senior Clerk, he must have been privy to every step taken in Emma Slack's 
behalf, and to her receiving the fund; yet he caused no inquiry to be made, nor offered the 
slightest obstruction. He received, [HO210] he says, from Fletcher £100 for his information. 
How could he consider himself entitled to receive £100 for information from Fletcher, when he 
must have seen from the will, even if Fletcher had not communicated the fact, that the claimant 
knew of the existence of the fund, and if legitimately entitled, could have required no information 
from him? The Bank, discovering that he had received this and other large bribes from Fletcher 
and other persons for information of this nature, suspended him but the prosecutors at the trial 
strenuously denied that he was in any way an accomplice. He may, indeed, have been an innocent 
man, but I submit to you, Sir, very confidently, that both from the bribe which was traced to and 
admitted by him, and the other circumstances I have mentioned, there were more tangible grounds 
for suspecting him of a guilty knowledge than myself.”5 


This ramped up the criticism of Christmas. In May, William had written only that when 
Joshua told Christmas that a different owner had been found, the information (and his alleged 
warning to Joshua) was ‘quite incompatible with his knowledge acquired by comparing the 
handwriting that Miss Slack of Abbotts Langley was the true owner.’ In December, he expanded 
on this. Christmas ‘must have been privy to every step taken in Emma Slack's behalf, and to her 
receiving the fund; yet he caused no inquiry to be made, nor offered the slightest obstruction.’ And 
Joshua had paid him ‘the bribe’. 


is, 1847 and afterwards 
For public consumption, he changed this: 


To return to the negligence and oversights of the other men of business employed, and through 
whose hands the transaction passed. CHRISTMAS, ‘he bank clerk, proved that he compared the 
hand-writing of Miss Slack, of Abbott's Langley, with that-ef the owner of the sStock, and returned 
it to Fletcher, stating it agreed “with a slight variation only, the letter being in rather a lighter hand;” 
in other words, that it appeared she was the owner. About 2 two months afterwards he was told by 
Pletcher that she was zof, but that he had found and produced the person who was. From his 
Christmas’s position in the Unclaimed Dividend Office, whete in which he was the Ssenior Gclerk, 
he must have been privy to every step taken in Emma Slack's behalf, and to her receiving the fund; 
yet he caused no inquiry to be made, nor offered the slightest obstruction.” 


William reasoned that these inconsistencies showed “more tangible grounds for suspecting 
him [Christmas] of a guilty knowledge than myself: yet he was not prosecuted.’ In fairness to 
William, whether or not Christmas should have been in the dock (alone? or with the others?), his 
evidence was dubious. He had his own worries, and he was treading tentatively, by giving vague 
information. The prosecutors had decided, as is often the case, to use a possible accomplice as 
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their witness. This had three advantages: they could call Christmas as a witness; they could keep 
him onside and cooperative; and, they hoped, the Bank’s embarrassment would be mitigated. To 
justify that they accepted that he was guilty of a breach of Bank rules but not of crime. Most 


unconvincing. 
The Extract (again) 


In May 1844, William wrote that Joshua called at the office on 4 January 1843, gave him 
back Ann’s letter, and, to verify his statement that the signatures did not agree, ‘left the Extract’ 
from Christmas’s letter.” The problem with this is that the Extract does not match his description. 
It makes no comment at all about the signatures. 


William had produced the Extract to the Court in April 1844, not as evidence of what 
Christmas had said about the handwriting, but, as is clear from its wording, as evidence of Joshua 
reporting a simple statement by Christmas that Miss Nancy was nof the owner: 


the report Fletcher made to me was, that the young lady at Abbots Langley was not the owner of 
the stock. I hold in my hand a statement in Fletcher’s handwriting to that effect... It was given me 
as an extract from a letter which Fletcher said he had received from his friend in the Bank.” 


Between 22 April and 21 May 1844, the Extract changed radically in its supposed 
significance, from being: 


(1) Christmas’s assertion that Miss Nancy was not the owner. 
to 


(2) Relevant to, and confirming, that the handwriting was not the same. William’s May 
Petition read, ‘handwriting did not agree — that there was no resemblance — in 


vetification of this statement he left the Extract from his friends letter...”*° 


There is an important consequence. William noticed the discrepancy in his description.*! 
To avoid anyone spotting it, he did not include the Extract in his submissions, starting with his 
Memorial in December 1844, referring to it without providing its wording.” His position became: 


It was in this part of the transaction where Fletcher grossly decetved me. He brought the letter 
back in a few days, [HO206] stating that, “it was now quite clear that this lady was not the party 
entitled, as the owner of the stock wrote a large stiff hand, like an elderly person, thus, “Anne 
Slack,” whilst this lady wrote the usual fine running hand of a young lady; and that Miss Slack, of 
Abbott's Langley, held a sum of £6,000 Stock, but that the signature to that and the £3,500 were 
totally dissimilar;-in fact, that the writing of this young lady was as unlike the writing of the owner 
of the unclaimed stock, as ordinary writing was unlike print.” At the same time that he made this 
report, he handed me what he said was an extract from the letter of his friend at the Bank, (but 
without showing me the letter itself) which confirmed his report.*° 


This is characteristically opaque and needs to be broken down. William concluded that the 
Extract ‘confirmed his [Joshua’s] report.’ What exactly did Joshua report? 


(1) ‘it was now quite clear that this lady was not the party entitled’; 


(2) ‘the owner of the stock wrote a large stiff hand, like an elderly person’; 
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3) ‘whilst this lady wrote the usual fine running hand of a young lady’; 
4) “Miss Slack, of Abbott's Langley, held a sum of £6,000 Stock;’ 


5) ‘but that the signature to that and the £3,500 were totally dissimilat’; 


6) ‘that the writing of this young lady was as unlike the writing of the owner of the 
unclaimed stock, as ordinary writing was unlike print.’ 


The Extract does not confirm all of that. Points (2), (3), (5) and (6) simply do not appear 
in it. Nor does point (1) although it can be inferred. Point (4) was partly confirmed, but not the 
amount of the stock. 


A barrister supporter of William argued that the Extract ‘was equivalent to an assertion 
that all requisite inquiries had been made by the Bank, and that they had terminated in the discovery 
that there had been two Miss Anne Slacks, of Smith-street, Chelsea, and both of them entitled to 
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stock.” That is an example one of the dubious tricks of advocacy: William never suggested that 


he understood the extract to mean that the Bank had made “all requisite inquiries’. 


No wonder William omitted the wording of the Extract from his published accounts.®° 
The Bank’s error 


In the May Petition, William returned to the alleged error at the Bank, which he had 
explained to the Court on 22 April: 


In the course of the Business Fletcher called and represented both to Bircham and myself as shown 
by our Diaries that the Bank had made a blunder in entering both the Miss Slacks 'deceased’ LE. 
Miss Slack of Abbotts Langley and the Testatrix of Pimlico. A note of this communication appears 
in my diary and Bircham's also. The importance of this will be seen as proving how studiously 
Pletcher kept up the deception.*® 


It is intriguing that Joshua told William about this supposed ‘blunder’ — that two different 
Ann(e) Slacks were noted as deceased when only one was — the reality of course being that both 
accounts belonged to the very much alive Ann. This leads on to William’s behaviour when James 
Freshfield came to call and in the three weeks afterwards. Freshfield did not say that the Bank had 
found a live Ann Slack entered as deceased on two accounts and that one of those had been paid 
out to ‘Emma Slack’. He said that a forged Will had been produced and a fraud had occurred. The 
obvious response by an honest solicitor (who believed Joshua’s story) would have been to explain 
that, after proper inquiry, he had established that there had occurred (to use William’s own, later, 
words) ‘a remarkable coincidence that two ladies of the same name, and both holders of funded 


property, should have resided in the same street’.*” He did not say this. 


He could not say this to Freshfield. Firstly, he had denied much recollection of the 
transaction, even that his correspondence with Captain Foskett had been about this property, and 
so he could hardly make a sudden about-turn and explain it in detail. Secondly, the story was 
inherently implausible, and he could not risk trying it on with Freshfield. Thirdly, it would reveal 
that he knew that Ann Slack of Abbotts Langley had stock at the Bank — something he had learned 
from Joshua passing on Christmas’s warning about her known holdings being marked ‘deceased’. 
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(He might also have been aware of her stock from his encounter with Captain Foskett, having 
asked ‘whether she had landed property, whether she had funded property’,” but, again, he could 
not safely change tack and suddenly ‘remember’ that detail.) He was in a serious bind and, 
intelligent as he was, he did the best he could — he stonewalled and gave almost nothing away. 
Unfortunately, but inevitably, that itself comes with a cost, because it leaves suspicions 


unanswered. 


Why did Joshua tell William about Miss Nancy being recorded by the Bank as having died? 
Joshua was extremely worried and perhaps simply needed to share his fears, however guardedly, 
with someone. But it was also a pre-emptive move: to prepare William for some sort of query, 
such as Freshfield’s visit, being made of him. Joshua was giving him an advance explanation for 
an investigation being instigated, in the hope that, if questioned, he would, as he did, deny that 
there had been a fraud. But neither of them seems to have considered /ow to act, what to say, if 
challenged. This left William adrift when James Freshfield did exactly that. Joshua had ensured 
that William would not be caught cold and would not merely accept what the challenger said, but 
he had not developed any strategy on what to do next. Panic? Joshua raised the problem but 
provided no practical, deployable solution. Since Joshua did not flee, we can assume that he, like 
William, hoped that Christmas would save the day — by somehow explaining the error in the Bank 
books. Up until Freshfield’s visit, because many months had passed since Christmas had warned 
Joshua of the risk, they probably both hoped that the inconsistency had not been noticed or had 
been quietly removed by Christmas. Whether the latter tried and failed or was just not prepared to 
risk himself and his family by committing a forgery, we do not know. 


If William was a conspirator, or if he suspected fraud but was turning a blind eye to it, 
Joshua’s purposes in warning him remain the same. They would both be pinning their hopes on 
Christmas. But what would an innocent solicitor have done — an honest solicitor who was 
genuinely acting for Emma? As soon as Joshua mentioned the ‘blunder’ — on 3 April 1843, four 
days before Emma was taken to the Bank to receive her money — that solicitor would have sought 
her instructions. She was entitled to know that suspicion might fall upon her and, with competent 
and objective legal advice, to decide what, if anything, to do about it. Honest clients would want 
the problem fixed as soon as possible. 


But there was a conflict of interest: William could not be open with the Bank because that 
would pose risk to Joshua and his (their) golden goose, Christmas. And William would be under 
threat: he had been acting on improperly disclosed information. It is a classic example of a problem 
that is insoluble because a solicitor acting properly would not have got into this position in the 
first place” — supposedly acting for Emma but really for Joshua, and operating on leaked 
information. If William had been innocent and honest, he would have said to Joshua: my client is 
Emma, and I must write to the Bank and tell them that I am awate of Ann Slack of Abbotts 
Langley being entered incorrectly as ‘deceased’ and that the Anne Slack whose probate was lodged 
by Barber & Bircham is (was) a different person. And that is what he should have done. 


There were other, less straightforward, possibilities which, significantly, he did not pursue. 
He could have said in a letter to the Bank that he was not at liberty to say how he knew of the 
‘mistaken’ entry in their Books. He could have written (if it were the case) that he had been told 
by Captain Foskett that his sister-in-law held stock and that, given the similarity in names, he was 
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simply asking them to check that no error had been made in confusing the two. Instead, he hoped, 
it seems, that Christmas would quietly fix the problem. There is no evidence, and William has 
never claimed, that ‘Emma’ was warned or asked for her instructions. At the least, he failed in his 
duty to her. At worst, he was fully aware that she was not the genuine beneficiary and the whole 
operation was about Joshua and Joshua alone. 


Seven months after the first warning, after Freshfield’s visit, William discussed the problem 
with Joshua. In his May Petition he described the meeting, in which he finally recognised that he 
needed to do something: 


I said at all events I will write to Mr. Freshfield to ascertain distinctly whether a mistake has really 
been made. He said you had better not do that as you will again be pressed for my name and which 
I don't wish known at the Bank and perhaps after all the object is to trace out the party who gave 
me the information.” 


Whether William truly did suggest writing to Freshfield is difficult to assess now. It was 
the right thing to do. The situation had deteriorated — any hope that the Bank would not notice 
the inconsistency was gone. At most, there was still, apparently, a faint possibility that Christmas 
could make the problem go away. 


Even if he did make this (very belated) suggestion to Joshua, he never claimed to have 
raised it with Emma. She was now at risk of being arrested on suspicion of fraud. An innocent 
solicitor would have asked for her instructions. William was expecting his readers to swallow that, 
having been told that he himself was suspected of very serious fraud and forgery, he did not do 
the right (and, from his perspective, if innocent, the sensible) thing and contact Freshfield; his 
justification for not doing so being only that Joshua, yet again, wanted to protect himself and 
Christmas. A genuine discussion would have become heated — why, an innocent William would 
demand, does the ‘blunder’ at the Bank lead them to state unequivocally that the Will is forged? 
We must, he would say, write immediately and fully explain the truth and that there are two Ann(e) 
Slacks. We must alert Emma Slack and ask her what she wants to do. We must specify the Bank’s 
error and demand withdrawal of this scandalous allegation. William was proud and touchy — he 
had not liked Freshfield’s tone and manner — and would want to put the Bank solicitor back into 
his box, perhaps even with a formal apology. But instead, he did nothing. Why? If complicit, he 
had little choice but to pray that Christmas would make the problem go away: but how likely was 
that, after all these months and now that the Bank’s solicitors were involved? He could not fall out 
with Joshua who might yet convince Christmas to act and fix the problem, somehow. If innocent, 
William’s acquiescence shows that he was in great thrall to Joshua: either he was a much more 
important client to the firm than William admitted, or he feared that Joshua might be guilty and 
turn on him (as he later apparently tried to do). 


William might not have made this suggestion at all. In compiling his Petition, William’s 
legal experience would tell him that he needed to recognise what would have been the right thing 
to do — rather like Georgiana confessing that she should have made a clean breast when 
investigators turned up — and so he c/aimed that he intended to write to the Bank but had been 
dissuaded from doing so by Joshua. It is not therefore surprising that he made this assertion; but 
he did not think through the implications of his client being Emma Slack rather than (or, just, 
perhaps, and) Joshua. 
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In his May 1844 Petition he was explicit that, after taking her to the Bank, on 7 April: ‘T 
never saw the pretended Emma Slack again until after her apprehension.’ Quite. 


The failings of others 


William picked up a thread from Wilkins’s speech that he was to pull on continuously: the 
failings of others involved. In the Petition, he wrote, with underlining in the original: 


There was nothing remarkable to create suspicion especially towards a man whom I considered 
respectable. ... But if negligence be guilt nearly all the parties through whose hands this fatal 
business passed are guilty. The Registrar it appears entered the death at a place which has no 
existence although said to be close by his residence. The Proctor passed over a Will said to be 


suspicious on the face of it without any remark. The conduct of Christmas is most striking as I 
have shown - finally the Bank authorities who as it is peculiarly their duty to be, are generally most 
vigilant treated the Testatrix as the owner of both the £3500 and a sum of £6000 of which Miss 
Slack of Abbotts Langley constantly recetved the Divds.- although the sum of £3500 was alone 
mentioned in the Will and the property of the Testatrix was sworn under £5000. 


It is fair to question why Christmas was not prosecuted, that does not absolve William. 
Given his involvement in nine transactions, four of which he accepts were frauds, William had a 
great deal more information than those involved in one-off transactions such as the Registrar of 
Births, Deaths and Marriages and the various proctors. William was later to object strongly to 
suggestions that he had deliberately chosen different proctors in each case, but that each saw only 
one of the fraudulent transactions undermines his suggestion that the proctor in S/ack was in a 
position similar to himself. Nor was there anything to cause the Bank to link the nine (or four) 
transactions, although William’s comparison with the proctors has more merit as an answer to the 
accusation that the S/ack Will was clearly suspicious on its very face. Overall, that others may or 
not have been negligent is of little relevance to William’s guilt or innocence. 


William wrote in his May Petition that: 


Before the Court I solemnly challenged him [Joshua] with having deceived and misled me and 
demanded of him to declare whether I was guilty or innocent. In reply he only said he was sorry 
for the situation in which I was placed but that tho’ I was misled he himself had been by Christmas 
his friend at the Bank who gave him his information.®! 


He did not mention the response during his speech on 22 April, when William accused 
Joshua of practising a ‘system of deception ... against him’. Joshua interrupted: ‘No, no.’ 


When he wrote that he ‘solemnly challenged’ Joshua, William meant a different part of his 
post-conviction statement to the Court on 22 April (and Joshua’s brief speech the same day). 
Perhaps it is a slightly fastidious point to take, but it is illustrative of William’s tendency to subtly 
change facts: Joshua was not replying to a challenge from William but making his own statement. 
He was defending his own position when he said: ‘I am very sorry for the position in which Mr. 
Barber is placed; but, if any deception has been practised by me, as he alleges, it has previously 


been practised upon me.” 


William was resolute in rejecting the criticism that he should have suspected that Joshua 
was up to no good. He relied on an earlier transaction, conducted by Joshua’s previous solicitor: 
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It has been said that a Solicitor ought to have suspected the fraud but it is well known to the 
prosecution that Fletcher entrapped another Solr. Mr. Phillips precisely as he entrapped me. The 
circumstances in that were far more calculated to create suspicion. I advert to the case of Mary 
Hunt in which I understand about £4000 was paid over into Fletcher's own hands by Mr. Phillips 
but still that gentleman had no suspicion of fraud. The crafty scheme practised upon me by Fletcher 
would have deceived the most guarded solicitor. 


William returned to this transaction in later publications (providing more detail, see 
Chapter 35) but he never produced evidence that James Phillips acted in more than one of these 
schemes. There is potential for confusion between two cases. William acted in the claim of 
‘Thomas Hunt’, personated by William Sanders, to the estate of Mary Hunt (deceased). Phillips 
acted in a claim by an alive ‘Mary Hunt’ who was the beneficiary of a deceased Richard Hunt. The 
amount of stock in William’s transaction was £1,500 and in Phillips’s it was £4,250.” It was in 
Richard Hunt deceased that Joshua, represented by Phillips, brought the case in Chancery against the 
Bank to force them to pay over the money due to ‘a young lady ... Miss Mary Hunt’.”° Whether 
Mr Phillips would have been successfully deceived at least four times, or perhaps nine times, is 
debatable. After all, he and Joshua parted company at some stage — a break that William should 
have emulated at least after Stewart. The claim against the estate of Richard Hunt bore similarities 
to Stewart. It concluded on 27 July 1838. Swart came along in the spring of 1840. If Phillips was 
honest, he would be suspicious. If he was complicit, he would not want to be involved. Those two 
possibilities may explain why Joshua found a new solicitor, William.” 


Various arguments 


William’s arguments are, unfortunately, often worded in such absolute terms that 
experienced readers of Petitions and legal submissions become both alienated and distrustful. His 
unqualified insistence that a separate trial would have led to his acquittal is one such exaggerated 
avowal (which will be discussed in Chapter 29). Another is his repeated and obviously untrue claim 
that he showed James Freshfield ‘all’ his books and papers. And most damaging of all perhaps is 
the refrain which in his May Petition he underlined for emphasis: 


Upon reviewing the evidence it will be seen that whilst an immense number of undeniable facts 


have been proved to show the guilt of all the other parties, not one fact has been proved against 
me in respect of which it can be said my guilt is satisfactorily proved. 


This is clearly untrue and over the top. There was a strong case against him. Over-excited 
solicitors often commit this error and are usually restrained by an experienced barrister: overstating 
the case is a serious mistake when trying to get a judge — or Secretary of State — to believe your 
version of events. Nor do hearsay accounts of comments allegedly made in conversations help — 
the reader has no way of knowing whether the report is true or what the context was; and such 
comments were neither made on oath nor rigorously challenged by cross-examination. By way of 
example, William wrote that: 


After my apprehension my partner observed to several persons “Barber is as innocent as I am. If 
he is guilty I am guilty” — “He has nothing to fear but the power against him.” It is that power - 
that combination of [terror] money influence and legal ingenuity that has triumphed over me and 
trodden my innocence underfoot.” 


458 


One Man’s Justice 


Never did he produce any of these supposed ‘several persons’ to prove this assertion. He 
did not need a lawyer to take statements from them: his clerks were well capable of writing out 
their own supportive declarations, but none were produced. He ran the risk of both irritating the 
Secretary of State and breaking any fragile sympathy with his plight. 


The Bank’s ‘blunder’ 


William, again, very subtly massaged facts to persuade readers to his view: 


It could not be said that I went through all the danger of attending at the Bank in company with 


the pretended Emma Slack believing that the fraud would never be discovered. On the contrary 
the fact of the £3500 and Dividends having been received was sure to be discovered the very first 
time Miss Slack of Abbotts Langley went to receive her Dividends from the fact of her being 
entered “deceased”. The fact of her being so entered I knew full well as appears by entries made 
in both Bircham's diaries and mine whilst the business was in progress. As a matter of course I 
knew full well that this circumstance would lead to inquiry.! 


It is true that William was told about the Bank’s ‘blunder’ on 3 April 1843 and took Emma 
to the Bank four days later, but he did vot know that payment out to Emma Slack was ‘sure to be 
discovered the very first time Miss Slack of Abbotts Langley went to receive her Dividends or ‘full 
well that this circumstance would lead to inquiry’. He carried on because Joshua told him that 
Christmas would sort it out — ‘my friend will see to that’.""" He had been reassured and no doubt 
hoped that the records would be corrected, Miss Nancy would never hear of the transaction, and 
that there would be no inquiry. 


What else could he do? If innocent, he would have insisted on writing to the Bank to clear 
up the error — for his client, Emma, at least. If not innocent, he had little choice but to hope that 
Christmas would indeed ‘see to’ it. By 3 April he was well over his head in the murky waters. The 
probate and Will had been lodged with the Bank in late March, followed by a letter from ‘Emma’, 
partly in William’s handwriting, asking for the stock to be transferred into her name. On 31 March, 
Bircham could write to Joshua reporting that the Bank had accepted the application and was to 
make the transfer within a few days. What could William do now that he had been warned of the 
Bank’s mistake? Try to withdraw the application when the only step left was to collect the money? 
Send someone else to the Bank? That would only create a witness who would say that he had been 
told to go in William’s place. And one of the key reasons for William going to the Bank with 
fraudulent claimants was to lend his authority to the transaction and indeed for his sharp brain to 
deal with any awkward moments such as questions which Emma Slack could not be trusted to 
answer safely. What he should have done was take Emma’s instructions and act accordingly. Never 
did he claim to have done so. 


There are inconsistencies in William’s account of Joshua’s assurance that Christmas would 
fix the problem: 


1. Wilkins did not mention this at trial. Nor did Joshua’s counsel when he cross-examined 
Christmas. Neither omission is surprising because their clients were both pleading not 
guilty, and it would not help to disclose that they were hoping Christmas would alter the 
Bank’s records (even though William’s position was that any such change would be to 
make them correct rather than false). 
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2. In his statement of April 1844, William did not attribute Joshua’s promise to their 
discussion on 3 April 1843, but to their meeting after James Freshfield’s visit in November 
1843: ‘After Mr. Freshfield’s visit (the prisoner proceeded) I wrote to Fletcher, informing 
him that I had received a communication from the Bank, and requesting to see him. He 
called upon me, on the following Friday, and said, “Don't trouble yourself about it. I know 
there is some confusion at the Bank; but my friend knows all about it, and he will set the 
matter right.” I replied, “I remember you told me both the Misses Slack were marked 


'dead';” and he said, “Yes, but it will now be put right.””"” 


Joshua told William (and Bircham) about the error in April but this report suggests that it 
was only in November that he said Christmas would fix it. The two attendance notes’ made by 
William and Bircham in April record Joshua’s news that the Bank had marked ‘both’ Miss Slacks 
deceased but neither mentions that his friend would see to the error. This means either that Joshua 
did not say this on 3 April: or that he did, but both William and Bircham did not record it, because 
they were aware that a note would provide evidence for a future inquiry that they knew (a) of 
Joshua’s friend at the Bank and (b) that he could, and would, apparently arrange for records to be 
changed. Neither attendance note discloses that the source of the information was someone within 


the Bank. Both solicitors knew to keep quiet about that. 


There is a slightly different version in the May Petition, again making no mention of 
Christmas fixing the records: 


In the course of the Business Fletcher called and represented both to Bircham and myself as shown 
by our Diaries that the Bank had made a blunder in entering both the Miss Slacks 'deceased’ LE. 
Miss Slack of Abbotts Langley and the Testatrix of Pimlico. A note of this communication appears 


in my diary and Bircham's also. ...!% 
‘The text moves on to the aftermath of Freshfield’s call at the office in November: 


I told him I thought there must be some mistake. I believed most firmly that the enquiry of Mr. 
Preshfield was founded in the error which Fletcher had previously said had been committed in the 
Books by making the two Anne Slacks dead and I considered I ought not to expose him to any 


annoyance without first calling upon him for an explanation. 


I sent for him accordingly when he reminded me of what he had previously stated with regard to 
the two Slacks adding ‘T know all that's passing at the Bank. They will set themselves right and you 
will hear no more of it.’ I said at all events I will write to Mr. Freshfield to ascertain distinctly 
whether a mistake has really been made. He said you had better not do that as you will again be 
pressed for my name and which I don't wish known at the Bank and perhaps after all the object is 
to trace out the party who gave me the information. He called a day or two afterwards and 
represented he had received a letter from his friend stating that the error had been corrected.!" 


We should note that last sentence: nowhere else does William mention Christmas having 
written to say that that the mistake had been cleared up. This may be an unreliable gloss, intended 
for those who thought, Wel/, perhaps he did accept when faced with Joshua’s objections that he should not write 
to the Bank, but would he not worry, think it through and decide that a letter really was necessary? That Christmas 
had told Joshua, in writing no less, that the blunder had been fixed would ‘explain’ why William 
did not decide to write even after some time to reflect. 
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In his Memorial of December 1844, dealing with their meeting in April, William first wrote 
that he told Joshua he could not safely contact Freshfield because ‘our knowledge of this error is 
only through you, we cannot set them right’: 


in the course of this business he called and told my partner, and afterwards myself (as appears from 
our respective diaries), that the Bank had in error entered the two Miss Slacks “deceased” in their 
books—1.e., Miss Slack, of Abbott's Langley, who was the owner of the £6,000 stock, and the old 
lady of Pimlico, Emma Slack's aunt, so that when the former went to receive her dividends, she 
would find herself so entered, and some difficulty or confusion might arise. I observed to him, 
as our knowledge of this error is only through you, we cannot set them right. “Oh, no,” said 
he, “my friend will see to that; I am surprised they should have made both parties ‘deceased,’ even 
though they consider them to be one, it is not their usual practice.” Whether he endeavoured to 
get Christmas to alter the books and failed, or whether Christmas promised to do so, and either 
forgot it or found it impracticable, I have no means of judging; but, unless he supposed the books 
to have been altered by Christmas, he must certainly have been in great anxiety—seeing that the 
Bank had, contrary to his expectations, made Captain Foskett's sister-in-law “deceased.””! 


But in the same Memorial, he also wrote that he had told Joshua that he ‘would ask Mr. 
Freshfield if it had been done’. Unlike the May Petition, the December Memorial does not mention 
Christmas’s alleged letter to Joshua stating that the entry 4ad been corrected. 


Even though he had just written in the same Memorial that Joshua had said in April that 

Christmas would fix the problem, William then reported Joshua as saying that he had been 
expecting the inquiry which came along in November (see highlighted text below). He claimed 
that Joshua was also still saying, at this late stage, months after he had said it would be corrected, 
that ‘the error will be put right’.""’ 
He came on Friday, when I acquainted him with the particulars of Mr. Freshfield's visit. He said, 
“You ought not to be surprised at that, after my having apprised you of the mistake which 
had been made in the Bank books—the inquiry is precisely what I expected—but the error 
will be put right, and you will hear no more of it.” I said I had no doubt that it was so, but it would 
be satisfactory to know that the mistake had been found out and corrected, and I would ask Mr. 
Freshfield if it had been done. He, however, dissuaded me from this, observing, “It will only 
afford him another opportunity of probing you, to learn, if possible, from whom the information 
was originally obtained about the stock; but I know all that is doing at the Bank as well as Mr. 
Freshfield does, and that the error will be soon corrected—depend upon it, you will hear no more 
of the matter.” I certainly felt no anxiety, believing that if the mistake (which I firmly believe had 
been made) were not corrected, that further inquiry would be made by Mr. Freshfield or the 
authorities at the Treasury. Unfortunately, no further inquiry was ever made, and becoming 
engrossed with the multifarious concerns in the office, the matter quite passed from my 
recollection until the 9th of December (twenty-four days after Mr. Freshfield's visit), when I was 
apprehended on my way to my office, shortly after nine o'clock in the morning.!°8 


In May, William wrote that Joshua did not want him to write to Freshfield because he 
wanted to protect his own identity: ‘He said you had better not do that as you will again be pressed 
for my name and which I don't wish known at the Bank’. By December, the identity to be protected 
was that of Christmas: “He, however, dissuaded me from this, observing, “It will only afford him 
another opportunity of probing you, to learn, if possible, from whom the information was 
originally obtained about the stock’. As we shall see, Joshua had good reason to keep his name out 
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of any dealings with the Bank and this change in William’s account suggests that he might well 
have known that." 


What do we make of all these shenanigans about Christmas correcting the Bank records? 
William was in very difficult circumstances. His oral statement in April had to be put together 
hurriedly after his unexpected conviction. His May Petition was written in prison while he dreaded 
transportation. Errors and inconsistencies are to be expected from a man under such stress and 
physical discomfort. The December 1844 Memorial is the more plausible because, given that 
Joshua had warned William and Bircham about the Bank’s ‘error’ in April, it seems very unlikely 
that the matter was left hanging; and much more likely that Joshua did indeed, in April, go on to 
reassure William that Christmas would fix it. This also suggests William (and Bircham, if he was 
told the same thing) deliberately did not write down the promise at the time because he knew or 


suspected that Christmas’s dealings with Joshua were questionable. 


William’s gloss on his narrative, that Joshua reported receiving a letter from Christmas in 
which he said he Aad fixed it, is highly dubious. He did not mention it in his April speech or in his 
December Memorial. It popped up in May and quickly disappeared again. It is difficult not to 
conclude that William was lying when he claimed that Joshua had told him that Christmas had sent 
this alleged letter. William only mentioned the letter in a document that would not be published, 
leaving it out of his public speech and from documents that would, largely, be seen by the public. 


Similarly, Joshua’s supposed comments in November that the inquiry by Freshfield was 
‘precisely what I expected,’ feels like another gloss, this time to feed the narrative that William’s 
lack of suspicion was the result of Joshua’s deceptive assurances. 


William’s formal prayer to the Secretary of State was that he: 


will direct the circumstances of my case to be enquired into, in the spirit of calm and impartial 
investigation and that I may be permitted personally to explain such points or facts as may appear 
to require it, and to submit the evidence I have referred to with or without assistance as may be 
thought right. Iam quite aware I cannot ask this as of right but | earnestly supplicate for it as a 
merciful [interposition] of Justice. 1 am indeed not guilty!’!!° 


His request to attend and personally explain is a common one amongst lawyers in difficulty 
and who are highly confident in their powers of persuasion. 


His last comment in the Petition itself is a return to a theme he had pursued all the way 
through it, the behaviour of Joshua: 


Permit me ere my powers of mind and body are entirely destroyed by sorrow and suffering to 
resume the course of honorable industry from which I have been most cruelly driven by the 
overwhelming prosecution brought upon me through the systematic and heartless deception of 
Joshua Fletcher. 


William’s PS 


Although it is out of order in the Home Office file, a further note seems to comprise a 
sort of PS. It includes an afterthought: acknowledgement that ‘much of what he had written could 
have been used at trial, but was not. He made a subtle lawyerly point, that he had only dealt with 
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‘important’ points, meaning that there were other arguments he had not deployed. For someone 
writing in Millbank Prison, this was fair enough. He could hardly cover every possible fact and 
argument. More generally, however, this is a well-known lawyer’s tactic: intended to pre-empt later 
challenge that a new argument had not been mentioned before. It is a sensible approach and is 
often seen in various forms: barristers conclude their oral arguments with “Unless there is anything 
else I can help your Lordship with ...’ and written submissions include ‘I have sought to cover all 
necessary points but if there is something that I have not covered, or which has not convinced 
you, please so inform me so that I can deal with it’. 


His PS was: 


I know it may be said that the proper time for submitting much of what is here advanced was the 
Trial but I humbly hope it will never be considered too late to rescue an innocent man from 
[unrelieved] misery and degradation. I have no powerful or influential friends to press my appeal 
upon your attention. I recetved my Articles as the reward of eleven years faithful service, and the 
extensive Practice I obtained was by my own unaided exertions. Upon the merits of my case and 
yout love of Justice I fervently rely in this my hour of extremity. 


I have not attempted to present an [entire] view of the Case but I have addressed myself to its 
important features and every portion of my statement will be found to be correct in the minutest 
particulars. 


With a letter signed by three Inspectors of Millbank Prison, William’s Petition was sent to 
the Secretary of State on 25 May 1844.'"’ From a humane perspective, let us hope that writing, 
finishing, and sending it off his story gave William some hope that he might be rescued from 
Millbank and the horrors of months aboard a convict ship bound for Australia. 


But he faced fierce opposition. 
Freshfields react - privately 


Freshfields were immediately told about the Petition. They wrote to George Maule, 
Solicitor to HM Treasury'” on the same day that it was sent by the Inspectors and they maintained 
their uncompromising view on the case: 


New Bank Chambers 
May 25% 1844 
Dear Sir, 


We understand that a petition has been presented to the Secretary of State on behalf of William 
Henry Barber applying for a remission of the Sentence passed on him on his trial for uttering the 
forged Will of Anne Slack - and that the subject is now undergoing investigation by the Inspectors 
of Prison Discipline. 


We are not aware of the nature of the application or the grounds on which it is supported, but we 
have thought it right, on being informed of the circumstance to suggest to you that a Copy of the 
Petition, and any Statement accompanying it, should be furnished to us — in order that we may be 
enabled to report any information we may possess upon the facts. In the course of the 
investigations connected with the Will forgeries, we obtained a great deal of information relating 
to Mr. Barber, his connexions, and his business; the knowledge of which would materially assist 
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the enquiry into any Statements furnished by him or on his behalf, and we would add that on the 
result of our own experience in the investigation of these forgeries, we do not think it probable 
that any person could arrive at a true conclusion on statements made, or references given, 
exclusively thro’ sources pointed out by Mr. Barber.!!®? We need hardly add that in making this 
communication our only desire is to place at the disposal of the proper authorities, information 
obtained by us in an official capacity which may be useful in the furtherance of their own objects. 


We are Sir ...1!4 


There is no evidence that this offer to provide information was taken up. Two days later, 
the Treasury sent Freshfields’ letter on to the Home Office.'”” 


It is common for investigators and prosecutors to hold more evidence or intelligence than 
is admissible in Court — or usable without making a trial far too long and unwieldy — and which 
convinces them of the guilt of the defendant (sometimes wrongly). In a letter to The Times dated 
29 April Wilkins made the mirror image point: 


Besides, Sir, you will know full well that much of that which we hold as evidence in every day life, 
on which we act with the greatest confidence and security, is by the law declared to be no evidence 
in legal inquiries and proceedings. It will be obvious, therefore, to all candid persons that counsel 
for a ptisoner may have good reason to believe his client innocent, and yet have no right to censure 
a verdict of guilty.!!¢ 


An example of this arose when, in 1809, the Bank came under pressure to support a pardon 
for a Henry Russell who had been convicted at Oxford and sentenced to death. Pleas for mercy 
came from two very senior men: no less than Lord Liverpool, then Home Secretary, soon to be 
Secretary of State for War and the Colonies, and Prime Minister from 1812; and Sir Thomas 
Plumer, Solicitor-General and later Attorney-General.''’ Freshfields responded by pointing out 
that Russell, who had pleaded not guilty, had, however, confessed to travelling to Birmingham to 
buy forged notes:'"* but there were, at the time and for many decades to come,'” difficulties in 
bringing forward evidence of a defendant’s confession. The concern was that they could be 
‘involuntary,’ being gained by inducement or threat. The Bank had both in their armoury (see 
Chapter 10): they could induce a confession as an escape from the death penalty, by accepting a 
plea to a lesser charge (carrying a sentence of 14 years’ transportation); that was underpinned with 
the implicit threat that, if the offer were refused, they would pursue the case to execution. The 
Bank questioned those it investigated,'”” something frowned upon at the time, at least when it was 
done by the police (strange as that may seem now). The result in Henry Russell’s case was that the 
Court and the public were unaware of what he had admitted about his purchasing trip. His death 
sentence was in any event commuted to transportation for life. His wife (who had been acquitted 
at the same trial) followed him, with their daughter, and he eventually did well for himself there, 
owning land and gaining a conditional pardon in 1826."*! 


A supplement to William’s Petition 


Before anyone could review William’s Petition, the Prison Inspectors sent a letter dated 27 
May'” enclosing a Supplement’ he had prepared. There was nothing new in it. Strangely, he wrote 
that he had not had the opportunity to read Georgiana’s confession’ — yet he had mentioned it 
in his Petition of three days before. He probably did not want to undermine anything he wrote by 
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having to deal with the fact that Georgiana had not exonerated him either when asked to do so in 
Newgate or in her confession. In this Supplement, William also accepted that unspecific 
declarations by his co-defendants were less useful than detailed explanations: 


A simple declaration of my innocence, though not unimportant, would be less conclusive than such 
details as would admit of confirmation.!7 


He made his last attack on the judges (with characteristic punctuation or lack of it): 


His Lordship directed the Jury if they ‘thought’ Fletcher reported to me correctly what Christmas 
told him I must be found guilty. Surely facts proving guilt must be clearly established and a Jury is 
not to leap to a conclusion unfavorable to a prisoner. There was not the slightest evidence of such 
communication to me, whilst the direct contrary was the fact as I trust I have now clearly shown. !26 


This alleged direction by the judge does not appear in the press reports of his summing 
up; but William is, in any event, making a rather tangential point. Although Christmas’s evidence 
at the Old Bailey about what he told Fletcher could have been clearer, at least William later 
interpreted it as: 


CHRISTMAS, the Bank clerk, proved that he compared the handwriting of Miss Slack, of Abbott's 
Langley, with the owner of the stock, and returned it to Fletcher, stating it agreed, “with a slight 
variation only, the letter being in rather a lighter hand;” in other words, that it appeared she was 
the owner.!2’ 


This of course overstates the decisiveness of what Christmas actually said. The Times has it 
as: ‘I saw Fletcher after I compared it, and told him there was something in the hands alike, but 


the letter appeared to be a younger hand.”!* The transcript is even vaguer: 


I compared this signature with this power of attorney, and the books of the Bank. After having 
done so I saw Fletcher again. I do not know how soon. I am not quite sure whether it might not 
be in the course of a day or two. To the best of my recollection I told him I thought there was 
something in the style of the writing, but I thought it a lighter hand; a younger hand, or something 
to that effect. I forget now the term I used. The letter was the lighter. 


The word ‘alike’ does not appear here. The Morning Post report may have the answer: 


I compared the signature with the books of the Bank. I saw Fletcher again shortly after. I told him 
there was something like in the style of writing, but I thought it a younger hand.!2° 


Both newspaper reporters therefore picked up Christmas saying that there was something 
‘a/like’ in the signatures. It is surprising that the letter would be the lighter, younger hand — since 
it was presumably written many years after the signature held in the Bank Books. If the judge said 
what William alleges, he was justified in doing so because it would be troubling if William had 
heard that the signatures were at least somewhat similar and yet continued with the transaction. 
His complaint is perhaps confined to the judge’s supposed reference to what the Jury ‘thought’; 
but there is little objectionable in that (although a better word might be ‘concluded’), since the Jury 
had indeed to decide what it ‘thought’ of the evidence. 


More substantial is William’s argument that there ‘was not the slightest evidence of such 
communication to me’. It was not disputed at trial that Christmas reported the outcome of his 
compatison to Joshua; and William’s letter to Baxter of 4 January 1843 telling him that Miss Nancy 
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was not the beneficiary was in evidence and mentioned in Mr Erle QC’s opening speech. The 
question for the Jury was whether Joshua had told William, truthfully, that there was some likeness 
in the signatures. William has a point, as foreshadowed above: there was little (but not nothing) in 
evidence about the content of Joshua’s report to William. What was in evidence was William’s letter 
of 4 January to Baxter in which he wrote that: ‘we find the signatures do not correspond’. William 
was annoyed by the judge because there was no evidence that Joshua had #uthfully recounted 
Christmas’s findings. He seems to be right about that. A judge would answer this complaint by 
noting that it was a small part of the overall judgment to be made by the Jury. If they thought 
William had acted in concert with Joshua, then he could have known the truth of what Christmas 
had reported. Proving a case to the criminal standard does not require each individual fact to be 
proved beyond reasonable doubt: the decision is whether, overall, the jury is sure that the crime 
was committed.’ 


The evidence William relied upon to prove that Joshua had told him that the signatures 
wete different, came in two documents, both of which have been commented on before. The first 
was the Extract from a letter Joshua had supposedly received from Christmas (which William said 
he received during a consultation on 4 January 1843.'*' It is probably a forgery. The second was 
an ‘instruction’ from Joshua to Barber & Bircham, apparently written down by the clerk, 
Macnamara. The discussion in Chapter 21 shows that this instruction must have been provided 
some time after 25 February 1843 and probably in late March (if it was given at all, which is 
doubtful). 


Neither of the documents carry great weight. The instruction to Macnamara makes no 
sense in the chronology. The Extract is unconvincing in itself. Why would Christmas commit 
something to writing; why did Joshua only give William an extract, indeed an extract which, despite 
various later assertions by William in fact says nothing about, did not even mention, the signatures? 
William’s grievance about Johnny Williams’s (alleged) comment starts out with some merit but, as 
often seems to happen, he himself undermines his own argument by making suspicious assertions. 


Public petitions 


By 30 May 1844, no answer to William’s personal Petition had been received. By letter that 
day Thomas Elisha Bramall warned the Home Secretary that signatures were being obtained to a 
public petition in William’s support, and asked him to agree to a meeting with ‘Wilkins and other 
gentlemen’. An answer dated 31 May was sent but it has not been possible to establish what it 
said. 


For Sanders 


In the meantime, a public petition for William Sanders was submitted sometime in May (it 
was answered on 29 May).'” It said that Sanders had been ‘induced’ by Joshua to help in his 
criminal scheme at a time when he was ‘in necessitous circumstances’. He had otherwise been a 
man of integrity, that he had four children three of whom were dependent upon him for their 
livelihood and that the children’s mother had also been sentenced to imprisonment. About 130 
people signed in support. Many of them were his peers. The petitioners indirectly provided a 
panorama of retail businesses in Bristol at the time, including grocers, butchers, inn-keepers, livery 
stable keepers, fishmongers, perfumers, chemist and druggists, confectioners, boot makers and so 
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on. There were also many signatories who provided no occupation and by their addresses might 
well have been ‘gentlemen’, perhaps customers of the Sanders fish shop. A ‘town councillor’ also 


signed. 


This Petition must have been denied, because Sandets’s solicitor, Mr William Harmar, sent 
in another, dated 20 June'™ and signed by Sanders, repeating that Joshua had ‘induced’ him into 
the fraud when he was ‘in a state of pecuniary embarrassment’ and adding that this had happened 
in February 1842. He also described how, on 1 January 1844, he had gone with Harmar to London: 


for the purpose of surrendering himself and on the following day Mr Harmer had an interview 
with the solicitors for the prosecution Messrs. Freshfields to whom the offer was made but declined 
your Petitioner having drawn conclusions from his knowledge of the transaction which the 
solicitors for the prosecution did not deem proper to admit that he was prepared to come forward 
when called on for which purpose your Petitioner was in correspondence with his solicitor up to 
the period of his apprehension 


This rather turgid prose translates as: Freshfields refused to allow him to turn Queen’s 
Evidence (or otherwise to be treated leniently) because they would not accept the ‘conclusions 
from his knowledge of the transaction’ which Sanders had reached. Presumably, these included 
that he was a victim of Joshua. 


This Petition was also refused. Neither Petition mentioned William Henry Barber. Sanders 
did not claim that William had induced him into the fraud. Nor did he say that William was 
innocent, but that is understandable: the Home Secretary would be irritated by a suggestion that 
the jury had got it wrong when convicting him. 


For Wilham 


In mid-June, Thomas Elisha Bramall sent in the public petition that supported William. 
His letter to the Home Secretary, dated 12 June, included, perhaps surprisingly, that the signatories 
were ‘nearly without exception total strangers to Mr Barbet’.’*” He meant that they were objective, 
but another consequence was that these were men who had no experience of William. The plea 
for clemency was based mostly on the declarations of William’s innocence by Lydia and William 
Sanders, his previous good character, and his character witnesses. It delineated petitioners into 
categories, oblivious to the irrelevance of the opinions of people who did not know William and 


who were not familiar with the evidence: 


while some of your Petitioners entertain no doubt whatever of Mr. Barber’s innocence while others 
conscientiously believe that his guilt admits of very grave and serious doubt and while others 
venture to consider that there are many mitigating circumstances in Mr. Barber’s conduct if he be 
guilty All whose names are signed to this petition earnestly pray that you Sir will advise Her Most 
Gracious Majesty to exercise her Royal Prerogative of mercy by a revision of the awful sentence 
passed upon William Henry Barber — a sentence which shuts him out ftom all earthly hope.'*° 


In modern times, we are accustomed to hearing of petitions signed by thousands if not 
millions of people: that sent by Bramall to the Home Office had 33. In fairness, it was put together 
in probably just over a month and required a visit by supporters to Verulam Buildings to actually 
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sign the document — unless Bramall or Peckham sometimes took it to other places, such as 
Brentford — but the contrast with the much more numerous supporters of Sanders is noticeable. 


The handwriting of the signatories can be difficult to decipher but those that are legible 
reveal a broad assortment of people: five surgeons, two solicitors (one retired), five gentlemen, 
and one each of: accountant, ironmonger, merchant, apprentice, lumber merchant, publisher, 
hotel-keeper, upholsterer, architect, saddler, bookseller, outfitter and hatter, wine merchant, ‘Royal 
Navy’, solicitor’s clerk, druggist and barber. Three of the occupation entries are illegible, as are 
many of the names. Some addresses are legible and full, but a strange aspect of the list is that the 
last nine or so entries are all from people who specify only ‘Brentford’ or ‘Near Brentford’. This 
might only mean, for example, that someone who supported William lived in or visited that 
Middlesex town, and asked some friends to sign, but the vagueness also seems a little suspicious. 
Was Brentford a hotbed of those infuriated by miscarriages of justice? Perhaps it was the ancestral 
home of those who later moved to Kent and became the ‘outraged of Tunbridge Wells’ we know 
today. In fairness, the last entry is verifiable: ‘J. Lightfoot’ a barber in the High Street, Brentford 
did exist. He seems to have been 28 at the time of the 1841 census, living with the Welch family 
of whom the head of the household, William Welch, was a barber. Why he would have any interest 
in or detailed knowledge of William’s case is a mystery. 


The inevitable conclusion is that there was little or no public support for William. And so, 
despite these efforts, in the early hours of Friday, 28 June, he was woken in his cell at Millbank. 
His journey was to begin. 


1 Reprinted from the Sunday Times in the Caledonian Mercury (1844) ‘The Will Forgers’ 6 May. 

? Douglas Woodruff (1957) The Tichborne Claimant. London: Hollis & Carter, 239 and 246. 

3 The Spectator (1844) “The Will-Forgers: Criminal Conspiracy’ 20 April, 10-11. Reprinted (with no title) in The Times 
of 22 April 1844. 

4 There are other errors: he was supposedly acquitted in Szewart ‘because there was no proof that he acted with guilty 
knowledge.’ Juries do not give reasons for either conviction or acquittal and so we do not know whether that was 
part of their decision: but the reality was that the offence charged was simply not made out, regardless of William’s 
knowledge, because there was a lack of reliable evidence that he was an accessory ‘before the fact’. 

> The Spectator (1844) 20 April, 2 and 9. 

© The Times (1844) [No title: editorial] 23 April. 

7 The Law Commission (2002) Fraud, Law Com 276, CMD 5560, para 1.4, 2. 

8 David Ormerod and Karl Laird (2018) Svith, Hogan and Ormerod on ‘Criminal Law, 15% ed. Oxford University Press, 
461, cited at https://www.exchangechambers.co.uk/unlawful-behaviour-and-conspiracy-to-defraud-a-note-on- 
barton-and-booth-v-r/ with discussion of Barton and Booth v R [2020] EWCA Crim 575. 

° By reference to Attorney General's guidelines for prosecutors on the use of the common law offence of conspiracy 
to defraud. First published 2007. [And republished in 2012] linked at Use of the common law offence of conspiracy 
to defraud - GOV.UK (www.gov.uk) 

‘0 Foster deals sharply and summarily with the case, noting some disappointment in Ireland about his decision to 
cancel the Clontarf meeting: “But O’Connell’s image was badly dented among a public nurtured on extremist 
rhetoric; the government saved his credibility only by sending him to prison on a trumped-up conspiracy charge 
early the next year.’ R.F. Foster (1989) Modern Ireland 1600-1972. London, Penguin Books, 313. 

' John Flanedy (ed.) (1844) A special report of the proceedings in the case of the Queen against Daniel O'Connell ... in the Court 
of Queen's Bench, Ireland, Michaelmas term, 1843, and Hilary term, 1844, on an indictment for conspiracy and misdemeanour ... 
Dublin, J. Duffy; London, G. Routledge, 331. 

? Supporters blamed his chronic indigestion, but his father was similarly intemperate. 

3 Flanedy (ed.) (1844) 301-303. 

4 The Times (1844) [No title: editorial] 23 April. 

> The Times (1844) “Police - Mansion-House’ 3 May. 

6 The Times (1844) “Removal of Convicts’ 29 April. 


468 


One Man’s Justice 


'7 Sir John Rennie [junior] stepped in to claim that his father deserved all the credit for the Millbank operations: he 
had made the discovery of concrete at Waterloo Bridge; he had recommended concrete for the Penitentiary; and 
only the incompetence of Hardwick and Harvey had made Smirke’s intervention necessary, “Sir John Rennie has 
written to me more than once,” complained Pasley to Smirke, “and has since attacked me personally, to claim the 
entire merit of concrete for his father. I had always heard to you admit that you took the hint from old Mr. Rennie, 
and have stated as much ... Sir John is not satisfied with what I have said ... It appears to me that the Engineer of 
Waterloo Bridge and of the Plymouth Breakwater does not want, in addition to his fame, to be also the engineer of 
the specification of the Penitentiary Foundations.” For all Sir John Rennie’s accusations Smirke had an answer. Of 
course “old Mr. Rennie” had made the crucial discovery at Waterloo Bridge in 1812. But he was sceptical as to the 
value of this discovery, and his directions for Millbank in 1813 had never been properly executed. “Tt is quite true,” 
admitted Smirke, “that if (Rennie) had not mentioned what he observed ... I should never have thought of applying 
the concrete as I did.” But when Rennie and George Dance “examined by the desire of the Penitentiary Committee 
what I was doing for the new foundations ... their approbation was given in very guarded terms — and certainly not 
as would have led anyone to suppose that either of them was practically acquainted with its effect.” Frank Newby 
(2016) Early Reinforced Concrete. London: Routledge. 

18 William Moy Thomas (1852) 455-464. 

'9 Hampshire Advertiser (1844) “The Will Forgeries’ 4 May. 

20 Ben Weinreb, Christopher Hibbert, Julia Keay and John Keay (2008) 3" ed. The London Encyclopaedia. London: 
Macmillan, 551. 

21 A superintendent surgeon on a convict ship, Adelaide, to Bermuda in 1846 noted in his journal that: “Three 
hundred male convicts were embarked off Woolwich on the 3 and 4th July, their appearance on embarkation was 
pallid and dejected. The sudden change from the silence and quietude of a prison to the noise and bustle on board 
entirely interrupted sleep for several days producing an irritable state of mind amounting to a predisposition to 
mental derangement and occasioned many cases of fits of an epileptic character patoxysm requiring admitting the 
patient for about an hour into the hospital and afterwards administering a purgative. The cases were trivial and no 
application made for relief on the following day consequently no entry made on the sick list. The sensitivity to noise 
gradually subsided and their general health became much improved and no disease of any importance occurred 
during the passage.’ Journal of Harry Godney (1846, 3 July to 2 September) UK, Royal Navy Medical Journals, 
1817-1856 at Ancestry.co.uk - Ancestry.co.uk - UK, Royal Navy Medical Journals, 1817-1856 

22 William Moy Thomas (1852) 455-464. 

°3 The Times (1844) ‘Letter to the Editor’ 3 May 1844. 

°4 Mr Cope refers to Mr Davis, ‘the ordinary’: this was another title for a chaplain. The ordinary at the time was the 
Rev. John Davis, formerly a curate in Chesterfield. He was appointed in 1843 according to evidence he gave to a 
House of Lords Select Committee on the Execution of the Criminal Law, especially respecting Juvenile Offenders 
and Transportation — see link at: John Davis (stgitehistory.org.uk) His evidence to the Select Committee in March 
1847 can be seen at: Reports from Select Committees of the House of Lords and Evidence - Great Britain. 
Parliament. House of Lords - Google Books 

°5 The Times (1844) “Police - Mansion-House’ 3 May. Emphasis added. 

26 Hampshire Advertiser (1844) “The Will Forgeries’ 4 May. 

27 Morning Dispatch (1844) “The Convict Barber’ 19 May. The newspaper report gives Bramall’s initials as JG when 
they were of course TE — when his signature is seen (eg see HO142-144), this is understandable! 

°8 The Times (1844) ‘Letter to the Editor’ 30 April. He was also mentioned in the report of a prosecution of his 
business partner for assault: ‘Robert Henry Drover, a young man who was stated to be the partner of Mr. Dorey, the 
unfortunate husband of Mrs. Dorey, who is now undergoing her sentence of two-yearts’ imprisonment in the 
Giltspur-street Compter, as one of the accomplices of Barber in the will forgeries, was charged with having assaulted 
the servants of Mr. Martin of No. 38, Gutter-lane, Cheapside, Manchester warehouseman. The defendant was 
apparently in a state of great excitement.’ The Times (1844) ‘Mansion House’ 6 May. 

29 Polden (2009) 214: ‘In 1841 he advertised for a partner, and took on “a young man who disliked 

business” (Bank of England F9/10, ‘statement of facts’), the recently qualified Merrick Bircham.’ 

5° Reprinted in the Caledonian Mercury (1844) “The Will Forgers’ 6 May. 

31 Caledonian Mercury (1844) “The Will Forgers’, 6 May. 

32 Home Office file, Joshua: HOF5-8, at HOF5. 

33 OB1, Peckham. 

34 Legal Observer (1850) 40 “The Case of Wm. Henry Barber: The Master’s Report’ Part 2, 243-246, 243. 

35 The Weekly Dispatch (1844) ‘The Will Forgers. — the Full Confession of Mrs. Dorey’ 19 May. 

5 Petition of 21 May 1844, at HO43. 

37 Petition of 21 May 1844, at HO35. 

38 HO9-51. 

39 HO33. 

40 OB2, Neville and Neville, mother and daughter, 469 


One Man’s Justice 


4. BB (1853, 9th ed.) 100 (81): in his Memorial from Norfolk Island he wrote “The confession of Mrs. Dorey I never 
saw until it was handed to me by a prisoner on board, shortly before my arrival on this island.’ 

” Petition of 21 May 1844, at HO38. 

* Petition of 21 May 1844, at HO33. 

“4 BB (1853, 9th ed.) 31 (12). 

4 Petition of 21 May 1844, at HO20. 

46 Petition of 21 May 1844, at HO20. 

47 Emphasis added. 
48 That is — by referring to his note of the meeting of 15 November 1843. 

* Petition of 21 May 1844, at HO33. 

»° Petition of 21 May 1844, at HO38. 

51 HO146-148, letter of 25 May 1844. Appendix 21. 

>? Petition of 21 May 1844, at HO40. 

3 See William’s letter of 8 July 1844, Appendix 29 quoted in Chapter 23, including ‘My evidence, and which was set 
out in the brief, was, however, of the greatest importance, and which it was always most fully intended should be 
adduced. Mr. Parry, in his advice on the evidence, speaks of the documentary portion as “most valuable,” and the 
oral testimony as “most important.” 

> HO37 and HO40: the text runs on but the pages are out of sequence, hence the page following 37 is 40. 

5 The Times (1844) “The Will Forgeries’ 17 April. 

56 Morning Post (1844) “The Will Forgeries: Second Case’ 17 April. 

57 The Crown Court Compendium December 2020, chapter 11, para 10(2)(b). Crown Court Compendium Part I 
(December 2020) - amended 1 February 2021 (judiciary.uk) 

8 The Crown Court Compendium December 2020, chapter 5, para 2. Crown Court Compendium Part I (December 2020) 
- amended 1 February 2021 (Gudiciary.uk) 

»° Petition of 21 May 1844, at HO46. 

Letter from Joshua to William dated 29 December 1842, HO 88. 

6! Letter from Joshua to William dated 23 January 1843, HO16-18. The source is William’s quotation of the letter in 
his May 1844 Petition. 

62 The Times (1844) “The Will Forgeries’ 23 April. 

63 Wilkins and Gregory (1844) 40. 

64 Petition of 21 May 1844, at HO12. 

6 BB (1853, 9% ed.) 68-69 (49-50). 

66 Petition of 21 May 1844, at HO10. 

67 Petition of 21 May 1844, at HO21. 

6 This underlining seems to be in a different ink and may have been added by a later reader. 

Petition of May 1844, HO30, Appendix 19. 
70 OB2. 
| The Times (1844) “The Will Forgeries’ 17 April. 
7 Petition of May 1844, HO14, Appendix 19. He did indeed set it out ‘previously’ - at HO11. 
% Petition of May 1844, HO11-12, Appendix 19. 
4 This underlining seems to be in a different ink and may have been added by a later reader. 
75 HO209-210. 
76 BB (1847) Pamphlet, rough proof 14, HO281, italics in original. Preserved in BB (1853, 9" ed.) 82. 
7 BB (1853, 9% ed.) 82. 
78 HO14. He does indeed set it out ‘previously’ at HO11. 

The Times (1844) “The Will Forgeries’ 23 April, Appendix 17, para 17. 

80 Petition of May 1844, HO14, Appendix 19. 

81 Namely that the Extract did not actually say what he claimed it said, and so he understandably wanted to avoid 
people seeing the true wording. 

82 The Extract was however in the Observations of Archibald Michie which were included in William’s publications 
although with some care. It does not suggest that what is reprinted is the whole Extract and even implies that it is 
not a quote (‘to the tenor and effect following’): “Mr. Barber detailed at length the different arts by which he had 
been deceived by Fletcher. Among others, Barber said, that Fletcher, on one occasion, had produced to him 

(Barber) an extract of a letter from Christmas to Fletcher, to the tenor and effect following:- “I beg to observe that there 
is other stock standing in the name of Anne Slack, formerly of Smith-street, Chelsea, but now of Abbott's Langley, Herts.; but she is 
not the same person.” This removes the reference to the two Ann(e)s being “distant relatives only’. See BB (1847) 
Pamphlet rough draft 51, HO318; and BB (1853, 9% ed.) 171 (152). 

83 Original Memorial of December 1844, HO205-206, Appendix 33. 

84 Archibald Michie, quoted in BB (1853, 9'” ed.) 172. See also BB (1847) Pamphlet rough draft 51, HO318. 

85 BB (1853, 9% ed.) 69. 470 
86 Petition of 21 May 1844, at HO24. 


One Man’s Justice 


87 BB (1853, 9% ed.) 69 (50). 

88 OB2, Foskett. 

8° For a real example of a different, but analogous situation, see Hilton v Barker Booth ¢» Eastvood [2005] UKHL 8. 
» Petition of 21 May 1844, at HO26. 

*! Petition of 21 May 1844, at HO29-30. 

°2 Morning Post (1844) “The Will Forgeries. The Sentence’ 23 April. See Chapter 21. 

3 The Times (1844) “The Will Forgeries’ 23 April. 

4 Petition of 21 May 1844, at HO34-35. 

° BB (1853, 9% ed.) 28 (9). 

°° BB (1853, 9% ed.) 28 (9). 

°7 See BB (1854) Elucidation of the Judgment, 174-178. 

8 Petition of 21 May 1844, at HO42. 

» Petition of 21 May 1844: the quotation begins on HO43 and continues on HO38 because the latter page is out of 
order in the Home Office file. 

Petition of 21 May 1844, at HO47. 

°l BB (1853, 9% ed.) 75 (56), Memorial of December 1844. 

2 Formatting added. The Times (1844) “The Will Forgeries’ 23 April. 

°3 BB Pamphlet (1849) 94 and 95-96. 

4 Petition of 21 May 1844, at HO24. 

5 Petition of 21 May 1844, at HO26. 

% BB (1853, 9" ed.) 74-75 (55-56). 

Tn 1847, William, dealing with events in April 1843, made no mention of any past or future correction of the 
error (Letter to the Editor, Hobart Courier published 26 May 1847, Appendix 40): ‘Whilst the business was in 
progress, Fletcher mentioned that the bank had in error treated the executrix as the party entitled /o both the £6000 
and the £3500 stock, Although no claim whatever was made for the former, and having made both amounts ‘dead,’ 
as it is technically called, there might be some confusion when Miss Slack, of Abbott’s Langley, next applied to 
receive her dividends of the £6000.’ In the same letter, he wrote that, a few days after he had seen Joshua on 17 
November 1843, ‘he called, and assured me that the error had been corrected, and that I should hear no mote of it. 
8 BB (1853, 9" ed.) 76 (57). 

° Chapter 35 and the case of Ex parte Hunt: see BB (1854) Elucidation of the Judgment, 174-178.. 

° Petition of 21 May 1844, at HO50. 

1 HOO. 

2 Maule was Treasury Solicitor from 1818-1851. 

3HO147. 

*HO146-148. Appendix 21. 

>HO150. 

® Letter to the Editor from Charles Wilkins (1844) The Times 3 May. Letter dated 29 April 1844. 

7 And, even later, Master of the Rolls, 

8 Randall McGowen (2007) ‘Managing the Gallows: the Bank of England and the Death Penalty, 1797-1821’ 25:2 
Law and History Review 241-282, at 265. 

° David Bentley (1998) English Criminal Justice in the Nineteenth Century. London: The Hambledon Press, 221-235. 
20 An example, the examination of and negotiations with a Charles Linsey, is given in Randall McGowen (2007) 
‘Managing the Gallows: the Bank of England and the Death Penalty, 1797-1821? 25:2 Law and History Review 241- 
282, at 246. Linsey claimed, in effect, that the Bank offered an inducement (for him to name accomplices), saying 
that Freshfields referred to its ‘liberality’ in that it would ‘provide for me and my family’. He said he could not, 
because he had had no accomplices. Convicted of uttering a forged note in a butcher’s shop, he was executed. 

21 https://convictrecords.com.au/convicts/russell/henry/113265 

22 HO156. 

23 Supplement to Petition of May 1844, HO151-154. Appendix 20. 

44HO151. 

25 HO151. Appendix 20. 

26 HO152. Appendix 20. 

27 BB (1853, 9" ed.) 82. 

°8 The Times (1844) “The Will Forgeries’ 17 April. 

29 Morning Post (1844) “The Will Forgeries. Second case’ 17 April. 

3° The core elements of an offence must be proved to the criminal standard (‘the legal burden of proof?) but, as 
clearly stated by the High Court of Australia in the notorious Lindy Chamberlain, ‘Dingo Baby’ case, “There is 
certainly no requirement of the law that the members of the jury must examine separately each item of evidence 
adduced by the prosecution and reject it unless they are satisfied beyond reasonable doubt that it is correct. Nor is it 
the law that a jury is in all circumstances precluded from drawing an inference from a primary fact unless that fag4 
proved beyond all reasonable doubt.’ R v Chamberlain (No.2) 1984 153 CLR 521, Deane J, 626. See also SRA v Sheikh 


> 


One Man’s Justice 


[2020] EWHC 3062 (Admin), para 66: “Moreover, where a prosecution case is circumstantial and cumulative, it is 
common defence strategy to seek to undermine each strand of the evidence cumulatively relied on, saying that a 
different inference as to each strand can be drawn and so on. But a jury does not have to be sure as to each 
individual strand of the evidence: what matters is whether, on the totality of the evidence, it is made sure of guilt. 
With respect, I get no impression at all of the required "holistic" approach being taken by the SDT in this case in its 
appraisal of the submission of no case to answer on these allegations.’ 

131 HO14. 

132 HO142-144 

133 See Appendix 22. Record ID fpb TNA/CCC/2C/HO18/00270765 Full record at findmypast.co.uk (requires 
subscription) 

134 Appendix 23. 

135 HO91. 

136 HO362-363. 


472 


One Man’s Justice 


Chapter 23 — Panic 


Your Petitioner then said “You allege there that Barber is perfectly innocent” to which 
Fletcher replied “Yes certainly — I never said any thing to the contrary” ... Your 
Petition[er] under these Circumstances humbly prays that the departure of the said 
William Henry Barber and Joshua Fletcher will be delayed until such enquiries have 
been made as to which your Honorable House may deem expedient. 


Petition of Robert Peckham! 


At 4am on Friday 28 June 1844, William was awoken and led from Millbank Prison. The air was 
muggy, the sky was overcast, the temperature in the high 50s Fahrenheit. In a new suit of clothes, 
he was walked in a crocodile of 70 convicts, his handcuffs joined by chain with the other 
unfortunates, down to the foul river, where they were embarked on a waiting steamer that was to 
take them downstream to the Agincourt, a convict ship moored at Woolwich — readying itself to 
sail on the following Tuesday.’ Joshua was to sail with him. Later that day the heat at Cobham in 
nearby Surrey would reach 77 degtees, rising to 84 on the Saturday and 88 on Sunday.’ On the 
river, William and Joshua could at least feel sun on their skin and enjoy a breeze denied those 
waking up in the stifling city and baking countryside. Their fellow travellers were in high spirits, 
described by William at the time as producing ‘tiot and uproar horrible and painful’.* 
Characteristically, his later recall of the day was very different: as they steamed downriver, “They 
laughed, jested, and sang; and, despite the chains with which they were loaded, some of them even 
danced.” 


William described the grotesque ill-fitting convict clothing they were forced to wear, how 
he and his fellow transportees were chained, and the rubberneckers who watched:° 


At Milbank [sic] I remained about two months. ... One night ... I learnt from a turnkey - a kind- 
hearted man — that one of my fellow prisoners (not the principal one) had confessed his guilt, and 
had exonerated me from all participation in it: but I heard no more. Nothing occurred to show 
that this circumstance exercised a favourable influence over my fate. Indeed, I knew that such 
confessions have ordinarily little effect. I was, therefore, not surprised when I heard from the 
officer on duty, as he looked into my cell one night, that we were to be removed early on the 
following morning. 


At about four o'clock we were accordingly called forth, and ordered to put on an entirely new suit 
of clothes, consisting of a coarse brown serge jacket, waistcoat, breeches, stockings, highlows,’ and 
a particularly frightful skull-cap. All the articles appeared to have been selected at random, without 
the slightest reference to the dimensions of the wearer; the jacket would have enveloped two such 
bodies as mine, and the breeches scarcely came down to my knees. A few minutes were allowed 
for the slipping on of these garments; after which every man received a hunch of bread, and we 
were equipped for a voyage of seventeen thousand miles. We were formed in line, and handcuffed 
two and two; a heavy iron chain, in addition, being passed through a ring of the handcuff, so as to 
fasten about a dozen of us together. The signal was then given to march; and we proceeded, under 
a strong guard of the prison officers with muskets loaded, down to the river side in front of the 
prison, to embark. 
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Notwithstanding the early hour, a number of persons were there to watch the process of 
embarkation. Whatever may be said of the failure of the Government in the systems for the 
treatment of convicts, they have been eminently successful in rendering their appearance abject 
and pitiable: when to the ugliness of the clothing was added the total disregard of bulk and stature, 
the appearance of some of our party was perfectly ludicrous. The nether garments of one man, 
intended to reach to the knee, only had to be buttoned a little above his ancles; whilst those of 
others did not extend to the knee. Two hundred and twenty of us were conveyed in three drafts 
on board a steamer in waiting to convey us. Our boat contained seventy. I could not help thinking 
of water parties of a different character; but, upon the whole, my mind was more tranquil than I 
could have expected. I endeavoured, as far as possible, to step out of myself and to speculate upon 
the history and character of those who, with one exception, were strangers to me; but who were 
now to be my companions by night and day, for at least four months; and to wonder if there was 
one among them with whom I might hope to beguile the long and wearisome days and nights of 
the coming voyage. 


At Milbank we had been kept upon the silent and solitary system. The restraint being removed 
aboard the steamer, every man seemed determined to make up for lost time. Many had been former 
acquaintances, and had a world of news to exchange. Nothing could have produced a stranger 
effect than their conduct, contrasted with their abject appearance, condition, and prospects. They 
laughed, jested, and sang; and, despite the chains with which they were loaded, some of them even 
danced. My nearest neighbour was one of the merriest. He exulted in the many escapes he had had, 
and in the fact that, after all, he was only transported for ten years. 


At Woolwich we were put aboard the convict ship; every man as he descended into the hold being 
numbered on the back, like one of a flock of sheep. The centre of the vessel was appropriated to 
the prisoners, and was divided into compartments, each accommodating eight men, with a square 
table and seats of portable deal boards, arranged in tiers -- above and below -- all round. At night 
these were so disposed as to form sleeping berths. If any one will imagine a long room filled with 
pauper coffins with the lids off, he will have a good idea of our dormitory. Our irons were 
immediately knocked off; but, on the following morning, we were one at a time summoned on 
deck and ironed more heavily, having a ring round the ancle, with a long heavy chain attached to 
another ring. This we dragged about with us till my leg was severely excoriated; and getting in and 
out of my sleeping berth, and going up and down the ladder became a difficult task.... 


During our stay at Woolwich, the prisoners were allowed to write to their friends, and to take a last 
farewell of those who might choose to visit them, although strangers wete compelled to remain in 
a boat alongside, and were not allowed to come aboard. So disfigured were they by their dress and 
close cut hair, that wives could scarcely recognise their own husbands. A gentleman who had 
known me from childhood said, "If I had not heard your voice, I could not believe it was yourself." 
Excepting some affecting leave-takings, the time here was spent in great hilarity. Some of the 
prisoners’ friends brought them a little money; and it was mysteriously hinted to me by one of the 
officers of the vessel, that a round Dutch cheese, cooped out and filled with sovereigns, would be 
found useful; but I was unable to avail myself of his counsel. 


Some tea, which was afterwards stolen from me, and a few shillings were all my viaticum. There 
was a subscription for a violin; but it was subsequently found that no one was capable of playing 
on it. Nevertheless, without music and with a heavy chain clanking to one leg, some danced as 
merrily as if they had been in a booth at a fair. 
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They were also allowed to make purchases of the "bumboat-man," who appeared to enjoy a 
monopoly of this branch of Government patronage. He supplied a variety of trifling articles, such 
as cakes, fruit, needles, thread, tin plates, &c., at a profit of about one hundred and fifty per cent.; 
but his customers contrived to square the account in a way peculiarly their own; for, while he was 
extorting an undue profit on the one hand, his basket was generally robbed by adroit thieves on 
the other. 


William’s transfer to the Agincourt galvanised, or panicked, both him and his friends. But 
Joshua was at hand. As soon as they were on board, he was pressed to declare William’s innocence. 
He agreed. On Sunday 30 June, his Declaration was published in The Observer and the article was 
reprinted in The Times the following day. The amendments shown below are on the handwritten 
original sent to the Secretary of State but are not shown in any published version.* 


June 28. 


I solemnly declare that, to the best of my knowledge and belief, William Henry Barber had no 
guilty knowledge that the will of Anne Slack was a forgery, or that it was otherwise than a legitimate 
and proper matter of business. As such it was introduced by me to him, as stated in my first 
examination at the Mansion-house. And I further declare, that Lyerly “0 my knowledge and beliefe 
he had no guilty knowledge of either of the cases which have recently formed the subject of 
indictment. I make this declaration with no other motive than to do an act of justice to Mr. Barber 
as far as lies in my powet. 


JOSHUA FLETCHER 
(Witness) MATTHEW HALL CUTTRIS? 


-Observer 


The covering article in The Observer editorialised, surprisingly, about the Declaration. This 
is the full text: 


THE CONVICTS BARBER AND FLETCHER. — The subjoined document, forming a 
declaration of the innocence of Barber by his fellow convict Fletcher, has been submitted to us for 
publication by Mr. Bramall, of Verulam-buildings, the solicitor on behalf of Barber in the late trials. 
It appears to be a complete and apparently truthful exculpation on behalf of Fletcher of his 
supposed participation in the will forgeries, and their attendant frauds, and is made at a time when 
disguise or falsehood would be vain and additionally iniquitous. Barber and Fletcher are now both 
on board the convict ship Agincourt, lying off Woolwich, and will sail on Tuesday next for their 
destination. The witness whose name is appended to the paper is, we believe, an officer of the 
convict vessel:- 


William and his lawyer were continuing to enlist the media. It is not clear how The Observer 
could justifiably say that this first Declaration was ‘complete’: it is brief, perfunctory, and lacking 
in any detail. Indeed, it was followed by a fuller one a few days later. Nor was there any basis to 
write that it was ‘apparently truthful’; and the journalist did not explain how ‘disguise or falsehood 
would be vain’. If the declaration were untrue, it would be ‘additionally iniquitous.’ Perhaps this 
strange commentary came from pressure or charm exerted by Bramall or Peckham. The article 
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was, however, the first successful attempt to mobilise in William’s favour that which his 
contemporary Sir Robert Peel described as ‘that great compound of folly, weakness, prejudice, 
wrong feeling, right feeling, obstinacy, and newspaper paragraphs, which is called public opinion’."” 

If the press had got their dates right, Peckham, working with Bramall, had rushed down to 
Woolwich on Friday 28 June’ and checked with Joshua that he had signed the Declaration.'* He 
then quickly drew up another Petition, attached the Declaration and sent it to the Home Secretary 
(albeit he formally addressed it to the House of Commons) on Saturday 29 June:"° 


... the Honorable Members of the House of Commons 
The humble Petition of Robert Peckham of no. 5 Verulam Buildings Grays Inn humbly 
Sheweth 


That your Petitioner received by the Post the annexed Document being a Declaration by 
Joshua Fletcher of the innocence of his fellow Convict William Henry Barber (the latter having 
been convicted of uttering a Forged Will with a Guilty knowledge). 


That your Petitioner yesterday proceeded to the Convict Ship lying off Woolwich named 
the Agincourt on board of which such Declaration was signed. 


That your Petitioner there saw the said Joshua Fletcher and enquired of him (showing him 
the said annexed Declaration) if that were his (Fletchers) signature to which he replied “Yes.” 


Your Petitioner then said “You allege there that Barber is perfectly innocent” to which 
Pletcher replied “Yes certainly — I never said any thing to the contrary”. 


Your Petitioner further sheweth that he has been informed and verily believes that William 
Saunders, Lydia Saunders, his Wife, and Georgina Dorey have frequently asserted the innocence 
of the said William Henry Barber and that the said Joshua Fletcher William Saunders and Lydia 
Saunders would if applied to furnish a true report of their connection with the Frauds — the division 
of the Plunder [?] which in your Petitioner’s opinion would fully establish the fact of the Jury having 
[?] an erroneous Verdict in convicting the said William Henry Barber. 


Your Petition[er] under these Circumstances humbly prays that the departure of the said 
William Henry Barber and Joshua Fletcher will be delayed until such enquiries have been made as 
to which your Honorable House may deem expedient. 


And your Petitioner will ever pray.'4 [ends] 
The Sun reported this on 9 July: 


On Friday week! the convicts Barber and Fletcher were conveyed on board the Agincourt, which 
vessel has for the last week been lying off Woolwich in the hourly expectation of receiving orders 
to sail. Fletcher a few hours after he got on board voluntarily and unsolicited made a written 
statement, declaring that Barber had no guilty knowledge of the forgeries which were effected by 
him (Fletcher) and the other prisoners, Sanders and his wife and Mrs Dorey. The document, which 
was published on Saturday was forwarded to the Home Office, accompanied by a petition from 
Mr Peckham, the solicitor of Barber, praying for a revision of the case. 


It is not clear how the reporter concluded that Joshua made the Declaration ‘voluntarily 


and unsolicited’. 
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But events were moving apace. Before publication of The Sun article, Joshua signed another 
Declaration, dated 2 July, which was published in The Times on the 4". The first paragraph gives 
the flavour (the full text, which is in Appendix 26, will be discussed in Chapter 27): 


It may be proper that I should state, in furtherance of the Declaration I made on the twenty eighth 
day of June last, that, to the best of my knowledge and belief, William Henry Barber had no 
knowledge of Mrs. Richards than as Miss Stewart, of Mrs. Dorey than as Miss Burchard, of William 
Sanders than as Thomas Hunt, or of Lydia Sanders than as Emma Slack, - they having respectively 
represented themselves to him, in my presence, as Elizabeth Stewart, Eliza Burchard, Thomas 
Hunt, and Emma Slack.16 


There was no editorialising in a covering article and the reporter simply noted that, 
‘Yesterday morning Barber’s attorney, Mr. Peckham, received the document of which the 
following is a copy from the officer in charge of the convicts, and instantly hastened it to the 
Home-office in order to submit it to Sir James Graham.’ The Agncourt had been due to cast off 


on 2 July and it seems that Peckham’s request for delay, was granted. The Sun confirmed this: 


On Tuesday last [2 July], Fletcher made a further and still more explicit declaration of Barber's 
innocence. The subsequent declaration was also forwarded to the Home Secretary, who on receipt 
sent down to Woolwich an order for the detention of the vessel until the case could be thoroughly 
investigated.!” 


And so the ship stayed at its mooring off Woolwich while the Home Secretary considered 
Joshua’s Declarations and Peckham’s Petition. 


William did not waste the extra time granted him by this stay of extrusion. He wrote 
perhaps 50 letters for other convicts’® and, for himself, he wrote to Freshfields on 5 July."” His 
anguished letter contained nothing new and, apart from emphasising the imbalance of resources 
between him and the government prosecutors, relied only on the Declarations of Joshua and, he 
claimed, the other defendants: 


Ship Agincourt 
5t July 1844 
To Charles Kaye Freshfield Esquire 
Sir, 


The agonising situation in which I am placed will I trust plead my apology for my now addressing 
you. The consummate skill with which you have wielded the resources at your disposal has raised 
a presumption of guilt against and obtained the conviction of an innocent man. 


That you had to use your own words “an impression of my guilt” I firmly believe, but as I shall 
answer for the assertion at that awful [?] where we must both be tried by him “from whom no 
secrets are hid” I declare that I am as innocent of all guilty knowledge or suspicion of wrong as the 
Judge who tried me. My friends are few and powerless - my history is known to you. By 17 years 
clerkship I obtained the rank of a solicitor. In 7 years I secured a varied and extensive practice. I 
was happy in the retrospect - happier still in my prospects - respected and, those who knew me 
would readily add, useful in the sphere in which I moved. By a single stroke, as with a blast of 
lightning I am impoverished, degraded, broken hearted and miserable. I write this amidst a scene 
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of riot and uproar horrible and painful, despite of the best exertions, to preserve order. I am almost 
the only thoroughly sad and melancholy being in the Ship. In my anguish I appeal to you - I entreat 
you in the spirit of Christianity to reconsider the circumstances of my case. True I have been 
convicted by judge and jury — but permit me to remind you of the terrible inequality of the struggle. 
You had every advantage. I had not one - unless I count my innocence as one - but which alas 
proved useless where I had not the opportunity of eliciting the truth. Your influence, your 
pecuniary, legal, + intellectual resources were unlimited - all these it is scarcely too much to say 
were mainly directed to make good a conviction of myself. Not a difficulty or a doubt could have 
existed as to either of the other prisoners - notwithstanding all their precautions nothing could 
escape your vigilance. I was lingering in prison — without money and almost without friends - 
heartbroken and in illhealth [sic] - under these difficulties I had to get up a defence against the 
fearful and complicated charges preferred against me. You will I think admit that a case of suspicion 
only has been established against me - founded indeed upon an amalgamation of circumstances 
selected from a mass of information which your means enabled you to acquire - but all of these 
circumstances unfortunate and even suspicious as I myself felt the whole are nevertheless 


compatible with my innocence. 


My Instruction to Counsel was to lay every fact before the Court, to submit all my Books and 
Papers and to produce for examination my clerks and every person who had a knowledge of the 
matter and of my own affairs. In the exercise however of his judgment he deemed it unnecessary 
to call evidence - and certainly I must say it appeared to me that though the evidence was submitted 
and marshalled with such consummate skill it was not such as to justify a verdict against me. 


I had indulged the hope that I should be allowed to submit my Books Papers and other evidence 
to Sir James Graham according to my earnest entreaty that I might have an opportunity of 
explaining every circumstance that might seem to require it. Indeed ever since my apprehension I 
have been ready and desirous of affording every information - but in truth I who had been but the 
blinded professional instrument of a gang of thieves craftily introduced by Fletcher whose 
respectability no Solicitor would have doubted had but little to communicate. The presence of 
Fletcher here who has made so foul a use of my confidence in his integrity is no slight aggravation 
of my sufferings. You are probably aware that he has at length thought fit to declare the truth and 
to admit my innocence. This appears to have arisen out of a conversation he had with some 
intelligent persons on Board. 


I should attach but little importance to anything which he might be pleased to assert deny or admit 
but that it is in accordance with the declarations of all the other prisoners and Mr. Sanders can tell 
whether the facts set out in in his second statement are true or not. 


The whole of the other prisoners have now declared my innocence at different times and under 
different circumstances — without concert with me in either case and without even access to or 
communication direct or indirect with 3 out of the 4. That Mrs. Dorey avowed my innocence 
shortly after her apprehension (and before she thought of benefiting herself by prejudicing me) is 
well known. She declared this to her Medical attendant at the Compter and to other persons. 


Surely in the absence of all direct proof of my guilt it is not consistent with Justice or humanity to 
disregard such statements. In no instance could they benefit those who made them but rather the 
contrary. I entreat you Sir to consider the whole circumstances calmly and divested of the spirit of 
prosecution. In doing so you will I am sure not overlook the facts well known to you — my 
industrious and frugal habits and the state of my pecuniary affairs. Daily I pray that the Almighty 
will shed the light of Truth on my heartrending case and conciliate my all powerful prosecutors. If 
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under the circumstances you cannot utterly satisfy your mind of my innocence I think you must 
with all your prepossessions against me, feel that my case is not unattended with doubt. I implore 


you to consider as a humane man and a Christian the frightful hardship of my situation if innocent! 
Nay were I guilty is such a sentence which could not have been exceeded in the case of the most 
hardened desperate and irreclaimable Criminal that ever was tried not too severe in my case. 


I beseech you Sir to listen to my prayer offered to you in abject misery and helplessness and your 
magnanimity shall receive the heartfelt gratitude of one of the most unfortunate men that ever 
belonged to your or any other profession. 


I have the honor to remain 
Sit 

Your most humble Servant 
W H Barber 


William suppressed the existence of this letter and never referred to it in his campaign to 
clear his name. He did not want to reproduce his admission that the facts of his involvement were, 
‘even suspicious as I myself felt,’ and, more importantly, that he discounted Joshua’s Declarations: 
‘I should attach but little importance to anything which he might be pleased to assert deny or 
admit...’ They were relevant, he argued, to the extent that they coincided with what the other 
members of the gang had to say. 


Imagine William’s despair if he had seen Freshfields’ letter of the following day, when they 
passed his letter on to Sir James Graham. Their only comment damned him: 


In handing you this document we feel it our duty to add that its contents do not alter our view of 
the Case, but we shall be ha to adopt any measures in reference to it, which you may think 

v vy > y' y 
proper.” 


A brief hope flared. William heard on Sunday 6 July that Sir James was in correspondence 
with Mr Justice ‘Johnny’ Williams. William sent a letter to The Times, dated 8 July, similar to what 
he had written to Freshfields.” He included arguments which he had chosen not to make — ot risk 
— when corresponding with Freshfields, who of course knew the case back to front and upside 
down. He told readers of The Times that he would have called the gang as witnesses if he had been 
granted a separate trial — but he had not said that directly to Freshfields. To them he admitted that 
a ‘case of suspicion’ had been ‘established against’ him but he kept quiet about that when 
addressing the public. In The Times letter he did, for once, make an important concession, albeit 
with a careful addition: ‘I must admit that I brought the prosecution upon myself by withholding 
Fletcher's name, believing that the transaction would prove to be a correct one.’ Most importantly, 
although he had briefly mentioned Wilkins’s decision not to call evidence in his letter to 
Freshfields, three days later he went into detail for the first time about this: 


It must have surprised many that no evidence was called on my behalf, and some have assumed, 
perhaps, that I had none of importance to offer. My evidence, and which was set out in the brief, 
was, however, of the greatest importance, and which it was always most fully intended should be 
adduced. Mr. Parry, in his advice on the evidence, speaks of the documentary portion as “most 
valuable,” and the oral testimony as “most important.” It was my desire that the Court should be 
put in possession of the utmost possible information, and with this view counsel were instructed 
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to call all the clerks of the house, to submit all the office books and every paper connected with 
the case — to put into the box a witness who was had up from Bath for that purpose, and who had 
been remaining in town several days, who would have proved the elaborate pains taken to prevent 
my detecting the imposition; also several parties who had transactions with me, who would have 
proved facts raising the strongest possible presumption against my being a guilty participator in 
these frauds. The correspondence with Fletcher, too, would have shown how studiously he had 
misled me, and that the business was conducted by myself and Bircham precisely like the other 
business of the office. It will naturally be asked why these were not called? My counsel alone can 
fully explain it. I was astonished beyond measure when Mr. Wilkins, at the close of his very able 
address, immediately called witnesses to character only. I certainly thought, that skilfully and 
ingeniously as the evidence was produced against me, a verdict of guilty could not be pronounced, 
and Mr. Wilkins appeats to have reckoned with perfect confidence on a favourable verdict. It is 
with painful reluctance that I thus express my regret at the course adopted by my counsel, as I feel 
the warmest gratitude to both Mr. Wilkins and Mr. Parry for the generous manner in which they 
took up my defence, whilst their fees were almost nominal. From the perusal of my briefs, and 
from Mr. Parry's conferences with me, counsel knew well my perfect innocence. To Mr. Wilkins I 
cannot but feel the utmost gratitude, not only for his great exertions at the trial, but for the generous 
sympathy he has manifested since. I am quite sure that upon a review of the facts that could have 
been proved on my behalf, he must have regretted that such evidence was not adduced, especially 
as it would have met the very points that were most dwelt upon by the judge ... 


We have seen all the documents that William relied upon. Many were before the Court. 
There is nothing obvious that would have cleared him. If there had been, his Petitions and 
Memorials would, quite rightly, have identified them — and mined them repeatedly for helpful facts. 


How a witness from Bath could help is obscure: true, she could confirm Joshua’s advance 
planning, but she would know nothing of William’s knowledge or suspicions. The same is true of 
his clerks. What they could say would be vague. At most, a string of his employees confirming that 
the S/ack transaction was conducted routinely might have helped — through sheer numbers? — but 
cross-examination would have corralled their evidence to their impressions. 


William could not resist tweaking the truth. Even though there is no actual evidence of a 
declaration by Lydia (and so no known content) and Georgiana (and Joshua, in effect) had said 
that he ‘knew all about it’, William brazenly told the world: 


All the prisoners have now as with one voice proclaimed my innocence — Mrs. Dorey, Sanders, his 
wife (the Emma Slack), and lastly, Fletcher. These declarations were made at different times, under 
different circumstances, and without the slightest concert with me or with each other ... 


The truth was that William so/cited declarations from all four and had written them out fo 
them to sign! Only two signed anything. In asserting Georgiana’s (undocumented) declaration of 
his innocence he omitted that she had subsequently condemned him, with the cleverly drafted: 
“That Mrs. Dorey did declare my innocence to her medical attendant and to others at the Compter, 
when she was first apprehended, and before she sought to make terms with the prosecution, is 


well known.’ 


He decided against publicly accepting that a case of suspicion had been made against him 
and that Joshua’s Declarations were largely worthless. (Both of which he had said to Freshfields.) 
Nor did he repeat that Joshua’s declaration ‘appears to have arisen out of a conversation he had 
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with some intelligent persons on Board.’ Very true: Joshua had spoken with intelligent persons 
who had clearly spoken at length with William and who had become his advocates. That 
conversation did not sit well with the Declaration being made ‘without the slightest concert with 


me’ and so he removed it. 
Neither letter bore fruit. 


The Home Office file reveals only the fact that it responded to Peckham’s petition, with a 
laconic: ‘Ans’d 8 July 1844.” 


On 11 July the file was marked with the abrupt and chilling: 


The prisoner has sailed for Norfolk Island.”3 


1 HO139-140. Appendix 24. 

2 The Sun (1844) “The Wills Forgery Cases’ 9 July. 

3C_ 1841 1847 | Met Office UA [accessed 5 June 2021]. 

4 Letter from William to Charles Kaye Freshfield of 5 July 1844, HO132-135. 

> William Moy Thomas (1852) 455-464. 

6 William Moy Thomas (1852) 455-464. 

7 Boots. 

8 The Times (1844) “The Convicts Barber and Fletcher’ 1 July. Appendix 25. 

°HO138. 

° Letter Sir Robert Peel to John Wilson Croker (1820). Quoted in James Bryce (1889) The American Commonwealth 
Vol 2 (24 Ed., revised) London: Macmillan, 247. [See also 

'! Because The Sun said he sent it ‘on Saturday’ and that was 29 June, the Petition itself referring to Peckham going 
to Woolwich ‘yesterday’. 

? This timing requires Joshua to sign the document, for it to be posted to and received by Peckham and for him to 
travel to Woolwich — all on the same day. Given the multiple deliveries of London post during the day, this might 
have been possible, although whether this would apply to communications between the City and Woolwich might 
be less likely. 

3 According to The Sun of 9 July 1844: ‘The Wills Forgery Cases.’ 

4HO139-140. Appendix 24. 

> ‘Friday week’ when describing the past is a usage that has fallen away but it is explained at: date - Meaning of 
"Tuesday last" and "Monday week"? - Genealogy & Family History Stack Exchange An article on Tuesday 9 July 
1844 would have referred to Friday the 5 July as ‘Friday last’ or perhaps ‘last Friday’ but ‘Friday week’ means the 
Friday previous to that, namely 28 June. 

6 The Times (1844) “The Late Will Forgery Cases’ 4 July. Original at HO1-2. 

7 The Sun (1844) “The Wills Forgery Cases’ 9 July. 

8 William Moy Thomas (1852) 455-464. 

9 HO132-135. Appendix 28. 

20 HO136, 

21 Appendix 29. The Times (1844) “Ihe Convict Barber; letter to the editor’ 10 July. 

2HO141. 

3 HO137. 


Li 
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Chapter 24 — A Summer’s Excursion 


My Lords, the punishment of transportation to Botany Bay is nine times in ten looked 
upon as no more than a summer’s excursion in an easy migration to a happier and a 
better climate. 


Lord Ellenborough, 1810’ 


On the morning of our landing, a calm had succeeded the storm. The cloudless sky had 
a brilliant hue known only in that delightful parallel of latitude, which borders on a 
tropical climate. I felt cheered by the sight of land, and by the healthful breezes which 
fanned us as we left the ship. 


William’s story as told to Household Words 
On 6 July 1844, Sir James Graham, Home Secretary, refused to spare William. 


His decision was not sent out by his officials until two days later. The captain of the 
Agincourt read it and ordered the crew to prepare for departure. The convict ship set sail promptly, 
on the humid and overcast 9 July.’ William and Joshua, with 222 others, joined that sorry 
assemblage of 162,000 men, women and children who were transported to Australia between 1787 
and 1868 (because sending convicts to America had become impossible after independence).* 
Punishment by exile is of course an ancient practice and other countries have used it in their own 
ways: Russia sent 865,000 people to Siberia in the nineteenth century.” 


Sailing 


Fortunately for the prisoners on the Agncourt, the horrors of the early transportation 
voyages, most infamously those of the notorious Second Fleet® which arrived in 1790, were greatly 
mitigated by the 1840s. 


Their destination was the fearsome Norfolk Island, an escape-proof penal colony 1,044 
miles from Sydney.’ Its prisoners were known as ‘the absolute worst of those double-damned by 
the System’ (meaning convicts already in Australia who were convicted again of “fresh hanging 
ctimes’,” but it is not right to imply that William was singled out unfairly to go there. The 
government had set criteria for those who would go directly from Britain to the Island, and William 
was squarely within them, as the highlighted parts of the following show: 


The Secretary of State has signified to the inspectors of Millbank Prison his intention to appropriate 
that prison as a depot for the reception of all convicts under sentence or order of transportation 
in Great Britain, in lieu of their being sent, as heretofore, to the Hulks. He has directed that the 
inspectors shall carefully examine the convicts admitted into the prison, and the documents 
transmitted with them; and that the inspectors shall recommend to him, from time to time, the 
mode in which these prisoners are to be disposed of with reference to their ages, crimes, sentences, 
and previous convictions, and in accordance with the general principles of the system of convict 
discipline in the penal colonies which has been established by Lord Stanley, and under which there 
are four stages through which the convicts will have to pass before they become free, namely: 


1st, Detention at Norfolk Island; 
2ndly, The Probationary gang; 
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3rdly, Probationary passes; 
Athly, Tickets of leave. 


According to these instructions, all adult male prisoners sentenced to transportation for life, 
and the more aggravated cases of convicts sentenced to any term not less than fifteen years, and 
all prisoners sentenced to transportation for any term for burglary, arson, rape, forgery, or 
robberies attended with personal violence, are to be sent to Norfolk Island, for terms of not less 
than two, nor more than four yeats.? 


Ships for the voyage to Australia were supplied by private businesses which had won a 
contract for the work. The Royal Navy was not used to transport convicts." The first three Fleet 
contracts were awarded to Camden, Calvert and King, slave-traders who had imposed untold 
misery and pain on those they had taken from Africa to America, notably by cruel leg shackles 
which prevented any movement. They used the same shackling, indiscriminately, on the convicts 
(as opposed to later forms which allowed the unfortunate bearer at least some leeway to move) 
with disastrous results, including skin and muscle on the legs being worn away — leaving shin- 
bones visible on convicts of the Second Fleet who hobbled or crawled ashore at Port Jackson. At 
least 267 transportees had died. Added to that: 


three-quarters of the transported convicts were starved, beaten, abused and ill; and many of those 
who survived the journey were so ill that they could not walk. ... The crew on the Neptune, alerted 
to possibilities by fellow seamen, were aggrieved that they could not have the free and easy access 
to female prisoners that had occurred on the Lady Juliana.'! They sent a written demand to the 
captain ... that this arrangement had been agreed; he repudiated this.'* 


In November 1791, the Dublin Chronicle reported: 
THE HORRORS OF TRANSPORTATION* 


[* Reprinted from the Dublin Chronicle of 1st December, 1791. Under Secretary King, in his letter 
of the 10th January, 1792 (Vol. 1, part 2, p. 590), referred to these charges, and informed Phillip 
that in consequence thereof the master had absconded.] 


1st December, 1791. 


YESTERDAY, Thomas Kemp, John Bean, and George Churchill, quarter-masters on board the 
Neptune—Captain Thrale [Trail]," lately arrived from Botany Bay and China; Robert Wright, John 
Gwyn, William Humphreys, George Wolfe, and Michael Smith, marines; William Sabestin, gunner; 
and Charles King, captain's cook of the above ship, came before Alderman Clark, at Guildhall, and 
made the following affidavit, viz:—That they sailed from Portsmouth in the Neptune, Capt. 
Donald Thrale [Trail], and William Ellington, chief mate, having on board 500 male convicts, 
bound to Botany Bay; that during the voyage the captain and chief mate used the unhappy convicts 
ill by keeping them short in their allowance, allowing only half a pint of water a day; that 171 died 
on their voyage; that many of them were so hungry that they have seen several take the chews of 
tobacco from the mouths of the men that lay dead on the deck; that numbers used to steal the 
provisions from the hogs; and that when they arrived at Botany Bay the captain and mate stopped 
the boxes of many, took the things out, and threw the boxes overboard; that, soon after they had 
landed the convicts, the captain and mate opened a warehouse on the island, and sold the 
provisions which the unhappy convicts ought to have had; that, when landed, they were swarming 
with vermin; and that, on account of the above persons making complaint, they had been very ill- 
treated by the captain and mate, and had wounds to shew of the ill-treatment they had received.'4 
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This case seems to have gone nowhere, possibly because, as the introductory words note, 
Captain Trail (or Traill) had supposedly absconded. But he and his chief mate were tried for the 
murder of a convict seven months later. The case concluded on 9 June 1792 with a remarkable 
outcome for the lawyer behind the prosecution. The full report is: 


This day also came on the trial of Capt. Donald Trail, of the Neptune Botany Bay ship, and Wm. 
Elerington [sic, Ellington], the chief mate, indicted for the wilful murder of one of the convicts on 
their passage over, when after a trial which lasted three hours, they were both honorably acquitted, 
and a copy of their indictment granted them.----- Mr. Evans, the attorney, who was the occasion 
of their trials, was, by order of the judges ordered to be struck off the roll.!> 


Prosecute senior seamen for mistreating convicts (or slaves) at your peril, it seems. Another 
case heard the same day, before Trai/ and Ellington, charged the murder of two women being 
shipped as slaves. The jury found the Captain not guilty ‘without permitting the judge to sum up’ 
the case and, “I'wo of the witnesses against the prisoner, were after the trial, ordered to be indicted 
for perjury.” Whistleblowing was a highly dangerous undertaking in the 1790s. 


Scandals continued, leading the government to introduce deferred payments. The 
shipowners would not receive part of their fee, per convict, until ‘the prisoners were delivered safe 
and sound at their destination.’'’ Ships were also required to catty a surgeon-supetintendent who 
was responsible for all on board’® but particularly for the convicts’ health: 


From 1815, the Admiralty assigned a qualified naval surgeon to every convict ship departing from 
Britain and Ireland. The surgeon would not interfere with the sailing of the ship and, in turn, the 
captain and crew would not interfere with the management and discipline of convicts. The surgeon- 
superintendent’s authority now encompassed all aspects of moral discipline and medical care ... 
Mortality declined rapidly under the naval surgeons’ superintendence.!° 


As early as 1792, it had been decided that convict ships should only sail with a surgeon on 
board, but the wars with revolutionary and Napoleonic France meant that they were scarce: by 
1814 ‘the Royal Navy employed 14 physicians, 850 surgeons and 500 assistant surgeons.’””” When 
their presence finally became compulsory, they were “empowered to give orders to the master of 
a convict-ship on matters seriously affecting the health and welfare of the prisoners’ and were 
‘answerable only to the Admiralty’! For example, some surgeons, as happened with the Agincourt, 
required the ship to call at the Cape of Good Hope to replenish supplies, above all those needed 
to combat scutvy.” The tensions involved in surgeons — mere warrant officers — giving orders to 
a captain or more senior officers in the army guard on board — were probably mitigated a little 
when the Admiralty ‘upgraded’ the role ‘to commissioned rank’. 


William and his fellow convicts were fortunate to depart in the summer with an arrival 
projected for November, late spring in Australia. In 1814, Governor Lachlan Macquarie of New 
South Wales was angered by the terrible state of convicts who arrived on the Three Bees, General 
Henitt and Surrey. Of the latter, he later ‘complained that “the principal part’ of the crew and 
convicts ... had been “in a wretched and deplorable state of disease”.’? He asked his colonial 
surgeon, William Redfern, himself a former convict (who rose to become ‘certainly the father of 
Australian medicine”), to investigate, and a landmark report was prepared and sent to London. 


Redfern recommended that transports should not depart in winter. His report also finally forced 
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the Admiralty to ensure that every convict ship carried a naval surgeon.” But ships continued to 


set sail from Britain in the autumn and winter.”° 


The Agincourt had a tonnage of 541 and was owned by Duncan Dunbar (1804-1862), a 
shipping magnate who had the largest private fleet in the world, and who died worth an 
extraordinary {1.5m, the equivalent of £186m in 2020. The ship had been built by James (later, 
Sit James) Laing (1823-1901) and it was the first launched under his management after he had 
taken over his father’s business in 1843.*’ Laing was to build seventeen more ships for Dunbat. 
The Laing yard was in Deptford, on the south bank of the River Wear at Sunderland, not to be 
confused with the town of the same name on the Thames. The company flourished in the 58 years 
of James’s leadership and lasted, with fluctuating fortunes, until 1986, having built 18 ships in the 
First World War and 41, including 32 tankers, in the Second.” 


Said to have been built in 1844, the Agincourt was rated Al at Lloyd’s, and so William and 
Joshua travelled on a brand-new ship when that summer it undertook its first and only convict 
voyage.” The Master for the journey was Captain Henry Neatby, a colourful character who had 
transported convicts in the Swsan in 1836 and managed on arrival at Port Arthur to run foul of 
another ship, the Cade, causing it to lose ‘her jib-boom and figure head, the Susan her quarter 
gallery and boat, besides other damages’.*” He was also hauled up before the magistrates’ court, 
accused of assaulting one of his crew: 


On Wednesday last, Captain Neatby of the barque Susan, appeared at the Police Office to answer 
a charge of assault preferred by a seaman named William Jones. It appeared that the man was 
employed painting on the quarter deck, solacing himself at the same time with a pipe, when the 
captain desired him either to quit his pipe or his work; he dropped his tools and exclaimed, “drop 
the tools and d---- the work.” The captain had him placed in handcuffs, and kept him so until 
sunset. The bench very properly observed, on dismissing the case, that he had disobeyed orders in 
smoking, when he ought to have been working; ... Captain Neatby appears to be cursed with a very 
disorderly crew; he has been frequently before the bench, but on every occasion has succeeded in 
defeating his accusers.*! 


Not only was Neatby accused of crimes, he also prosecuted them: 


The Captain of the ship Susan, of London, appeared against the Steward of that vessel at the Police 
Office, on Saturday last, to prosecute him on the following charge:- About three months since, it 
was discovered that Hughes, the steward, had made free with some of the corned beef belonging 
to the cuddy, and had given it to some of the prisoners on board; it was subsequently discovered 
that he had also taken from the cuddy a quantity of soft sugar, value five shillings, two pounds of 
which he lent to one of the lads who was to repay him the same weight of sugar in Sydney; on 
being called upon by the Captain to explain, he insolently replied, 'D--- me, Sir, it belongs to the 
King, you took it from the hold, and I gave it away; he was generally insolent, and for the last two 
months had done no duty. The Bench considered that no felony had been substantiated, and 
dismissed him on that charge, observing that the Captain could take any ulterior proceeding in the 
case he thought fit.°? 


By 1844, Captain Neatby was somewhat less accident-prone and in all he made at least five 
journeys to Australia in various ships. It was later said of him: 
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Henry Neatby was probably Dunbar's best-known captain, being entrusted with five of his finest 
ships new from the builders’ yard and given command for more than 18 years. When Duncan 
Dunbar II died, Neatby became a shipowner and one of his letters from London has been 
preserved. It said: - "Now I've spent all my money in purchasing three of the finest ships out of 
England, I must solicit the aid of the Sydney merchants to make them answer. I did not like the 
remarks in the Sydney Hera/d respecting my late worthy employer. Many thought him a hard 
taskmaster. He was a good master to me and always gave what he bargained for, to a farthing. I 
wish he had left £100,000 to build Alms houses for old Captains and Mates". Henry Neatby died 
6 months after his old employer, at Rotherhithe on the banks of the River Thames in London, 
where he was born 58 years before. 


Charles Fuller — the Navy Surgeon 


The surgeon on the Agincourt was Charles Henry Fuller R.N. He had witnessed Joshua’s 
second Declaration at Woolwich. 


The voyage was better than others. He lost four convicts and two others. Two died of 
typhus, two of dysentery, one of smallpox and the last, the baby of one of the soldiers on board, 
of convulsions. As well as his log of consultations with patients, Fuller recorded the weather on 
every day of the voyage. The ship ran into rough seas very early: 


On the second day after our departure from Woolwich the wind became foul, and the weather 
boisterous and wet, by which we were detained upwards of a week in the Channel during which 
time, Sea Sickness became general, and the digestive organs of the men much debilitated: the 
commencement at this period of a less digestible ration than that to which they had been 
accustomed, on shore, I have no doubt operated in producing a badly assimilated chyme,* and 
deranged biliary secretion, which excited the intestinal mucous surfaces, to inordinate action, and 
gave rise to the Diarrhoea which soon began to prevail, and continued more or less throughout 
the voyage, many of the cases degenerating into Dysentery, and resisting with great obstinacy the 
measures employed for their removal.*° 


However new and shiny the ship, the voyage was no pleasure jaunt. In close confinement, 
prisoners suffered thefts and other crimes by the worst of the criminals. All suffered or had to 
witness and smell vomiting, diarrhoea, typhus, and dysentery. Smallpox broke out. Fuller reacted 
swiftly and managed to contain it to only six convicts. 


An early sign of William’s ability to get on with those in power was his appointment to 
responsible roles onboard. He observed the importance of the books to the convicts: 


I was made librarian, chaplain's clerk, and inspector of the night watch; so that, although my 
miseries were neither few nor trifling, the want of occupation was not one of the number. The 
books constituting the library were supplied by various charitable societies; they were selected with 
care, being confined to religious and scientific subjects popularly treated, excluding such as would 
convey information that was likely to be misapplied. Many were on natural history with plates, and 
these were much sought after by those who could not tead -- a large proportion. Our books were 
a blessing, and I am persuaded had a good effect upon the minds and feelings. There were about 
one hundred volumes, great and small; and, notwithstanding they were in constant circulation, 


there was not one deficient at the end of the voyage.*° 
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While the Agincourt laboured along the Channel, back in London William Sanders signed a 
Declaration of William’s innocence, including that he was ‘desirous of reiterating all my former 
statements of my firm belief and conviction of the complete innocence of William Henry Barber 
of any participation or guilty knowledge whatever of the late transactions in which I or my wife, 
Lydia Sanders, were concerned, or that he received one farthing more than his professional 
remuneration.” If William had known of that, the pain of his first few days at sea might have been 
more bearable. As it was: 


Before we were well out of the Channel we encountered a severe gale, which carried away our 
foretop-gallant mast and royal. A great number of the prisoners were sea-sick. When it is 
remembered how wretched is the saloon of even a first-class steamer occupied by the most civilised 
of human beings, with convenient berths, attentive stewards, and all suitable appliances, some faint, 
but very inadequate idea, may be gained of the loathsome and miserable circumstances in which I 
was placed, with one-third of our party sea-sick, and no provision made for such a state of things.** 


By the middle of July, the weather had improved and the temperature had risen to the mid- 
70s Fahrenheit. With a sea-breeze, the convicts were refreshed during their time allowed on deck, 
although life was hot and foul and difficult down below when they were confined. In August, as 
they sailed past, but well away from, the Portuguese and North African coasts, they faced daily 
temperatures in the high-70s and even into the 80s. September was cooler and the weather mostly 
fine. On the 18" they moored in Simon’s Bay near the Cape of Good Hope after Fuller told the 
Captain that the convicts needed rest and that supplies should be replenished. 


Good Hope 


The convicts were allowed to buy ‘oranges, eggs, salt fish, and Cape wine’ from Africans 
who came alongside the ship. William took the opportunity to write some 19 letters home. One 
was to Charles Kaye Freshfield and it survives. William begged for his case to be reviewed, noting 
that Charles was ‘a benevolent man, and of Christian principles’. He relied on the (oral) 
declarations of Lydia and William Sanders, while recognising that ‘it has been supposed that [theit] 
declarations ... of my innocence are not conclusive, as they might have been in ignorance of my 
guilty knowledge’. He argued that Joshua’s confession was different, composing what became one 
of his favourite refrains: that the two of them were on bad terms onboard ship (and, hence, were 
not conspiring). In support of this he produced a statement from the surgeon. 


Fuller’s statement 


The version William published was different from the original, the struck-through text 
below showing what was deleted, the red showing what was added:” 


Her Majesty's hired Convict Ship, Agincourt Sept24+°+844 
23" September, 1844. 


I do hereby certify, that, as far as my observation has extended, there has been no intimacy 


sinee their arrival on-board this-ship subsisting between Barber and Fletcher, since their 


arrival on board the Agincourts Oen the contrary, I feel convinced there is a feeling of decided 
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hostility existing between them, and that any testimony of the latter in favour of the former may be received 
as genuine. 


I feel myself farther bound further to certify, that from the apparently straightforward 
statement of Barber, from his sincerity of air and manner, and from the way in which he 
has put questions to Fletcher in my presence - entirely exonerating himself from any guilty 
knowledge of the transactions for which he is suffering - he has produced on my mind the 
most favourable impression of his innocence; only subject to the doubt created by his 
having been found guilty by an intelligent jurys, aad under the direction of an able and 
impartial judge. 


Given under my hand on board the Agincourt, Stymon’s Bay, Cape of Good Hope. 
CHAS. HY. FULLER, R.N., Surgeon Superintendent. 


These changes are not sinister. At most, William’s change in the first paragraph — to start 
a new sentence with ‘On the contrary’ — and his addition of dashes in the second are intended to 


give more emphasis to the points made, by making them stand out from surrounding text. 


Puller was at least clear in stating that William ‘has produced on my mind the most 
favourable impression of his innocence’, but there are several qualifications in the letter: ‘as far as 
my observation has extended’, ‘the apparently straightforward statement’, and all being ‘subject to 
the doubt created by’ his conviction ‘by an intelligent jury; and under the direction of an able and 
impartial judge.’ Fuller’s original punched home the latter points (jury and judge) with a semi-colon 
and an ‘and’. William perhaps tried to temper this slightly by running them together: ‘by an 
intelligent jury, under the direction of an able and impartial judge.’ 


Puller knew nothing of the evidence in the case. 
McCallum’s statement 


William also sent, presumably to Freshfield, a statement made by a fellow-convict, William 
McCallum, who said that there was no contact between Joshua and William on the ship. McCallum 
had ‘minutely’ read the reports of the trials at the Old Bailey, had ‘interrogated’ William and Joshua, 
and solemnly declared ‘that the result of my labours is a most perfect conviction of Barber’s entire 
innocence.” This statement will be discussed in Chapter 27. McCallum was later described as 
William’s ‘bosom companion for bosom companions these two men were during their voyage 
from England.” 


William’s letter to Freshfield 


The core of William’s letter to Charles Freshfield* was conclusive proof that the jury had 
got it wrong, he believed: 


there is one proof of innocence which no prejudice, no perversion of reason can possibly 


misconstrue. I mean the entire absence of all preparation for my defence. 
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Wilkins had not deployed this at trial, other than commenting that William did not flee 
after the visit of James Freshfield and noting (incorrectly) that ‘when his papers were seized, there 
was found in them everything connected with this transaction’.” Now, William argued that: 


The two things indispensable for my defence were my Books and Papers connected with the 
business, and adequate funds. Both were at my command, but with neither did I provide myself. 
Not one of the papers in either of the matters had been disturbed, or even referred to from the 
time your brother called, until they were taken possession of by him. Twenty-four days had elapsed 
from the day Mr. Freshfield called and told me that a forgery had been committed, and that he 
should report the case to the Treasury. At this time there was due to me for book debts from 
various patties at least £1500-, and to the firm not less than £2000 -, besides which it is well known 
my own separate credit was good, and that of our firm was high. Nothing therefore would have 
been easier than for me to have set apart several hundred pounds for so vital an object as my 
defence. But during the whole of this period I never applied for a single book debt, or sought to 
raise a single pound either upon my own credit, or that of our firm. In one case £330 was due to 
myself and partner for principal and interest advanced on mortgage. I took no steps to hurry the 
payment of this money, precious as would have been my moiety of it had I been aware of the 


fearful accusation that so soon was to be preferred against me. 


William was lying. He had managed some of the papers ‘connected with the business’ in 
such a way that they had not been identified by Freshfields. The documents seized did not include 
his correspondence with Joshua in S/ack: either because he kept it off the file from the outset or 
removed it after the visit of 15 November 1843. 


If William had suddenly and urgently sought payment of his bills, that would come as a 
surprise to Bircham, and to clients, and if it came to the attention of Freshfields, would have alerted 
them to the risk of flight. As a thoughtful lawyer, he would also know that it would be very risky 
to borrow money (‘my own separate credit was good’) when he might be later accused of doing so 
fraudulently: because he was aware of a criminal investigation in which he had been told he was 
‘gravely implicated’. William accepted in this letter to Charles Freshfield that it was ‘extraordinary’ 
that he did not tell Bircham about the visit of James Freshfield, but it is clear now that he avoided 
precipitate action, such as trying to get bills paid, to avoid alerting his partner. He told Bircham 
nothing until he was arrested. 


Escape by swimming! 


Sending letters would give William some hope for good news in the future. But there was 
another distraction from rumination on his predicament, some excitement indeed. According to 
William, four convicts managed to sneak overboard and set off to swim to the shore, which was 
at least a mile away. Three soon returned, exhausted, having underestimated how weak 
imprisonment had made them. The other had been a ship’s steward and knew Cape Town. He 


was determined to escape: 


The fourth man firmly refused to turn back, preferring, as he said, death itself 
to Norfolk Island. The three who returned were found at daylight upon deck, their clothes 
saturated with the salt water, and were reported. The surgeon, upon discovering the escape of one 
of his men was much excited; information was given to the authorities ashore; scouts were 
despatched to Cape Town, and in all directions, but no tidings were obtained of the runaway. By 
some it was conjectured that he had been snapped under by one of the sharks with which the bay 
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abounds. This was the man to whom I had been chained leg to leg at Newgate. He had been a 
steward on board a ship, and had frequently been at Cape Town. There is no doubt, therefore, that 
he had planned all along to get away at this point. 


Fuller was rather more matter of fact, and seems to have known more than William about 
the outcome of this escapade: 


at the Cape of Good Hope where we touched for refreshments, and few Medicines ... one Prisoner 
Mt Stripling was supposed to have escaped; but his Body is reported to have been subsequently 
found drowned. He is believed to have slipped aside, after answering to his Evening Muster, and 
to have concealed himself somewhere on Deck and during the night attempted to swim to the 
Shore.46 


This incident led Fuller and the Captain to ensure a prompt departure from the Cape. 
Leaving the Cape: quelling a mutiny, and surviving 


The long oceangoing voyage from Africa to Australia was not uneventful. William averted 
a mutiny. The convicts thought that they were being given short measures of wine — two gallons 
for each man was the arrangement, served with anti-scorbutic lime juice, a gill at a time. Suspicious 
that the surgeon intended to land with a surplus which he could sell, they were enraged enough to 
plan a storming of the ship. William persuaded them to allow him to put the problem to Fuller in 
writing, which he did (and, in a separate note probably not disclosed to the convicts, told Fuller of 
‘the circumstances which had induced me to interfere’ by which he presumably meant the 
mutinous mood of the men). His strategy was successful: 


In a few minutes he [Fuller] came down, and said that withholding the wine was the result of a 
miscalculation, and assured us that we should receive the remainder in double allowances daily for 
the future -- a promise which he faithfully observed. This kept the men in good humour for the 
rest of the voyage, and the evil counsels, which were every now and then repeated by some of the 
most desperate, failed of their intended effect.” 


Looking back, William also found some humour on the voyage. He explained that the 
surgeon was assisted by two overseers: 


who had been non-commissioned officers in the army, and were to be overseers in Norfolk Island: 
one of them was, by his own account, as profligate and unprincipled a vagabond as ever I met with. 
The most recent piece of scoundrelism which this officer -- selected for carrying out the great 
probation system -- frequently related and chuckled over to the prisoners, was a promise of 
marriage he had made to a servant, who was to accompany him to enjoy his "colonial 
appointment," and by which he had got her watch and several years' savings. The latter fact was 
considered highly amusing, and contributed not a little to his popularity. He had promised to marry 
her on a day when he knew that the ship would have been at least a week at sea. As it eventually 
turned out, the maiden was not so easily disposed of; for she took a passage shortly after in another 
ship; and, on her arrival in the colony demanded the fulfilment of his promise, under pain of an 
exposure; which it seems the wretch had not the courage to brave. Whether matrimony, under the 
circumstances, made either of the parties happy, is more than I can say.*® 


The days were spent in various tasks, including lessons for those who could not read, visits 
to the surgeon for different reasons, and the witnessing of punishments for transgressions: 
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At eight o'clock [in the morning], a pint of cocoa was served out to each man; which, with his 
biscuit, made his breakfast. Immediately afterwards school was commenced, books were 
distributed, and exchanged; the surgeon examined the sick, heard complaints, and awarded 
punishments. These consisted of confinement below deck, heavy chains, imprisonment in a kind 
of sentry box on deck, resembling a Chinese cage, in which the inmate can neither sit, lie down, 
nor stand upright. We had only one case of flogging.” 


But the nights were hard: 


At six o'clock the beds were taken down and arranged; and at half-past six we were mustered, and 
returned, one by one to our prison, where we were locked in -- a sentinel, with loaded musket and 
fixed bayonet, being placed at the door. Our night was thus nearly twelve hours long. It being too 
dark to read, and as it was impossible to sleep much more than half the time, I was compelled, for 
four or five hours every night, to hear little else than narratives of offences and criminal 
indulgences, of the most revolting character. Obscene and blasphemous songs were nightly 
composed and sung; and schemes for future crimes were proposed and discussed, with a coolness 
which I shudder to call to mind. ... Our voyage occupied one hundred and twenty-four days; and 
-- when it is considered that one-half of that time was passed in this loathsome place, in darkness, 
and with such companions -- some idea may be formed of what I suffered in this comparatively 
small portion of my captivity. I have not dwelt upon the miseries which, in addition to those 
inflicted on all my companions, were peculiarly my own; but I can sincerely say, that not for a 
Dukedom would I pass such another four months.°*? 


There were lighter times, with practical jokes and humorous mimicking of overseers. 
William made only one friend, a newly married young man whose life had fallen apart in a moment: 


Among my two hundred and twenty companions, I found one -- I am sorry to say only one -- in 
whose society and conversation I found solace and amusement. He was a fine young man, with an 
intelligent countenance, and not quite twenty-one years of age. His was a sad story. He had been a 
merchant's clerk, and in an evil hour had been tempted by the offer of a promising peculation to 
create himself a capital by forging acceptances. These he renewed as they became due, until an 
accident led to his detection. He had a young wife, to whom he had been married only three 
months. On the very night of his apprehension he had been reading aloud to her "The Diary of a 
late Physician;" and, having finished one of the short stories he turned the page, and his eye caught 
the title of the next. It was the episode of the "Forger." He hesitated a moment; but, as he told me, 
he felt his wife's eye upon him, and a guilty fear of awakening her suspicions compelled him to 
read on. The details of the story sank deep into his heart, and he observed with a superstitious 
dread his wife's intense interest in the hero of the narrative. He had not laid down the book an 
hour, when the officers of justice arrived: he was torn from his wife, tried, and convicted.-- He had 
read extensively, and possessed an extraordinary memory -- would to Heaven that all who are 
tempted to sin, as he had sinned, might picture to themselves his mental suffering! Sometimes we 
spent many hours of the night together, standing at the foot of our berths, discoursing of every 
conceivable subject that could serve to lift him for awhile above the feeling of his degraded 
position; but there were periods when he sank into a low despondency for days together. In vain I 
sought to cheer him with the prospect of future liberty, and an honourable career that should atone 
for past error; far away from the scene of his first crime.*! 


This is probably William McCallum. He had written out Joshua’s second Declaration made 
on board the Agincourt before it sailed; he had provided his own statement at the Cape of Good 
Hope which William sent off to London. 
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Rough seas, arrival, and Sanders makes another statement 


During late September and October, the seas were heavier and the weather cooler. About 
300 miles off their destination, Norfolk Island, the convicts were confined below, fearful and 
frightened as the ship battled through a ‘terrific storm’ of two or three days and which ‘increased 
to a hurricane’. After this, there was a brief, deceptive quietude: 


On the morning of our landing, a calm had succeeded the storm. The cloudless sky had a brilliant 
hue known only in that delightful parallel of latitude, which borders on a tropical climate. I felt 
cheered by the sight of land, and by the healthful breezes which fanned us as we left the ship. I 
was prepared to meet great hardships; but I did not expect the horrors which awaited me. In happy 
ignorance, my feelings were rather of an agreeable kind as I first set foot on that paradise; which, 
changed by the wickedness of man, has been since termed, "The Ocean Hell."*2 


It was 8 November 1844. The true nightmare of transportation was about to begin for the 
convicts deposited on the Island. Fuller reported, in his laconic style: 


I disembarked the first draft of 220 convicts on the 9th of November, and the remainder on the 
following day. The voyage having occupied 125 days including one week’s detention at the Cape 
of Good Hope ... On the inspection of the men landed at Norfolk Island, I had the satisfaction 
of hearing several of the officers of the Establishment declare that they were in the best condition 
of any they had previously received. 


If William had been fortunate in the new ship which had taken them to this place, he was 
hideously unfortunate to arrive when he did. A reform-minded Superintendent, Alexander 
Maconochie, had recently been removed, despite much success in reducing crime and disorder by 
the convicts under his charge; the reason, depressingly, being the perennial, and apparently 
unkillable, nonsense that prisoners have it easy: 


Stories began to circulate that Norfolk Island was really nothing more than a restful retreat in which 
the convicts enjoyed lives of pampered and cossetted ease, and happily thumbed their noses at 
authority. His efforts met with resistance at every step — from colonial administrators in Australia 
to civil servants and politicians in London. The British government did not appreciate his ideas 
and Maconochie was recalled in 1844.54 After his replacement, Norfolk Island degenerated into a 
regime of cruelty and recrimination, exhibiting the worst of repressive penal practice. 


The man responsible for the hell that Norfolk Island became (or reverted to) had arrived, 
unluckily for William, in February 1844. He was ‘the last military commandant of that ill-omened 
rock to be appointed from New South Wales: Major Joseph Childs, a fifty-six-year-old marine 
officer. He was Maconochie’s opposite in every way — a dull, vacillating military hack, distinguished 
only by his severity.’ 

Supported by his ‘resident stipendiary magistrate, Samuel Barrow’ whose ‘real talent ... 
was for gross arbitrary sadism’, Childs presided over grotesque and frequent floggings and, for 
those men for whom ‘the lash [has] no terror’, disgusting tortures by way of punishment. Another 
dismal aspect of the foul regime was that it was driven by the Victorian horror of sexual relations 
between the convicts. That was what Childs’s superior, Lord Stanley, wanted to stop: 


For severity was what Lord Stanley wanted — and he wished to see it directed, in particular, against 


‘crimes unattended by violence’: namely sodomy ... Stanley [had] concluded that the new ‘leniency’ 
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of Norfolk Island incubated all crimes, but especially the unmentionable ones ... Work them till 
they drop, skin them alive if they get out of line and make no exceptions — this, in essence, was the 
formula ... for men on Norfolk Island: ‘Nothing but constant vigilance and inflexible rigour in 
enforcing the appropriate punishments will be sufficient to restrain the immoralities to which I 
refer.5” 


The Reverend Thomas Rogers, who would befriend William, came to the Island as 
chaplain in September 1845 and later ‘claimed that Childs had 26,024 lashes inflicted in the last 
sixteen months of his command’, and sometimes: 


the ground on which the men stood at the triangles was saturated with human gore as if a bucket 
had been spilled on it, covering a space three feet in diameter and running out in various directions 
in little streams two or three feet long.** 


In 1834 a visiting Catholic Vicar-General, William Ullathorne, had reported that life was 
so bad on the Island that: 


murders were committed in cold blood, the murderer afterwards declaring that he had no ill- 
feelings against his victim, but that his sole object was to obtains his own telease.* 


The release sought by the murderer was death by execution. 


Thankfully, William was never flogged but he had to witness punishments, executions and 
no doubt many of the criminal acts which led to them. 


William Sanders had departed for Australia on the Lord Auckland on 13 July 1844, just a 
few days after the Agincourt had sailed. His ship was not bound for Norfolk Island but for Van 
Diemen’s Land (later Tasmania), and it arrived there on 15 November. Eventually, William 


managed to obtain an official copy of a statement Sanders made on his arrival: 


Statement on Arrival of 14,612, Sanders, William, per Lord Auckland. Transported for “Forging a 
Will.” 


I represented Thomas Hunt, to get £1,210, Three per Cent. Consols; tried with Barber and 
Fletcher; they went to Norfolk Island; I was concerned in two other similar cases; I knew that 
Pletcher had been concerned in these matters for several years before I consented to take a part in 
it; it was discovered in consequence of a correspondence with a Miss Slack; they were all unclaimed 
dividends, and we represented fictitious persons, who were supposed to be relatives to the parties 
leaving the money; Fletcher has been concerned in it for upwards of fifteen years; prosecuted by 
the Government; Barber knew nothing about the matter; a Mrs. Dorey got two years' 
imprisonment; and my wife, who personated Miss Slack, received the same sentence (two years’ 


imprisonment). 


Extracted from the indent of the Lord Auckland. 
JAMES THOMSON, 

Registrar, Convict Department. 

28th June, 1847.° 


Tucked away in there is, “Barber knew nothing about the matter’. Some interesting details 
emerge: Joshua had been up to these frauds for fifteen years; Sanders had known about his 
activities but had tried to keep out of them; he finally became involved in three cases in all. 
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Unfortunately for William, he was unaware of what Sanders had on arrival — for some 
years. With only the distant hope that his letters to England from Simon’s Bay might make a 
difference, William now had to find a way to survive the Childs regime - both literally and by 
keeping body and soul intact — while continuing the fight to clear his name. 
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Chapter 25 — Distance-based Advocacy 


...facilis descensus Averno; 
noctes atque dies patet atri ianua Ditis; 
sed revocare gradum superasque evadere ad auras, 
hoc opus, hic labor est. 
Virgil, The Aeneid, cited by 
Rev. Thomas Beagley Naylor! 
It is easy to descend into Avernus. 
Death’s dark door stands open day and night. 
But to retrace your steps and get back to upper air, 
That is the task, that is the undertaking. 
Seamus Heaney, 
translation of The Aeneid * 


... found eviscerated in the bush near Longridge, his guts replaced 
by the entrails of a sheep. 
The fate of an informer on Norfolk Island, 
per Robert Hughes? 


The 21* century Covid-19 pandemic saw an explosion in legal cases conducted remotely from the 
courtroom: the age of the Zoom call. At 10,700 miles away, Norfolk Island was certainly remote 
from London. Yet, from 1845, William ran a campaign to clear his name across that vast distance. 
Timescales were rather different. In 2022, reliable technology grants instant contact. In 1845, the 
time from sending submissions to London to receiving a reply was generally at least eight months. 
But William was not deterred. He was just getting started, still warming up for the contest ahead. 


‘The filthiest and most degrading tasks’ 


That William had a difficult time on Norfolk Island is well-documented: by him, and by 
chaplains who befriended him. He believed that the authorities, especially Major Childs targeted 
him because of his notoriety as a convict in the Will Forgeries case; and he claimed that, in contrast, 
Joshua was treated favourably. He wrote a long letter to a friend about his experiences, and an 
extract was published in the Sydzey Morning Herald, upon which much of the following is based.* 


William wanted to avoid working in the fields or worse and so he asked a Captain and then 
a Lieutenant if they would take him as a clerk. They agreed but their applications for permission 
were refused. Instead of clean office duties, he was appointed ‘wardsman’, responsible for cleaning 
the barn-like sleeping quarters, including the chamber pots, of 200 fellow convicts after the long 
nights: they were locked in, without guards, from 7pm to 6am. The Reverend Thomas Beagley 
Naylor, the Chaplain on the island wrote of this: 


Still the greatest of these evils, my Lord, arises from the mode in which the prisoners are herded 
together at night. They are then locked up in the dark, in sleeping wards holding from 40 to 100 
men. As long as I live I shall never lose the impression made upon me by the horror I have seen 
expressed in the countenances of English prisoners when they have been let out of these 


496 


One Man’s Justice 


“High capitals [sic] 


of Satan and his peers,’”> 


Subjected to this for sixteen months, William suffered repeated bouts of dysentery from 
his exposure to germ-laden ordure. Childs would later claim that this was easy work: 


542. You know, I suppose, that the duty of a wardsman to the prisoners was a very disagreeable 
and disgusting one? — [Childs] It was never considered so by the prisoners; there were generally 
volunteers to perform that service; it was a light work. 


557. Was it his duty to clean out rooms, and empty the offal? — Yes, the urinals and night tubs. 


558. Do you mean to say that was not a very foul and disgusting occupation? — You may think it 
so; I, as a soldier, do not. Soldiers are obliged to clean their own rooms; I do not mean to say it 
was not so to a man in the position Barber had been; it must have been very obnoxious, and very 
disagreeable to him; but it was very easy work. His work was often done by eight o’clock in the 
morning,’ 


There is an element of middle-class disgust in William’s reaction. Back in London, the 
chamber pots in his house would be emptied by servants: but to be fair, doing this for so many 
men, morning after morning, must have been dreadful. He wrote, “The cleansing of a dozen stables 
would have been a wholesome and agreeable recreation compared with the daily purification of 
this large dormitory.’ A chaplain who complained of favouritism towards the hardest cases among 
the prisoners gives some support to wardsman work being preferable to some alternatives: 


Neither was there any very decided objection to em loy men of doubtful character as wardsmen 
J Pp > 
policemer 1, Of COt istables.8 


Eventually, William was ‘sent to the fields, placed in one of the heaviest gangs, and 
compelled to perform a quantum of work equal to men having three times my physical strength, 
and who had been accustomed to manual labour all their lives.’ After another bout of illness, it 
was recommended that he be moved to another part of the island where his health would be 
protected. This was refused and he seems to have returned to his wardsman duties. 


William often wrote about how unfairly he was treated in comparison to others. We know 
that in London he had compared his predicament with the freedom of Christmas, Bircham and 
others: Wills, the proctor; the Registrar who was taken in by Joshua in S/ack; Mr Prue Jorden ‘with 
whose negligence and carelessness Mr Barber may contrast his conduct with great advantage and 
credit to himself.” He accused the Bank of being ‘scandalously negligent’ in failing to spot what 
Joshua was up to. And now, on Norfolk Island, as evidence of yet more unfair treatment he set 
out how undeserving others had an easier time, (consequently confirming the chaplain’s concern 
about favouritism): 


1. Joshua was treated ‘with the utmost indulgence [and] ... has been “Medical Dispensor” 
— with an apartment appropriated to his private use — superior rations — superior 
bedding — and enjoying the privilege of sending his fellow-prisoners to light work, 
heavy work, or no work at all, at his discretion or caprice!’. 
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2. John Swainston, given an additional sentence of fourteen years’ transportation for 
offences on Norfolk Island ‘was employed in the chief office at the settlement as a 


clerk’. 


3. William Burgess — the Bank of England fraudster (met in Chapter 10) who fled to 
America and had been brought back by John Forrester ‘was convicted here of 
conspiring with some of the military for effecting the escape of himself and others ... 
was sentenced to work in chains for eighteen months. Whilst under this sentence he 
was regularly employed as derk in the office at Longridge station’. 


4. A solicitor (unnamed) who had admitted defrauding the Bank of England of £2,000 
was ‘Immediately upon [his] arrival ... made hospital clerk. In that situation he served 
the whole of his two years and a half’s detention. Not one hour’s manual labour did 
he perform: his employment being in a comfortable office, and having a private 
apartment for living and sleeping.’ This was Hugh Fraser who, as William noted, had 


come out on the Maitland." 


5. Another solicitor, and twice Mayor of Stockport, John Kenyon Winterbottom was 
convicted of forgery (and had also been misusing his clients’ money) and sentenced to 
transportation for life — ‘he, though in robust health, has ever since his arrival, been 
employed as a clerk.’ (After his release, Winterbottom was convicted of fraud again and 


sentenced to two years in prison!"") 


6. Augustus Dalmas (whose crime was so appalling that William would ‘not advert’ to it) 
was convicted of murder.'* He seems to have become obsessed with a Sarah McFarlane 
in a way which we would now categorise as stalking. He left a suicide note but killed 
Sarah rather than himself: 


To my unfortunate family—Be it known, that infernal prostitute, M'Farlane, of No. 13, 
Bridge-road, Battersea, that second Millwood," has brought me to perdition; she has 
robbed me and my family under the mask of affection; she has led me into all sorts of 
debauchery: her profligate and illicit intercourse with that married man, Meredith, the 
nephew of Breeze, the linen-draper, of Kensington, at the very time she had offered to 
become my wife, has made me come to the determination of committing suicide. I have 
been adoring a common prostitute, who now insults me in the most revolting manner. To 
have been mad enough to put my affection on a sweating, cursing, blaspheming, gin- 
drinking washerwoman and a wh—,, has turned my brain; I can live no longer: let the world 
know her, and may this prevent other victims from falling into her infernal snares. A. 
DALMAS. My unfortunate children, my unfortunate family! Farewell Caroline; farewell 
Charlotte; farewell Sophia; farewell Augusta; farewell for ever: that Millwood M'Farlane 
has murdered me. A. DALMAS. Avenge my death.’ 


Dalmas’s death sentence must, obviously, have been commuted. William reported that 
he ‘though perfectly sound in mind and body, never performed but one day and a-half 
of real manual labour, his task has been to make chymical experiments, men being placed 
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under his directions to perform whatever might be irksome to himself. He was also 
allowed from the first, the indulgence so obstinately denied me, of sleeping apart from 
the mass of prisoners.’ 


William’s treatment on Norfolk Island was not directed from afar. His own comments 
show reveal the problem: he was perceived as an annoyingly intelligent and persistent low-level 
troublemaker. In 1858 he had come to the view that ‘there ... grew up in his [Childs’s] mind a 
personal ill-will against me, in consequence, I believe, of his having been frequently complained 
to; it may be said, remonstrated with, as far as it was proper to do so, by other officers on the 
island, as to what was felt to be the cruel way in which he treated me.’'* These ‘other officers’ or 
‘enlightened gentlemen’ (see below) were varied but included the two chaplains. One of William’s 
most determined supporters, the Reverend Thomas Rogers, gave evidence that Childs had (1) no 
orders to treat him differently but (2) rather, had an inexplicable personal dislike of him.’ William 


wrote: 


Two or three enlightened gentlemen, holding high and responsible Government appointments on 
the island, having by a minute and attentive consideration of all the circumstances of my case, in 
connexion with the disclosures made here by Joshua Fletcher, convinced themselves that I was 
suffering innocently, humanely interceded with the ruling authority in order to obtain for me 
treatment, at least as mild as that which other prisoners were receiving ...; but in vain. The authorities 
of “Government House” were inexorable: not only so, but there were exasperated at what they 
regarded as an irregular interference with the course which had evidently been pre-determined upon, 
and accordingly the intercession so humanely designed only rendered those who made it obnoxious 
to the civil commandant, and drew upon me increased oppressive and personal malignity. ... Such 
has been my condition and treatment at Norfolk Island. I should have endeavoured to drink the 
bitter cup without a murmur, if obstacles had not been thrown in the way of vindicating my 
innocence; but the mere assertion of it has exasperated the representatives of the Government 
here, who seem to have imagined, that to stifle truth and persecute the victim of treachery and 
error, would gratify the enlightened members of Her Majesty’s Government!!® 


Robert Hughes unintentionally undermines William’s allegation that he was targeted, by 
suggesting that mistreatment was widespread, part of the desperate, violent disarray at the heart of 
the Childs regime, rather than a planned objective. He cites Thomas Beagley Naylor as 
commenting: ‘Revolting things have been done, in silence and without remedy’.'’ Hughes himself 
summarised: 


All was favoritism [sic], spying and evasion and chaos prevailed beneath Childs’s claim to have 
restored an order ‘lost’? by Maconochie’s misplaced compassion. Villains were put in soft clerical 
jobs, while harmless and indeed innocent prisoners, such as the unfortunate lawyer William Henry 
Barber ... were given the filthiest and most degrading tasks.'8 


Naylor also identified this: ‘By the 38" Clause of the Regulations it is declared that “no 
convict shall be employed as a clerk in the Commandant’s or any other office, or have access to 
the records kept therein.” At the moment I write, there is no office in the island where convicts 
are not so employed; and the greatest unfairness is shown in the selection of these men.’”” (This is 
confirmed by William’s list of men, above, who were better treated than he was.) Naylor had 
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William very much in mind. He complained bitterly about the plight of prisoners who might be 


innocent: 


All this mischief is, however, insignificant, compared with one other misfortune springing from 
the extreme isolation of this Gomorrah. Many innocent men are suffering upon it, and must 
continue to suffer, without the chance or possibility of escape from the horrors inflicted upon 
them. I assure you, my Lord, most solemnly, that this is the case. You have yourself admitted it in 
signing the authority for the return of more than one injured man, whose innocence has been 
established. Years of anguish may have been endured; the eye and every sense may have been 
outraged by exhibitions of vice; and notwithstanding the conviction of perfect innocence, the 
wrong has been irremediable. I have most painfully felt the excessive difficulties which the prisoner 
in Norfolk Island labours under in this respect - difficulties infinitely greater than can occur 
elsewhere. Not a soul is allowed to land on the island except its officials; not a letter can the prisoner 
write; not a complaint can he utter, not a single step can he take towards his extrication, without 
the consent of the authorities about him; and how difficult it is to obtain this, I shall yet have 
occasion to point out. This much I know, that almost insuperable obstacles are placed in the 


ptisoner’s way*. 


* Letters addressed by me to your Lordship and Sir Robert Peel, on behalf of an individual of 
whose innocence I felt convinced, and detailing facts which had fallen in my way as Chaplain of 
the island, connected with his case, I have just discovered were detained, and the chance of the 
ptisoner’s extrication has been by this illegal detention, I will not say how cruelly, delayed.” 


The intercepted letters were about William’s case. He reproduced one in his 1853 Book, 
dated 8 September 1845. It had been stopped at Hobart Town and was still there nineteen months 
later. The letter was to Prime Minister Robert Peel. Naylor stated his firm belief in William’s 


innocence, but did not say much by way of evidence: 


From Fletcher's reluctant confessions and explanations, given under the worst possible feeling 
towards Barber, I cannot for one instant have a doubt either of the deep treachery of Fletcher, or 
the entire absence of any guilty collusion or knowledge on the part of Barber. ... I do not enter 
into any of the details. They are contained in a memorial of Barber's, already transmitted through 
the authority here, and I would not trespass unnecessarily one moment upon the time of the prime 
minister of Great Britain, but I entreat him as such not to allow any consideration to prevent the 


rescue of an innocent man from unmerited suffering and degradation.?! 


We see Naylor here relying (only, it seems) on Joshua’s Declarations and answers when 
questioned, and, more importantly, on William’s Memorial of December 1844.. 


Before we leave his report, the squalid nature of the Childs regime and its petty 
favouritisms are explained by Naylor’s searing condemnation of that particular Commandant. 
Under the subheading “there is no system of discipline maintained in the island” Naylor wrote: 


Some slight conception of the nature of a reformatory system of penal discipline ought at least to 
find a place in the mind of the Commandant of such a station. It is not sufficient that he should 
be good-humoured or good-natured. He should at least also be tolerably intelligent. With higher 
thoughts than the mere profits of his appointment, he ought at all events to be so far removed 
from the charge of evasion himself, as to enable him with decency to secure the honest obedience 
of his subordinates to the ordinary regulations; and since so great a personal responsibility rests 
upon him, he ought to, without doubt, always to be a man whose authority should be respected. 
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But if, instead of this, interest or patronage should send to such a Government an officer whose 
profession has kept him out of the way of acquiring information, and whose capacity and natural 
disposition have unfitted him for study; if instead of a generous philanthropy, narrow and selfish 
views alone are acted upon; if his indecision should lead him to falter, when firmness is 
peremptorily necessary; if the head of such an establishment should bluster in public, and chuckle 
at his own evasions sub rosa [in secret]; -who could wonder, my Lord, if the most lamentable results 
should follow? ... there are highly intelligent persons in office, who see all this and lament it, who 
would be considered disaffected if they were to complain, and who have been quietly removed if 
they have ventured to do so.” 


The last word on William’s treatment by Childs might be the most considered. It came 
from one of William’s supporters, Commissary-General Smith. He eventually gave evidence that 
William was not targeted, and that Childs had no personal ill-will towards him. If William was 
sometimes treated unfairly it was because Childs suffered from ‘timidity’ in dealing with him: he 
was scared of being accused of treating him too favourably and, consequently, himself being ‘very 


much censured’.”’ 
Whatever the truth about Childs, no one can argue that William suffered hell on the Island. 
The Memorial of December 1844 


But we are getting ahead of ourselves. Having been plunged into this bubbling brimstone, 
William was able somehow — in hospital — to write another lengthy defence, and quickly. Within a 
month or so of his arrival in November he had completed his Memorial. The original handwritten 
version can be seen on the Home Office file, and it is dated 14 December. A purported copy, but 
in fact a highly — and silently — amended version, is printed in William’s various versions of his 
Book where it is dated 10 December. The Memorial contained very little new material of real 
substance. Instead, William ran the risk of saying too much and condemning himself out of his 


own mouth. 
Solicitors have a duty to pause when suspicious — a concession 


He made a startling concession (while insisting that it did not arise on the facts, because of 
his confidence in Joshua’s respectability): 


True, indeed, had any salient fact creating suspicion shown itself, I conceive it would have been 
my duty to have paused and got it cleared up, before proceeding further in the business; but none 
such presented itself to my mind.” 


This is important because it narrowed William’s position. He was admitting that a solicitor 
who suspects something is wrong has a duty to get ‘tt cleared up, before proceeding further’. 
Wilkins had also accepted that, firstly, had William not been a solicitor acting for Fletcher ‘his 


conduct, indeed, [would] have justified suspicion’,” and, secondly, ‘if he had not been an attorney 


- then he would grant them that a great deal of what he had done would have been inexplicable’.” 
The latter comment is from the contemporary report of the Morning Post. The former comes from 
the book Wilkins published a few weeks after the trial. After consideration, Wilkins decided that 
he had to accept the stronger ‘would have justified suspicion’ over the rather less specific 


‘inexplicable’ conduct. Of course, they are different statements, and both might have been made 
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in Court. To accept that ‘a great deal’ of what William had done was ‘inexplicable’ and indeed that 
his conduct ‘justified suspicion’, coupled with acceptance of the duty to ‘clear up’ suspicions before 
continuing, leaves William’s and Wilkins’s argument hanging on the thread of William being an 
attorney, indeed attorney to the respectable Joshua, and acceptance of the dubious proposition 
that acting in that role made all the difference. 


Newspaper errors 


William highlighted ‘a most important error’, although a careful reading shows that the 
mistake had not been made in Court, but in a newspaper. It was: 


that the Executrix, and I, as her Solicitor, represented the will to be that of Anne Slack, of Abott’s 


Langley! That is a very serious error; because undoubtedly under such an impression as this, I must 
appeat a guilty person; in as much as I had no reason to doubt that she was still living. But there is 
no pretence whatever for such a charge, and the error only arises from an inattentive perusal of the 
case. One of the public journals states, that Emma Slack had represented herself “as the niece of 
Anne Slack, of Abbott's Langley, sister-in-law of Capt. Foskett"!?’ 


He is correct. The fraud did not involve ‘Emma’ being put forward as the niece of 
Ann/Miss Nancy of Abbots Langley. Joshua produced Emma as the niece of the fictional, 
deceased (eventually) 68-year-old Anne of Pimlico. No doubt William was irritated by such 
nonsense being spouted by a newspaper, but his attempt to connect that to his case is very tenuous. 
He tried to make a link, writing that the error was one ‘under which many intelligent persons, and, 
it is quite possible, some of the jury, laboured’. He does not give any evidence or explanation for 
why the jury should completely misunderstand the facts in this way, when neither the barristers 
nor the judge made any such error. 


The 600 sovereigns — and a £100 loan — and Wiliam’s ‘regular professional charges’ 


He was similarly, and more appositely, exercised about the prosecution’s insistence that 
his carrying of the 600 sovereigns out of the Bank was evidence against him: 


But if any presumption could fairly be raised that I had received this money for my own use (and 
the possibility of it was I have no doubt, one of the facts which influenced the verdict of the Jury) 
I submit, that the facts which have transpired since my trial fairly outweigh such a presumption, if 
they do not entirely disprove it. These are the confessions of Sanders, the husband of Emma Slack, 
the admissions of Mrs. Sanders herself, and the confessions of Fletcher that I received only my 
regular professional charges; and the fact which a gentleman has lately come forward voluntarily 
to attest, namely, that I borrowed of him £100, at high interest but shortly after this business was 
settled.?8 


William was arguing that it is illogical to suggest that shortly after receiving 600 sovereigns 
he would borrow £100 at high interest. Perhaps so, but William repeatedly pleaded that he had 
only £30 in the bank when he was arrested. If he was a shrewd criminal, he would have ring-fenced 
the 600 sovereigns — held them secretly well away from Barber & Bircham and any Banks — while 
continuing to finance his life and his firm in the usual way, such as by borrowing. Rather than 
helping his argument, the need for the loan confirms that, in his legitimate business, he was in 
financial straits. Remarkable changes made in the published version of this Memorial are 


502 


One Man’s Justice 


considered later, but one is relevant to the above quotation and is best dealt with now. Quoted 
text in this Chapter comes from the original, handwritten Memorial.” Part of the above is slightly 
different in William’s book: 


Handwritten — “These are the confessions of Sanders, the husband of Emma Slack, the admissions 
of Mrs. Sanders herself, and the confessions of Fletcher that I received only my regular professional 
charges;” 


Published — “These are the confessions of Sanders, the husband of Emma Slack,- the admission of 
Mrs. Sanders herself, and the confessions of Fletcher—all three declaring that I received only my 
regular professional charges.” 


The first version can be read as an assertion that Sanders, Lydia and Joshua had a// declared 
that he was paid only his legal fees, but William emphasised this in the published version by adding 
that ‘all three’ said it. There is no evidence that Lydia Sanders ever made such a comment, and as 
has been said of others, how would she know? All three were now put forward as experts in how 
much solicitors’ ‘regular professional charges’ are. 


Anne Slack, of Pimlico — no inquiry was necessary 


Aware of the damaging comparison between his drawn-out and elaborate investigation of 
Miss Nancy’s claim, leading to its rejection, and his instant acceptance that Emma Slack was the 
beneficiary, William came close in the original Memorial to admitting that he made no inquiries 
about Emma. He had a different line, but started with an oddly worded denial: 


It is not quite true that I received the claim of Emma Slack without inquiry; but I invite you, Sir, 
to consider the difference in the cases. In Miss Anne Slack's case I was instructed by Fletcher to 
ascertain if she was the party entitled, and if she knew it; but on no account to disclose the nature 
or amount of the property without his express permission. This required caution, secresy [sic], and 
tact; an ait of mystery and reserve therefore necessarily pervaded my correspondence. I 
unfortunately succeeded all too well in accomplishing the object of my deceitful and perfidious 
client. With regard to Emma Slack, her case presented itself in so conclusive a shape, that there 
seemed no room for doubt. Fletcher plausibly explained how he had met with her - there was the 
will, naming the very Stock; she produced a genuine certificate of the death. She was personally 
most respectable, and answered my inquiries without the slightest appearance of embarrassment; 
and not dreaming that so fearful a crime as the forgery of a will had been committed, I regarded 
the matter as one of the clearest and simplest cases in the office, and having introduced the 
Executrix to our Proctor; which I did merely from politeness to a new client and a lady, I left the 
business to be attended to by my junior partner and Clerks, devoting my own attention to espeetat 
other business, which required more especial care and experience. Every step of the negotiation 
with Capt. Foskett is recorded in my Diary, and regularly charged to Fletcher's account; whilst the 
proceedings taken for Emma Slack are all regularly charged to her in the respective Diaries of 
myself and Partner.*! 


He wrote that it was ‘not quite true’ that he made no inquiries about Emma, but then went 
on to assert that ‘her case presented itself in so conclusive a shape, that there seemed no room for 
doubt.’ In his Book, this changed. A sentence was inserted, making it clear that he had made no 


inquiries: 
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No inquiry was necessary, and the making of any by me, under such citcumstances, would have 
been extraordinary indeed. Fletcher plausibly ...*? 


In the longer passage, there is also a rare description of Bircham as his ‘junior’ partner,” 
which rather conflicts with Wilkins’s argument that Bircham ‘would feel an interest in all business 
conducted in the office’. Not only was William very much the senior partner, in his various 
plaidoyers he managed almost entirely to avoid mentioning the dynamic between them. 


Also, here he reveals for the first time that the work on S/ack was charged partly to ‘Emma’ 
and partly to Joshua.” This is important, was discussed in Chapter 20 and will be reviewed in 
Chapter 38. 


Four different proctors 


William again felt compelled to answer allegations that had not been part of the 
prosecution case. “There is, however, a circumstance which though it could not appear at either of 
the Trials, being separate, has been much commented upon to my prejudice.’ This was that ‘a 
different Proctor was employed in each of the 4 fraudulent cases.’ He was answering commentary 
in the press, and he confirmed that he did indeed go to four different Proctors: in Stewart, Joshua 
had already engaged Mr Pott; in Burchard, William instructed Jennings & Cox to please a client 
whose brother was the said Mr Cox; after falling out with them, he used Iggulden and Puckle in 
Hunt, who were the Proctors for his old firm, Scoones in Tonbridge; in S/ack he instructed Mr 
Wills whom he got to know through ‘an important suit, which had been before the Privy Council’ 
in which Barber & Bircham acted. A later example of the type of press comment that William was 
answering can be seen in an article of 1848: 


He may have suffered enough; the remission of further punishment may be reasonable and right; 
but to treat him as a man unjustly convicted is quite another matter. We do not wish to revive the 
recollections of a very melancholy case; and it is the imprudence of Mr. BARBER and his friends 
that enforces it. But we ask, when a person came, as did FLETCHER, who was tried and convicted 
with BARBER, time after time, with cases of suddenly-discovered successors to unclaimed 
property in the public funds, was it possible that any man of business, and especially any lawyer, 
should fail to suspect that something was wrong? We think not. There is, moreover, another 
question to which it behoves those who argue for the entire innocence of Mr. BARBER to give an 
answer. In most of the cases in which, as they allege, Mr. BARBER was only a dupe, the aid of an 
ecclesiastical practitioner was necessary. How did it happen that he rarely, if ever, went twice to 
the same proctor?*6 


William’s response was: 


Nothing, however, could more clearly show what unjust and irrational inferences are drawn from 
particular facts, when the mind is fairly saturated with prejudice, than the conclusions which have 
been drawn from this change of Proctors. Surely it would have been the course of a guilty attorney 
engaged in such hazardous proceedings, to have established a confidence with one respectable 
Proctor, and continue with him, who would naturally receive successive introductions of business 
with confidence, whilst comparative strangers would be more likely to scrutinize both the business 
and the parties introduced.*’ 
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This sidesteps the real allegation: that he went to different Proctors to avoid one noticing 
a pattern, namely Wills and beneficiaries suddenly appearing like rabbits from hats, or as we used 
to say in Manchester, like a rat out of a canal. More generally, lawyers and judges (but not juries) 
are mostly unimpressed when defendants compare their behaviour with what ‘a guilty attorney’ 
would have done. Criminals are human. Many of them act irrationally, often very stupidly, and 
haphazardly. A reading of the ‘Court Reports’ in any local newspaper will reveal burglars who fell 
asleep in the homes they were raiding, those who filmed themselves during their crime, those who 
posted incriminating material on social media and so on. A barrister told the author how she and 
her colleagues often ordered pizza to be delivered to chambers when they were working into the 
night. When she saw her credit card bill, she thought that there was rather more pizza bought than 
they had eaten. It turned out that a young man was misusing her card number. He was caught: 
because the shop he ordered /zs pizza from was named on the credit card statement, and he had 
been ringing to arrange for delivery - to his home address. In our case, Mr Dorey proudly showed 
off the £1,000 note. Defending barristers come up with what they say a criminal would have done 
— something different from what their client dd — and argue that ‘surely’ the former ‘would have 
been the course of a guilty’? man. William did exactly this: ‘Surely it would have been the course of 
a guilty attorney engaged in such hazardous proceedings, to have established a confidence with 
one respectable Proctor, and continue with him’. He was, simply, wrong: using the same, 
respectable Proctor would have been very risky, because he would see the pattern. 


Trifling remuneration — and William’s need for loans 


William again emphasised the ‘trifling remuneration’® he had received. Until this 
Memorial, he had skilfully hidden that his fees of £13 in S/ack were only what he charged to Emma 
and that he was charging Joshua separately for what was considerable investigative work.*” He did 
not say how much Joshua owed him for that. Instead, he minimised even the £15 received, by 
reminding us that Bircham was a 50 per cent partner. He charged ‘ordinary professional 
remuneration, my share of which was but £7. 10s.!’"" (Ah, those giveaway exclamation marks.) The 
true figure in S/ack as a whole was undoubtedly much higher. 


When writing at Norfolk Island, William claimed that Joshua’s cases only provided a ‘30 
or 40"” share of the firm’s ‘entire income’. He replaced this with simply ‘a fortieth’ in the published 
version."' Either he had decided to minimise the value of Joshua’s business to the practice, or he 
had been able to check and provide a mote accurate figure. His next argument suggests it was the 
former. He estimated vaguely that the amount outstanding on the loan he had received from 
Joshua was ‘probably’ exceeded by the fees he had charged or which were chargeable to Joshua 
(he is not clear which): 


At the period of my apprehension I was still indebted to him in that sum, subject, however, to the 
Bill of our firm upon him of £40, for the conveyance of the property he had purchased a few 
months before in Market Street, Westminster and also subject to my general bill upon him so that 
upon a proper adjustment of accounts the balance would probably have been in my favor. 


Perhaps the bulk of the money due on William’s ‘general bill’ was for the early work done 


on S/ack. He explained why his financial affairs were precarious: 


505 


One Man’s Justice 


In explanation of my necessity of borrowing money at high interest I beg to state that at the period 
when I had the £200 of Fletcher I had been disappointed in the receipt of a larger sum from a 
gentleman in the Country for whom I was town agent, a Mr [illegible] who unfortunately failed. 
No part of that sum was ever paid me. I had also some other losses and the rapid increase of my 
business required great additional outlay and I conceived it more prudent to borrow even at high 
interest than to displease valuable clients by sending in their Bills unasked for. In Fletcher’s case 
he used to ask for the Bill in any particular matter — as the settlement of a purchase or the like, but 
although he exacted such interest from me I had a general Bill upon him of several years growth.# 


Joshua owed him several years’ worth of work on ‘a general Bill’? If that was true, why did 
William write that setting off (or “a proper adjustment’ of) the loan of £150 against the general bill 
would only ‘probably’ cover the loan and provide a balance due to him? He had lost more than 
£200 on the failure of a solicitor who used him as his agent in London, had suffered both 
unspecified ‘other losses,’ and he had the increasing costs of an expanding business to pay. The 
evidence suggests that loans from Joshua to William were payable on their (albeit extendable) due 
date, and not that there was some form of ‘running account’ (as William would specifically allege 
about his relationship with a Mr Stidolph, discussed below“’) between them. 


Joshua operated a sensible business practice of keeping up to date with expenses by having 
bills sent to him when transactions were completed. William cleverly exemplified these ‘as the 
settlement of a purchase or the like, perhaps to leave space to say that Joshua did not ask for a bill 
at the end of unclaimed stock cases. It is more likely however that Joshua would have asked for 
timely bills, including one for the early work in S/ack, rather than leaving it to be added to a 
mysterious ‘general bill,’ the total of which could come as a nasty surprise when issued. 


And there is no evidence that William and Joshua agreed that direct repayment of the loans 
could be avoided by setting them off against fees due for legal work. This possibility was not 
mentioned in December 1842, when William asked for more time to repay a loan and Joshua gave 
him a month: ‘I am under the necessity of requesting the favour of you to allow me to receive the 
Cash on or before the 14" of Jany. 1843 being one month after the note being due.” This request 


would have been otiose if Joshua did owe him a large amount of fees and William could set off 
the loan against that. 


Overall, William was deploying a classic lawyer’s manoeuvre. He owed money to Joshua 
and it was still unpaid when he was arrested. To minimise the impact — that he was consequently 
beholden to Joshua — he came up with the idea of a running account, when that was not part of 
their agreement. Even more interesting is that in the published version of his December Memorial, 
he excised all of the above text (see Appendix 35): namely from ‘In explanation of my necessity of 
borrowing money...’ to ‘several years growth.’ Why? Because it disclosed his financial precarity 
and, despite his attempts to argue the contrary, showed that he might well have been dependent 
on Joshua and so at risk of compromising his integrity in doing his bidding without challenge. 


In his Petition of May 1844, William wrote that Joshua ‘occasionally lent clients money 
and occasionally I borrowed of him myself and for which I paid him ten or 20 per cent according 
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to circumstances.” He gave a rather different account in December: 


Pletcher has I am told endeavoured to make it appear that I was under obligations to him for 
having sometimes lent me money but he took care to suppress the terms upon which he did so. 


506 


One Man’s Justice 


He exacted from me interest at the rate of from 10 to 60 per cent for such occasional loans 
according to circumstances. I have sometimes got him to discount a bill which I had received for 
costs, and for which he regularly charged me 60 per cent.*’ 


How had Joshua suppressed the terms? William too had previously avoided the revelation 
that he was charged 60 per cent interest and that this happened ‘regularly’. He decided to minimise 
any impression that these loans were anything other than ‘occasional’ and so, in the published 
version, he removed the word ‘regularly’. Yet the last sentence is obscure. Discounting a bill 
would normally mean that William had sent a bill to a client for, say, £500, but because he expected 
payment to be slow, he and Joshua agreed that Joshua would pay him a percentage of the bill in 
the meantime. The guid pro quo would be that when the client paid the full bill, the balance would 
go to Joshua. For example, if Joshua had given William £400 on the £500 bill, when the client paid 
the full £500, William would have to send £100 to Joshua. 


A 60 percent charge would mean that William only received £200 of the £500 bill, and 
when it was paid he would have to pass on £300 to Joshua. The problem is that William’s wording 
is either sloppy or he was describing some other arrangement: ‘to discount a bill which I had 
received for costs’. In the published version of this, he added an explanation by footnote: ‘I. e. at 
that rate per annum for a few days, to meet sudden emergencies.’ This suggests that he meant 
something different: perhaps that he agreed a loan from Joshua for the amount of a particular bill 
sent to a client and that he was charged interest of 60 percent until he repaid the loan, presumably 
either when he had cash generally or when the client paid the bill. That still does not explain ‘which 
I had received’ but he may have meant to say ‘which I had issued’. Whatever he meant, there is no 
doubt that he relied heavily on Joshua for loans and for discounting bills. 


No preparations for a defence — bold assertions 


Having thought of a new argument on the way to the Cape of Good Hope (and included 
it in his letter to Charles Freshfield), William repeated it to the Home Secretary: that after the visit 
of James Freshfield he had not made preparations to defend himself: either by interfering with the 
documents or raising money to pay for lawyers. He wrote that he could ‘so easily have raised £500 
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the published version to ‘£500 or £1,000’.*” Because the documents had been left where they were, 
‘the prosecution selected whatever they pleased for the support of the charge against me’. Wisely, 


to resist the fearful attack that was preparing against me’,” and he could not resist inflating this in 


in the document to be sent to the Home Secretary, William left it at that; but he upped the ante in 
the published version by adding an allegation of impropriety against Freshfields for: ‘suppressing 
those which would have proved my innocence’.”’ 


A habit was developing. William would make factual assertions without any supporting 
proof and proclaim their huge importance (‘would have proved my innocence’). This can be seen 
again in the following, from his Memorial of December 1844: 


when my Solicitor applied for them [the documents] to Mr. Freshfield, he referred him to Mr. 
Bircham. Bircham was never to be seen by my Solicitor. In vain did he inquire for him, in vain did 
he write for an appointment with him; he was not to be found although he was in constant personal 
communication with the Prosecution. After great difficulty and endless applications, Mr Bramall 
did get some of the missing books and papers from one of Bircham's friends, but the most 
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important were either withheld, lost, or mislaid: And here I am constrained to advert to 
Bircham's conduct, although, Heaven knows, I have no vindictive feeling towards him or any man 
living. Full well he knew my innocence—most solemnly had he declared it and with equal solemnity 
did he pledge himself to assist me to the last in my cruel position. But in the face of all of this he 
under the influence (as he himself declared) of friends, who I will take the liberty to say, gave him 
advice as impolitic as ungenerous, he not only deserted me, but became the active agent of the 
prosecutors. But that his evidence must have been in my favor is sufficiently shown by their 
keeping him out of the witness box. His advisers appear to have conceived the notion that by my 
destruction, and his securing as he did all the Books and papers, he would also secure the entire 
practice. I was shocked to hear that he said he had no doubt I should be acquitted, but that it would 
be better for him if I were transported”! His better feelings however sooner or later will return and 
he will I am sure sincerely regret his ungenerous behaviour towards me.** 


He did not tell us what ‘the most important’ documents were or why they were so 
significant; he just left the reader with his assertion. 


Later, William thought better of his bold claim that Bircham’s putative evidence ‘must have 
been’ in his favour, changing it in the published version to: “His evidence, however, did not answer 
their purpose ...”” He also tempered Bircham being the ‘active’ agent of the prosecutors to him 
being simply their ‘facile instrument’. 


In politeness to Wilkins and Parry, William also removed from the published Memorial a 
negative comment about them: 


But without ungrateful disparagement to that gentleman or Mr Parry I may fairly ask if it was an 
equal contest between them and the four formidable and experienced advocates to whom they 
were opposed. 


In the published version, he added that Party was ‘talented’.»’ These changes might also 
have been made because some readers of the book would know that Parry went on to be a 
successful barrister and that Wilkins was a leading practitioner (mainly as a client pleaser; but his 
schtick worked with juries as well). 


The gang’s Declarations 


Unsurprisingly, William spent time on the confessions of the gang, and asserted (falsely, 
see Chapters 27 and 28), and in text which was capitalised in his book, that: 


I trust I am therefore justified in saying, that all the 4 parties who designed and executed these 
frauds and by whose evidence alone the presumption against me could be clearly rebutted, have 
without concert with me or with each other and without a view to their own benefit but if anything 
to their prejudice at different times and under different circumstances, some before and others 
after the Trial exonerated me from all guilty knowledge whatever. 


He chose to moderate this text in the book, by substituting ‘I trust’ with ‘I think’. And 
what about that ‘whose evidence alone’ could have rebutted the charges? He had just written that 
Bircham’s evidence would have been ‘most favorable’ and some years later he was to describe 
himself as being ‘greatly prejudiced by the non-production for examination of a most important 
witness,’ namely Bircham. 
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William maintained his insistence that Sanders had declared his innocence on multiple 
occasions, most of which ate familiar to us. A new one, however, was that when his solicitor, Mr 
Harmar, tried to persuade Freshfields ‘to negotiate terms for his surrender’, Sanders declared 
William’s innocence ‘in the most positive mannet’.”’ The wording was changed slightly in his 1853 
Book and he capitalized the text: ‘DECLARING IN THE MOST UNQUALIFIED TERMS MY 
INNOCENCE’. Is there a difference between declaring in the most positive manner and doing 
so in the most unqualified terms? A slight one, perhaps, but William thought it was worth the 
change. 


The prosecution was proper and necessary — and withholding Joshua’s name 


Unusually, William showed some balance in his comments: 


Although this prosecution has driven me from honor happiness and the brightest prospects to ruin 
disgrace and misery, almost insupportable, I by no means impugn the propriety or necessity of it. 
On the contrary I feel that it was brought upon myself by my reliance upon the integrity and 
veracity of the deceitful and hypocritical Fletcher. 


To say that he ‘by no means’ impugned the propriety, even the necessity, of the prosecution, 
is remarkable for various reasons, not least of which is that Wilkins had made determined attacks 
on Freshfields and others for pursuing it at all. Unsurprisingly, William thought better of this level 
of honesty and changed the wording for his Book (see Appendix 35): 


This prosecution has driven me from honour, happiness, and the brightest prospects, to ruin, 
disgrace, and misery, almost insupportable; still it may, in some measure, have been brought upon 
myself by my reliance upon the integrity and veracity of the deceitful and hypocritical Fletcher, and 
the unflinching firmness, contumacy perhaps, with which I withheld his name.“ 


With this swift sleight of hand, he excised his acceptance that the prosecution was proper 
and necessary. Similarly, the strength of ‘I feel that it was brought upon myself became ‘it may, in 
some measure, have been brought upon myself. Both forms of words are also watered down by 
the explanation for his error being his reliance on Joshua’s integrity. 


He also added that his refusal to name Joshua may have been a factor in bringing the case 
upon himself. His choice of words ‘unflinching firmness, contumacy perhaps’ shows the narrow 
line he was trying to walk. Being firm and unflinching in protection of a client is a “good thing’, a 
‘hooray’ phrase even. But “contumacy’ is a lawyer’s word, meaning ‘stubborn refusal to obey or 
comply with authority, especially disobedience to a court order or summons’, a ‘boo’ word.” 
Lawyers have used the term for centuries and Samuel Johnson defined it as ‘A wilful contempt 
and disobedience to any lawful summons or judicial order.’ It remains relevant in modern cases.” 
As ever, William did not forget to qualify it by adding ‘perhaps’. But was he now (at the time of 
amending the Memorial for inclusion in his Book) cautiously admitting that in November 1843 he 
knew James Freshfield’s request was proper (if not enforceable) and that his refusal to comply 
with it was ‘a wilful contempt and disobedience’? Probably not: he would rely on his ‘perhaps’ to 
say that he was not making an admission. His line was more subtle. It is an example of the lawyers’ 
understanding that — much to the annoyance of some insistent clients — denying the undeniable is 
very dangerous to the denier’s credibility. William was unequivocal (‘I by no means impugn’) when 
he first wrote that the prosecution was proper. He accepted that he had brought the catastrophe 
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upon himself, although he blamed Joshua for deceiving him. Some years later, when he had 
momentum for a conception of his case as a miscarriage of justice, the propriety of the prosecution 
had to be jettisoned. No doubt aware that he had made a momentous mistake in stubbornly 
refusing Freshfield, he handed an olive branch to his critics by admitting contumacious behaviour 
through eritted teeth — although he could not help but let slip that ‘perhaps’ through them. 


Pesky ‘exparte’ evidence 


In both versions of the Memorial, William made a gnomic and unsupported comment that 
‘The verdict too may be justified by the exparte [sic] evidence upon which it was founded’.” 
Whatever he meant, this was definitely something which bothered him. In May 1844 he wrote that 
Charles Freshfield’s view of his case had been altered by ‘unfair representations’ made to him.” In 
his letter to Charles from the Cape in September 1844, he had asked him to ‘divest your mind of 
that prejudice which ... false and exparte statements ... has engendered.’ But now, in December 
1844, he suggests that this mysterious ‘evidence’ ‘may’ have justified the jury’s verdict. By ‘justified’ 
he presumably meant that this evidence subjectively justified — or rationalised — their decision and 
not that it objectively justified their finding of guilt against him. He never said what this ex parte 
evidence was; and it seems most unlikely that the jury received any such representations. He might 
have had in mind the effect of press coverage and commentary on his case: later in the Memorial 
he added: ‘But such was the prejudice which false, distorted, and exparte statements” created in 


the public mind that even my friends became lukewarm.” 


Yet Freshfields probably were hearing a great deal about William — gossip, rumour, anger 
from the Bank and HM Treasury, malicious accusations; also firm but unusable evidence, and well- 
grounded intelligence — but the issue here is not what was said to them but whether these informal 
arguments influenced the evidence before the Court. William did not come up with anything solid 
to suggest or prove that. The jury convicted him on the evidence and when he sought a written 
‘retractation’ of their verdict — very likely drafted by William himself — it did not even hint that 
they had been influenced in their verdict by anything other than what went on in the courtroom.” 


Lawyers often take positions that irritate others, particularly their client’s opponents and 
sometimes the opposing lawyers. In the context of supposedly influential ex parte evidence, William 
touched on this in May 1844: 


Persons whom I have offended in the discharge of my duties have put themselves in 
communication with Mr. Preshfield and prejudiced his mind against me.® 


He said the same in his letter to Charles Kaye Freshfield from the Cape on 21 September 
1844: 


I was surprised that you should have allowed your mind to be affected by the secret attacks made 
upon me by persons whom I happened to have offended in the course of my professional career. 


Although both comments identify ‘persons’ in the plural, he continued by saying that a 
report (widely circulated, he alleged) damning him ‘had no other authority than a [rascally] 
[German], and it was disposed by the oath of my clerk. It was because I declined [sic] continually 


professionally engaged for this man that he sought this cowardly revenge.” 
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Freshfields might have been influenced by information they held which was not deployed 
at trial, but they were sophisticated enough to know what was reliable and what was not. They 
never changed their view that he was guilty. Recall their letter to the government in which they 
wrote that they had a great deal of extra information about William — and warned that reliance 
should not be placed on statements or references which came through him.” 


Always vigilant, when revising his submissions, William removed any reference to being 
attacked by enemies, no doubt judging that it might undermine how he presented himself: 


The unblemished character which I have since borne, both as a member of society and of my 
profession, was proved upon the oaths of numerous witnesses—barristers, solicitors, merchants, 
and other gentlemen of rank and character.” 


When Wilkins took the same line, a Court said irritably that he was, in effect, making a 
‘jury speech’ (meaning that it was emotional and would not fool judges) by claiming that William 
had acted honourably. The relevant section in the judgment started by repeating what Wilkins had 
said: 


Mr. Barber was not merely an unfortunate and innocent man, but a man remarkable for a nice 
sense of honour; of the most scrupulous integrity; who had steered his way through this and all 
other transactions at once delicately in point of honour, and most cautiously and prudently in point 
of conduct; who had been the victim of an unusually artful man, and only been deceived by 
contrivances against which unusual caution was insufficient to protect him. It is impossible not to 
see that this is mere exaggeration, hopelessly addressed to any minds accustomed to try statements 
by the evidence; 


Deceit 


William himself, rather riskily, accepted that his work for Joshua required an element of 
deception (in addition to the use of false names). For example, he did not dispute Captain Foskett’s 
evidence that, as their meeting in November was coming to an end: 


Mr. Barber followed us to the top of the stairs, and asked, "Is Miss Slack a person of strong nerves, 
ot likely to be much concerned, or affected, or excited, (I cannot recollect the exact terms) by the 
communication that a very considerable sum I may say £10,000, or even more, has been left to 
her;""74 


William knew that if Miss Nancy was the correct beneficiary, it was because the stock was 
hers, not because it had been left zo her. And its value was far less than £10,000. In December 1844 
William happily wrote that, in the Rodis transaction, when dealing with Mr Reid, the executor: ‘I 
entirely concealed from him the nature and extent of the property...’ A side-note to this reads: 
‘The secrecy commented on in Slack's case necessary to a bona fide negotiation.” The Sunday 
Times summarised: 


His conduct in these cases was generally marked by much deception, and always based on 
false representation. In more than one case he expressly denied to the parties that the 
property of which he offered information was stock; ”’ 


This is related to what Joshua told him to do in S/ack. He ‘requested me to communicate 
with the captain, to ascertain whether she was the party, and if so, if she was aware of her rights 
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but on no account to disclose the nature of the property without his express authority’. (At his 
meeting with Foskett, he went a step further, lying about the source and amount of the asset.) The 
difficulty was simple: if beneficiaries were told that the prospective benefit — to which Joshua and 
William were trying to sell them the key — comprised Bank stock and unclaimed dividends, they 
would not need the key information and could simply go to the City and collect their money. 


Joshua’s activities inevitably required concealment and often deception. William found that 
his later attempt to explain ‘the principles on which he acted’ blew up in his face when judges 
decided that rather than helping him, his own words were condemnatory. The explanation started 
well, it would seem, although those who knew the truth would immediately be raising an eyebrow 
to see him denying that he had suppressed facts. The judgment includes: 


In commenting on one of the cases of forgery, he saith — “that the instructions given to me by the 
said J. Fletcher neither in this case nor in any other case involved or directed any deceit, mis- 
statement, or mis-representation, not even any suppression of the truth on the part of this 
deponent [ie William]... 


The problem for William was that despite appearing to deny them, he then effectively 
conceded that he had done these things. Following on immediately was: 


except so far as might be necessary to prevent parties from setting up unfounded claims, or 
sustaining claims that were well founded to the prejudice of the said J. Fletcher’s title to just and 
reasonable compensation: denies that he ever practised any deceit or any suppression of the truth, 
except so far as in the exercise of what he considered to be a sound professional consideration 
was necessary to avoid the success of unfounded claims tending to litigation, and to secure such 
compensation as aforesaid to a client whose business was valuable to this deponent, and whose 
character and objects he had at that time no reason to distrust.” 


Dispelling the suspicion against him 


To avoid being perceived as denying the undeniable, William accepted, with his usual 
qualifier, that ‘undoubtedly circumstances were proved which unexplained formed a case of grave 
suspicion’.*’ This was the lead-in to him saying that the on/y way he could dispel that suspicion was 
by putting Joshua and the others in the witness box. It is true that people facing criminal charges 
are sometimes in great difficulty because of a lack of evidence showing their innocence. Reflection 
on William’s case shows that this does not really help him. As touched on earlier, there were many 
things that an honest solicitor would have done, but which William had not, including: 


1) writing (and keeping copies of) letters to Joshua expressing concern about the fierce 
opposition of John Stewart’s former solicitor; 

2) providing answers to the questions asked by Pickerings in the same case; 

3) producing ‘Miss Stewart’ to them for interview; 

4) speaking to Ann Slack when Captain Foskett offered to bring her into the office; 

5) writing to Abbots Langley to definitively establish Ann’s age; 


6) writing a letter to Joshua refusing to be party to impropriety by Christmas such as: 
a. his continued breaches of his duty of confidentiality 
b. his service of providing signature comparisons 
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c. his disclosure that Ann of Abbots Langley held £6,000 in stock — Joshua gave 
William to understand that this Ann was not the beneficiary of the £3,500, and so 
William was aware that Christmas was not only giving Joshua information about 
unclaimed stock but also the holdings of (supposedly) other people.” 

(7) questioning, perhaps in writing, Emma Slack on the oddities of her supposed aunt’s Will, 
particularly, as Mr Erle QC relentlessly emphasised, that the aunt ‘had but £3,500 stock. It 
was her only source of income, and yet for ten years she did not draw it out’ even though 
she supposedly knew of the stock because she specified it in her Will. 


William did not have the necessary evidence to dispel the suspicion against him because 
he had not behaved as an honest solicitor would have done in the same circumstances. This brings 
to mind the judge who listened politely to a barrister’s argument that evidence should be excluded 
because it was ‘prejudicial’ to his client. His laconic response was: ‘Yes, evidence of guilt usually 
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is. 
The ‘extract’ from Christmas’s letter — a little massaging 


When Joshua told William that Miss Nancy had £6,000 of stock but was not the owner of 
the £3,500, he left with William the Extract from a letter from Christmas to Joshua which has been 
discussed before. Only one brief point is made here: that again William changed how he described 
this incident. In his handwritten Memorial he wrote: 


At the same time that he made this report, he handed me what he said was an extract from the 
letter of his friend at the Bank, (but without showing me the letter itself) which confirmed his 
report.® 


In his 1853 Book: 


At the same time he made this report, he handed me what he said was an extract from the letter of 
his friend at the Bank, but without leaving me the letter itself, which confirmed his report.® 


Why would William make these changes? His first version is very clear: he had not seen 
the rest of Christmas’s letter. The second is weaker: it was not /e/¢ with him; and he is silent about 
whether it was shown to him or that he was able to read it. The implication is that he was shown 
it and that he read it. The clue might be in something very subtle: the relevant clause is bracketed 
in the first version, ‘(but without showing me the letter itself)’, which makes it clear that the final 
clause, ‘which confirmed his report’ is intended to refer to the extract and not to the whole of the 
letter. Furthermore, William could not say that the ‘letter itself confirmed Joshua’s report, because 


he was not even shown it. 


The brackets were removed in the second version. This leaves open an interpretation that 
William saw the whole letter, that it was simply not left with him, and that it confirmed Joshua’s 
overall report. William reported in his Petition of May 1844 (see Chapter 8) that Joshua gave him 
back Ann’s letter and told him that the ‘handwriting did not agree — that there was no resemblance 
— in verification of this statement he left the Extract from his friends [sic] letter previously set 
out.” But the Exract did not mention the handwriting at all, being, ‘I beg to observe that there is 
other Stock in the Bank standing in the name of Anne Slack formerly of Smith Street Chelsea but 
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When William was amending his December Memorial for publication, he spotted the 
problem: if he had not even been ‘shown’ the rest of the letter, and the extract made no mention 
of the handwriting, how could the extract be a ‘verification’ of Joshua’s ‘statement’ that the 
‘handwriting did not agree’? To deal with this, he removed the assertion that he had not been 
shown the letter and said instead only that it had not been left with him. This provided the 
possibility — and indeed gave the impression — that he had read the whole letter and that it verified 
what Joshua said. He did, however, add a comma after ‘itself, leaving a touch of ambiguity should 
he need it. That it had not been left with him also meant that no one could verify the actual 
contents of the letter. 


In this hall of mirrors, all of this may be a distraction. The probability is that no such letter 
existed. 


Joshua the Client 


Having, almost, admitted that he had acted contumaciously by withholding Joshua’s name 
from James Freshfield, William went on the offensive: 


One fact of great importance as accounting for if not justifying my withholding Fletcher's name 
was that he was my client. This was indeed admitted by Mr. Erle in his opening but the learned 


Judge held that I was not entitled to the benefit of the admission, as it was not duly proved. It is 
however sufficiently manifest not only by his confessions but by the correspondence which I set 
out in the Memorial which I had the honor to transmit to you from Millbank, in May last. 


There are issues with this. The judge did not ‘hold’ that William could not rely on Erle’s 
admission, and William was a sharp enough lawyer to know that. Mr Justice Williams was his 
responding to an objection by Wilkins, and he made no formal decision; and in fact he left the 
question, as readers may recall, to the jury. After stating that “There is no evidence before the Jury 
that Fletcher was Barber’s client,’ the judge replied to a submission from Wilkins that the jury 
could infer that he was his client: “They may if they choose, but there is no proof of it. If, upon 
this evidence, it appear, let it appear — you, gentlemen, are the judges upon that point.’ And William 
also had correspondence in his possession, which Forrester had not found when he searched the 
office, and which William produced only after his conviction — some revealed in Court when he 
spoke on 22 April and some quoted in his Petition of May 1844. 


The inevitable recasting of this in William’s book included adding ‘wholly’ before ‘Sustifying 
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my withholding’. 
Changing the Memorandum 


William made multiple changes to the published Memorial, as will be obvious already. 
Some seem minor, but nonetheless they altered the meaning and misled readers into believing that 
they were looking at what he had originally written at Norfolk Island. When he wrote to the Home 
Secretary, Sir George Grey, in August 1848, he sent his 1847 Pamphlet, which became the basis 
of his 1853 Book, and told him that it included a ‘literal copy’”’ of the Memorial. Tellingly, he also 


led Grey away from the original version by entreating him, with underlining in the original, ‘to 


consider_my whole case_as_set forth in the pamphlet’ (rather than by reading the original 
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Memorial). This had various advantages for William: (1) his case was, no doubt, in his view, more 
strongly stated in the published version; (2) the Home Secretary would not see the dangerous 
passages in the original which had been excised for publication; (3) nor would he realise that the 
Memorial had been altered; (4) providing a printed version in place of one that was handwritten 
made it very unlikely that anyone would turn to the original. 


Some example changes. Instructions on ‘the investment of his [Joshua’s] capital’ became 
‘the occasional investment and transfer of his capital’, thus minimising their frequency. Joshua 
started out as ‘somewhat reserved, but extremely decorous and gentlemanlike’ but was reduced to 
being merely ‘reserved but gentlemanlike’: because his demonisation as cold and aloof could do 
without an admission that he was extremely decorous. There ate numerous examples of such 
subtle changes of emphasis. Some are quite telling. For example, in Svewart, the proctor at Doctors’ 
Commons was initially ‘satisfied’ with the claim, but this became that he was ‘convinced of the 
identity’ of the elderly Miss Stewart, with the addition that the Bank was ‘satisfied’ in later 
versions.”” No one seems to have noticed the differences and William simply referred to the 
Memorial as being published in his Book. He went a little further in 1854 when he wrote: 


Taken alone the Memorial may have its deficiencies, but, when on my return to England, I 
published it with all the documents, I did not desire to add a line to the evidence which had been 
placed before the Home Secretary.” 


Even if (ridiculously) he did not ‘desire’ to add a line to the Memorial, he certainly did so;” 


and, as we will see in a moment, he deleted a large and dangerous section. 


All of this shows that William was highly sophisticated. On his change of ‘satisfied’ to 
‘convinced,’ we can observe that there is if anything only a shard of real difference between a Court 
being (1) satisfied or (2) convinced, of someone’s identity: but William knew, as litigation lawyers 
do, that the overall wording of a document has a subtle psychological effect. He did not want 
readers to think well of Joshua and so he was no longer ‘extremely decorous’ and so on. It was not 
enough that Doctors’ Commons accepted Mrs Richards as Miss Stewart; they had to be convinced 
of her identity, because William had also (in his scheme of things) been taken in by her personation. 


Unguardedly, he had written in December 1844 that the claimants in the four fraudulent 
transactions ‘had not a shadow of a claim’. Lest anyone query why, in such circumstances, he 
helped them steal the money, he cut out the vivid metaphor and went with ‘to which they had no 
real title.’ Again, he could of course have justified ‘not a shadow of a claim’ as his view in hindsight, 
but, cleverly, he preferred to remove it and avoid the potential psychological impact of what was 
indeed a strong statement. 


In dealing with Captain Foskett, William dug a hole and kept digging. On Norfolk Island 
he wrote: 


The captain, either from some delicacy about the age of an unmarried lady, or some other motive, 
and notably not knowing what bearing it had upon the case, represented her age as 27 whilst in 


point of fact, she was six, or seven and thirty. 
This was changed to: 
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The captain, either from some delicacy (a most unjustifiable and calamitous one) about the age of 


an unmarried lady, or some other motive, and netably not knowing what beating it had upenthe 
ease, represented her age as only twenty-seven years old, 2% whilst in truth peiateftfaet, she was 


six, or seven and thirty. 


Why did he remove his comment that Foskett ‘notably’ did not know the relevance of 
Ann’s age? There are at least two possibilities. Firstly, it discloses that William had not told Foskett 
that her age was significant. Therefore, Foskett did not realise the importance of his answer to the 
question; and so he gave, as he effectively said in Court, a vague estimation. Secondly, there is 
another inference which is highly dangerous to William: while Foskett did not know why Ann’s 
age mattered, William did. Consequently, as inferred before, he knew about the power of attorney. 
From William’s perspective, removing this phrase was highly advisable. Nor could William resist, 
again, increasing the psychological impact of Foskett’s supposed error as ‘most unjustified and 
calamitous,’ — leading the reader to focus on the Captain’s fault. Note also how William slips in 
that ‘only’ before Ann’s misreported age of twenty-seven. 


The Big Excision — dangerous admissions suppressed 


William might have had some help or advice in his reworking of the Memorial. In the 
original, he attacked Foskett, but this was excised from the published versions. Perhaps the 
compromise was to add in ‘most unjustified and calamitous.’ The excised attack was part of the 
longest deletion from the handwritten Memorial: 


The conduct of Capt. Foskett deserves a stronger term than negligence; for he, as admitted upon 
cross examination, told me his sister in law was only 27 years of age, whilst she was 37 or 38; a fact 
of which he could not possibly have been ignorant, seeing that he was married to her sister and 
that the lady was living in his own house. Had he told me the truth which in a matter of business 
he was bound to have done, or, at least, if he had any objections to do so, he should rather have 
declined to answer, and not to have made so serious a misrepresentation; for to this fatal mis- 
statement my catalogue of woe and misery is undoubtedly attributable. Had the presumption of 
residence been supported, instead of negatived, by an accurate statement of the age, I should 
certainly not have considered the disagreement in the writing as sufficiently conclusive. Indeed it 
is probable that her writing would never have been asked for, but that the combined facts of age 
and residence would have been satisfactory to me, and I should have had the pleasure, and the 
pecuniary benefit of introducing her to her property as I did with the Robins’ family, David Smith’s 
family and several others. Capt. Foskett never allowed me an opportunity of judging of the lady 
myself, although it appears she was at our office door one day in a cab, whilst he was conversing 
with me within. I endeavoured to ascertain something of the lady’s mind to judge of the probability 
of her overlooking such a large sum of money and the Capt. said I inquired “if she had strong 
nerves’? This was not precisely my language, but whatever it may have been, the object was what 
Ihave stated. When I first saw the lady at the Mansion House, it was evident that I had been grossly 
misled as to her age; hence my pressing inquiry upon this point. The lady, as appears by her 
depositions, as if she was aware of the misrepresentations about her age at first swore “she did not 
know her age”, but seeing that I was determined to have an answer on this point, she at length said 
she was 37. My cross examination of her on this point, provoked as I was to receive such an answer, 
and seeing how I had been misled, bore an air of discourtesy which may have offended her and all 
her friends; but I remarked by way of apology, “Recollect, Madam, the situation in which you and 


your friends have placed me.” It became evident also she was of extremely unsound memory and 
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a person very likely to have overlooked such a sum of money, as I might have seen if she had been 
introduced to me.” 


William evidently had decided that it was better not to attack Foskett; a sensible decision, 
because fair-minded readers would wonder what could possibly have motivated the Captain to lie, 
as Wilkins had (unwisely) alleged, at least in the published version of his speech to the jury.’ There 
was also danger in emphasising William’s untrue assertion that it was Captain Foskett who 
prevented him from meeting Ann: such as his comments that ‘Capt. Foskett never allowed me an 
opportunity of judging of the lady myself;’ and that he ‘might have seen if she had been introduced 
to me’ that she had a poor memory and so could well have overlooked her £3,500 worth of stock. 
William must have remembered or been warned by a friend that Foskett’s evidence was clear and 
in the public domain. The Morning Post report was: ‘I told him that I could produce Miss Slack in 
a very short time. ... He expressed no desire to see her.’”* The Times was concise: ‘I said I could 
introduce Miss Slack to him, but he expressed no desire to see her.” 


Not only did he remove these perilous admissions, he also prevented a reader, aware of 
Foskett’s offer to produce Ann, from realising that Ann had been ‘at our office door one day in a 
cab’ (not that William knew that at the time — Foskett having said only that he could ‘produce’ her 
very quickly). Another benefit flowing from this substantial excision was the removal of his 
acceptance that, if only Foskett had stated her age correctly, she would have got her money: ‘it is 
probable that her writing would never have been asked for, but that the combined facts of age and 
residence would have been satisfactory to me’. Again, he risked narrowing his position remarkably 
here — all hangs on her reported age, yet he made no attempt to verify it with her or anyone else. 
And again, this is an acknowledgement that he knew about the power of attorney. An acceptance 
that ‘age and residence’ at Smith Street would have been enough does not lie well with Wilkins’s 
thunderous announcement in his closing speech that ‘I deny that a person answering the 
description of Ann Slack in amy respect, much less in a// respects had been found.’ 


Did you spot it? An intriguing, and very important, slip of William’s mask was also quietly 
extracted. William complained that he had lost money by not verifying Miss Nancy as the 
beneficiary. If only the Captain had got her age right... 


I should have had the pleasure, and the pecuniary benefit of introducing her to her property as I 
did with the Robins’ family, David Smith’s family and several others. 


Pardon? What pecuniary benefit? Have you not said repeatedly that all you got was your 
professional fees? This is a smoking gun, unequivocally disclosing that he got money from the 
transactions beyond his fees (unless Joshua would only pay his fees if the beneficiary was found 
and a douceur obtained, something which had not been suggested”). Not only did he get money in 
Robins, Smith and ‘several other’ transactions, he would have got a payment if Miss Nancy had been 
identified as the owner of the stock. No wonder William cut this out. Although Naylor was 
supporting William by distinguishing him from those convicts who ‘endeavouring to exculpate 
themselves, they almost invariably prove their own guilt’, it seems that William also fell into this 
trap.” But no one noticed, because they read his published version, not the original on the Home 
Office file. 
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In May 1844, the Sanday Times wrote (see Chapter 5) that the contracts William negotiated 
for providing information to beneficiaries involved commissions of five to 20 per cent. This does 
not seem to have been followed up by anyone until the detail became clearer in 1850 (Chapter 5, 
again). In Robins, it came out that the contract was to pay Joshua’s costs and charges up to a 
maximum commission of one-sixth (about 17 per cent) of the amount recovered. The total figure 
received was £1,500 which would mean that £250 was potentially due. Unhappy with the process 
(and perhaps unconvinced by whatever costs Joshua or William had claimed) the solicitor on the 
other side refused to pay and sent 100 guineas instead (‘not ... one-sixth or even one-twelfth of 
the sum recovered’).” William’s fees, according to him, were £55 and he paid the balance of the 
100 guineas to Joshua. William’s ‘pecuniary benefit’ was presumably that he was paid on what he 
finally disclosed in 1854 as ‘a liberal scale’ when commission had been received. 


Returning to the section that William excised, he gave a strange reason for his question 
about Ann’s nerves: 


I endeavoured to ascertain something of the lady’s mind to judge of the probability of her 


ovetlooking such a large sum of money. 


We can gaze at this in puzzlement. What influence would strong or weak nerves have on 
whether someone would remember that they owned some stock? He abandoned this unconvincing 
explanation of his question: the word ‘nerves’ does not appear in the published Memorial or 
anywhere else in his 1853 Book, nor in his Petition of May 1844, or in his book of 1854. After 
deleting this comment, he kept well clear of his question about her nerves. 


A final example of masterly, detailed embellishment is William’s description of his 
relationship with Bircham. At Norfolk Island he wrote: 


Thad a partner with whom not a word of misunderstanding had arisen since our connection. I may 
truly say, it was the exemplification of a happy partnership. 


He changed this with the additions here set out in bold: 


I had a partner of wealthy connections, and with whom not a word of misunderstanding had 
arisen since our connection. I may truly say, it was the exemplification of a successful and happy 
partnership. 


Reverends Thomas Beagley Naylor and Thomas Rogers; DACG John William Smith 


William was a very subtle, persuasive, personable man. He gained the confidence of the 
two Chaplains on the island, the Thomas Beagley Naylor and his successor Thomas Rogers. He 
sent a statement, dated 28 January 1845, from Naylor and an official named Smith, with his 
December Memorial. In his 1853 Book, he gave this the official-sounding title ‘Report of an 
Investigation at Norfolk Island by the Rev. T.B. NAYLOR (Chaplain and Justice of the Peace), 
and Deputy Assistant Commissary General Smith’, but the original, handwritten version has no 
title: 


We, the undersigned, Thomas Beagley Naylor (Chaplain of Norfolk Island and J.P.), and Deputy 
Assistant Commissary General John William Smith, in charge of the Commissariat at Norfolk 
Island, having, on the arrival of the ship Agincourt, had peculiar reasons for taking a deep interest 
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in the case of William Henry Barber, who was transported by that vessel as an accomplice in the 
crime of forging a will, have, during a period of several weeks, devoted ourselves voluntarily to an 
anxious inquiry into the subject, and the result is, a strong conviction in our minds of his innocence; 
a conviction which we beg with great deference and submission thus to record, in the hope that, 
coupled with other testimony adduced since the trial, it may lead to a favourable reconsideration 
of his case, as prayed for in a memorial addressed by him to her Majesty's Government. 


Our view of the case has been greatly influenced by the explanations elicited at different times 
from Barber himself, when pressed very closely upon those points, which, according to the 
published reports of the trials, seemed in our opinion to weigh most heavily against him. The 
candour and apparent sincerity with which he has answered us can, of course, only be duly 
estimated by personal observation like that we have had. We feel perfectly satisfied with the result, 
and accordingly venture to recommend to serious attention these explanations as embodied in his 
present statement. 


But the strongest point in his favour is, perhaps, the confessions of Fletcher, who may be regarded 
as the principal party to the forgery in question. This man has been strictly examined by us, both 
separately and in Barber's presence. His testimony and answers, though given reluctantly, as well 
as with a feeling of decided hostility towards Barber, go fully to establish the entire innocence of 
the latter. That Fletcher originated the several cases of fraud cannot, we imagine, be doubted. He 
admits distinctly that they were introduced by him to Barber, when so far completed as to enable 
Barber in his professional capacity to pass them at both Doctors' Commons and the Bank; that he 
himself had a previous knowledge of the parties who personated the claimants, while Barber had 
not; that, in each of the four fictitious cases, a different member of the same family was thus 
employed, with a view to blind Barber as well as others; that the preliminary correspondence in the 
case of Miss Slack was conducted by Barber under his instructions, and, as his solicitor, that Barber 
placed full reliance upon him as a man of wealth and respectability; that Barber derived no other 
advantage from these cases but fair professional fees; that, in the case of the six hundred sovereigns, 
viewed as involving so much suspicion against Barber, he (Fletcher) took them away from Barber's 
office, in company with and for the false claimant, Mrs. Sanders; and, in short, there never was, 
directly or indirectly, the remotest degree of collusion between Barber and himself, or between 
Barber and Fletcher's accomplices, in a guilty knowledge and perpetration of these frauds. 


This confession, though more detailed, is, in fact, only a reiteration of that made on board the 
Agincourt, and might perhaps be somewhat superfluous, were we not able, from close personal 
observation, to confirm the opinion of the surgeon superintendent, that it may be relied upon so 
far as Barber is concerned; and that there is not, nor does there appear to have been at any time, a 
secret combination between Barber and Fletcher to defeat the ends of justice; but, on the contrary, 
there is in Fletcher's manner, in his statements, and in his apparent motives, such a mixture of 
selfishness and duplicity, as to leave no doubt on our minds, both of his capability to originate 
these frauds, and to sacrifice one who might either oppose his interest, or, by an imperfect, because 
unintentional concurrence in the nefarious plans, be the means of leading to their detection. 


From the supposition that Barber, being under pecuniary obligation to Fletcher, might have been 
induced, without directly participating in, nevertheless to have connived at the frauds, we have 
taken pains to ascertain the exact amount and nature of such obligations, and the result, so far 
from being prejudicial to Barber, has contributed almost more than anything else to confirm our 
opinion of his innocence. It is most improbable that Barber would have allowed himself to have 


been pressed for payment of the small sum we have ascertained he borrowed from Fletcher, at a 
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high rate of interest, if he had been cognizant of schemes which would have placed Fletcher so 
completely within his power. 


In thus recording our humble opinion of Barber's innocence, we must disclaim any intention of 
impugning the verdict of the jury before whom he was tried,—a verdict which, we doubt not, was 
a most conscientious one, as far as the legal evidence went. We have, as before stated, derived our 
impression from circumstances of subsequent occurrence, and unavailable to the court at the time, 
and may add out belief that if Fletcher had been examined as a witness, the result of the trial would 
have been favourable to Barber: for, notwithstanding the corruptness of Fletcher's character, he 
must have been not only compelled to admit, as he has to us, A MASS OF FACTS incompatible with 
Barber's guilt, as shown in the Memorial but at the same time detected in a course of prevarication 
sufficient to remove all idea of collusion, and thus to stamp his reluctant testimony with 
authenticity. 


Given under our hands, at Norfolk Island, this 28th day of January, 1845. 
T. BEAGLEY NAYLOR, Chaplain. 
J. W. SMITH, D.A.C.G.10! 


This is most helpful to William where Naylor and Smith emphasise their personal 
questioning of him and Joshua. They give a rare (in William’s case) example of a specific rather 
than general statement, that ‘in each of the four fictitious cases, a different member of the same 
family was thus employed, with a view to blind Barber as well as others’. But it seems that Joshua, 
despite being questioned, was not prepared to put his name to a written statement; and we ate left 
with a hearsay report of what he said. 


Apart from that, the statement inevitably reads as yet another reworking of William’s 
‘alternative facts’. There is no reason to doubt the good faith of Naylor and Smith, but the list of 
Joshua’s admissions is Blue Peter-like — one prepared by William beforehand — and reads as if, 
when asked, a weary Joshua assented. William’s hand in this is obvious: firstly, ‘Our view of the 
case has been greatly influenced by the explanations elicited at different times from Barber himself’; 
secondly, ‘But the strongest point in his favour is, perhaps, the confessions of Fletcher’; and, 
thirdly, that Fletcher admitted ‘a mass of facts incompatible with Barber's guilt (as shown in the 
Memorial)’."" It was William’s persuasiveness, Joshua’s dodgy confessions, and William’s 
Memorial that led Naylor and Smith to their conclusion. They accepted what he told them and 
what he had written, unaware that, as readers may by now have gathered, William was an unreliable 
narrator: one simple example being his assertion that ‘all the 4 parties who designed and executed 
these frauds ... exonerated me from all guilty knowledge whatever’ and that Joshua, Lydia and 
William Sanders declared ‘that I received only my regular professional charges’. Not true. 


These confessions or declarations are unreliable (see Chapters 27 and 28) and, moreover, 
whether Lydia ever exonerated him is highly dubious; nor is there any evidence that she said 
anything about his fees. 


In accepting the ‘confessions of Fletcher’, Naylor and Smith’s report also adopted one of 
William’s favourite lawyerly tactics, that Joshua was (merely) repeating what he had declared 
before: “This confession, though more detailed, is, in fact, only a reiteration of that made on board 
the Agincourt ...’ In the same way, Joshua’s second confession, dated 2 July 1844 adroitly linked 
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itself to his first: ‘in furtherance of the Declaration I made on’ 28 June. Sanders’s statement of 9 
July 1844 included that he was ‘desirous of reiterating all my former statements’. William made 
these linkages to nail down that each had made previous declarations. In Joshua’s case, there was a 
risk of challenge to his first Declaration (see Chapter 27). His second was similarly vulnerable 
because it had been written out by a convict, William McCallum, who was also William’s ‘bosom 


companion”””) 


. There was more credibility in having the wholly respectable Naylor and Smith 
report Joshua’s (unwritten) admissions; boosted by the concatenation of Joshua’s declarations. 
Similarly, the statement Sanders made on 9 July was the first he had made im writing and so 


confirmation that he had made previous oral declarations was important to William. 


William also wanted to tick another box: support for his line that he would have been 
exonerated if there had been a separate trial. Naylor and Smith wrote (in a slightly different version 
from their original handwritten statement): 


if Fletcher had been examined as a witness, the result of the trial would have been favourable to 
Barber: for, notwithstanding the corruptness of Fletcher's character, he must have been not only 
compelled to admit, as he has to us, a mass of facts incompatible with Barber's guilt (as shown in 
the Memorial) but at the same time detected in a course of prevarication sufficient to remove all 
idea of collusion, and thus to stamp his reluctant testimony with authenticity. !4 


How they were qualified to assert, unequivocally, that William would have been acquitted 
is unclear. Had they considered the possibility that Joshua would refuse to answer questions by 
claiming the privilege against self-incrimination? For any of the four to have declared William 
innocent would have required them to admit their own guilt, because they would need the 
knowledge of a participant to be sure that (as far as they knew) he was not one of them. Had 
Naylor and Smith considered that Joshua might have insisted in the witness box that William ‘was 
well acquainted with everything about the transaction’, as he told the Governor of Newgate, a Mr 
Cope, when he refused to declare William’s innocence?'”’ These issues will be discussed in detail in 
Chapter 29, but recall for now that William airbrushed away that exchange in Newgate by never, 
ever, mentioning it. The probability of him telling Naylor and Smith that both Georgiana and 
Joshua had insisted that he knew all about the transactions is approximately zero. Nor would he 
have spent time explaining to them the suspicious factors in Stewart. 


Wiliam and Joshua — the balance of power 


Finally, Naylor and Smith (and William) considered his financial obligations to Joshua and 
whether these could have led to him conniving in the frauds. It is strange that they took ‘pains to 
ascertain the exact amount and nature of William’s debt to Joshua yet do not tell us what it was, 
nor give any basis for their conclusion that ‘the result, so far from being prejudicial to Barber, has 
contributed almost more than anything else to confirm our opinion of his innocence.’ What result? 
How much did they find he owed and, since they do not mention it, did he give a figure for what 
Joshua supposedly owed him? If they had such data, why did they not set it out? The only specific 
point they make is that was ‘improbable’ that William could be pressed for ‘payment of the small 
sum’ (unstated) borrowed from Joshua if he had known what Joshua was up to. Why? Because 
William, if aware of the frauds would have been ‘completely within his power’. This overlooks the 


reality (if William was complicit). His relationship with Joshua would be a teetering equilibrium 
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held up by the prospect of mutually assured destruction (which came to pass). That William would 
be at risk from Joshua is true to some extent, but Joshua was very much at risk from William as 
well. Power was well-balanced and if things went wrong they would be mired in the Prisoner’s 
Dilemma. But they were not there yet. If William went to the authorities first, and denounced 
Joshua, he could at the same time defend himself by claiming that he had, after several transactions, 
identified the pattern of fraud. This is what an honest solicitor would have done at some (early) 
stage. In this sense, William had more power because he could (and did, when caught) fall back on 
his role as solicitor for Joshua. He had covered his tracks, such as by keeping his correspondence 
with Joshua off the S/ack file. Joshua was at the centre of the frauds and would have nowhere to 
go if denounced — and he did have nowhere to go when all came crashing down. William was 
undoubtedly a very intelligent lawyer who could have gone to the Bank and put together a 
devastating case against Joshua while protecting himself. 


The balance of power between them was influenced by the mirror scenario: Joshua 
accusing William. But he could not do that — because it would incriminate him. William could not 
be guilty alone. But Joshua could, tumbled by an honest solicitor who had been deceived. Joshua’s 
rationalisation did not involve his own innocence: as William often repeated, Joshua would try 
only to mitigate his situation by going Queen’s Evidence. At this shoogly equipoise, where they are 
both at risk of catastrophe, William has more power over Joshua. The balance is redressed, a little, 
by William’s need for Joshua’s business. Whether or not that constituted a thirtieth or more of 
Barber & Bircham’s income, solicitors hate to lose good, repeat clients, and William could not 
afford to lose Joshua. The work he brought in might become mote extensive and lucrative over 
time. Ultimately, William might have been receiving under-the-counter ‘pecuniary benefit’ (as he 
put it) from the unclaimed dividends cases. Joshua’s ability to lend to William’s clients was to their 
mutual benefit: William could provide a service to clients by referring them and Joshua could earn 
good interest. 


Ultimately, both men had a huge amount to lose. Their financial relationship was roughly 
in balance. It is ludicrous to suggest that William would borrow money from Joshua and then 
refuse to repay it with an express or implied threat of exposing him. Not only would that destroy 
their business relationship, but it would risk a race to the authorities, with Joshua seeking immunity 
as a prosecution witness. And their relationship was both legitimate and fraudulent. Consequently, 
the usual dynamics pertained: you don’t borrow money from your business partner and then mess 
him about on repayment (unless you want to cease working together). 


The overarching fact is that Naylor and Smith were operating very much on William’s 
masterful and partial (in both senses of the word) revision of the story. He titled their statement 
in his book as the ‘Report of an Investigation’. Judging by what they produced it was hardly that 
and if they had carried out systematic inquiries, calculations and so on, they did not make them 
explicit. They mostly swallowed what William told them and, to use one of his favoured words, 
reiterated it. 


There is a very marked contrast in William’s reproductions of documents in his 1853 Book: 
he heavily and very minutely amended his Memorial. He did the same with Declarations by those 
who would probably never see the published version or would not be listened to if they complained 
(Joshua, McCallum etc). But he was wary of changing what had come from respectable men who 
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might cause trouble: such as Naylor, Smith, Rogers and Price. This illuminates, again, the 
sophistication he brought to his decisions about what amendments he could safely make. 


Why not email or fax it? Wait 11 months for a reply instead 


Having written his Memorial, William had to get it to the Home Secretary in London. His 
tanglings with Major Childs involved disputes over what left the island. Childs was exasperated by 
William, but he could not accuse him of misconduct. Surprisingly, he later said that he would have 
provided a certificate of good behaviour if asked, with a small twist: ‘I was not aware [Price] had 
given such a certificate, but I should have given a similar certificate, with the exceptions of those 
things I am telling you of; I had no fault to find with him in his situation as wardsman.’'”° But he 
did consider that one breach of rules was proven: that William had a secret correspondence with 
McCallum; in which William had told McCallum that he could get his letters off the island to be 
posted, without the authorities knowing.'”’ Childs believed that Naylot’s successor, the Reverend 
Thomas Rogers, was facilitating this, authorising a search of his quarters around 13 January 1846, 
when (innocuous) papers about William’s case were taken away.’ In March 1845 William wrote 
‘nine long letters to influential persons in England ... imploring their attention’ to his case. Naylor 
also wrote to Lord Brougham and others. William alleged in 1846 (but not again), ‘All these letters 
I placed in the hands of the authorities: but instead of forwarding to the parties direct ... they were 
transmitted to my prosecutors!! in whose hands I have reason to fear they still remain.’’” As part 
of this apparent campaign to gag William and his supporters, his papers too were seized on a search 
and he was denied the use of pen and paper.''” Rogers later said that ‘Major Childs told me it was 
because “he was always getting up one rubbish or another to send home to the Secretary of State,” 
and he said “I will not have it””''’ Childs denied this. 


It took almost three months to get the Memorial sevé it went with a covering letter from 
him dated 5 March 1845.'’* He included the statement from Naylor and Smith which was dated 
at the end of January 1845.'° The documents had to go to the Lieutenant-General on the mainland 
first. He passed them on, with a letter dated 21 April.'’* Despatch also involved waiting for a ship 
to set sail for England. The Memorial reached Sir James Graham’s office in London on 29 August 
1845.» 


Sit James made a decision on William’s plea. It was rather gnomic. The internal Home 
Office note bears the handwriting of two people. One making the referral, the other reporting the 
result. 


6% appn. 
In Norfolk Island 


The Prisr. sends a Petition through the Lt. Govr. of VDL""6 declaring his innocence. He also 
forwards letters to several individuals including one to the Editor of the Times Newspaper. 


Appn. to mitigate his sentence. 
This Prisoner’s correspondence must be subject to the established [illegible] Rules; and 
no departure from them in his favor ought to be allowed.!!” 
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The section beginning ‘Appn. to mitigate’ is in different handwriting from the first section, 
probably that of Sir James who also added his initials. Another endorsement on the note suggests 
that a response was sent around the 6" or 8° of September 1845. 


William heard the outcome in about February 1846. After this long wait of very nearly a 
year, he was furious: 


About fourteen months afterwards I received a formal communication, that the Secretary of State 
saw no reason to advise her Majesty to mitigate my sentence. Nor I, either; nor did I ever stoop to 
such an application: I asked A REVERSAL OF THE SENTENCE; and the reply shows, that 
neither the prayer of the Memorial, nor the grounds upon which it was based, could have been 
read,7!18 


A massacre; and paranoid Price 


William’s hard life on Norfolk Island was to continue. He was present at what he described 
as ‘the famous massacre, headed by Westwood, alias Jacky Jacky,’ which erupted in July 1846." 
Robert Hughes tells of the Ring,'”’ a group of convicts which ruled in those parts of the prison 
where the guards did not generally venture. It was ‘a carceral mafia whose control over the lives 
of prisoners was both inescapable and minutely enforced. Its members did not fear to kill 
constables when they brought evidence against them, one such informer was found eviscerated in 
the bush near Longridge, his guts replaced by the entrails of a sheep.’ After a dispute over the 
confiscation of cooking gear and men’s private stores of flour, ‘a mob of fifty or sixty men came 
boiling from the gates, led now by one of the hardest cases in the Ring, a twenty-six-year-old twice- 
convicted bushranger from Van Diemen’s Land named William “Jackey-Jackey” Westwood.’ They 
rampaged toward ‘the house of the hated stipendiary magistrate, Samuel Barrow.’ They did not 
reach him, but killed several men, either constables or overseers,’ in their rage. 


William takes up the story: 


Fourteen men, in all, were tried by special commission for the Jacky-Jacky massacre. An eye-witness 
of the proceedings on the trial states that the majority manifested no contrition for their offence. 
Some laughed and jested; others browbeat witnesses in a style quite professional, and, I presume, 
acquired in a long experience of courts of justice in England. One addressed the Court at 
considerable length, after having cleverly examined the witnesses, speaking fluently and well, 
enumerating all the weak points in the evidence against him, and noting every discrepancy in the 
facts. This man was more deeply implicated than any, except Westwood. Another, an Irish lad of 
scarce twenty years of age, began his defence by calling a witness, whom, after a careful personal 
scrutiny, he dismissed without a question, professing "not to like the look of the fellow." Having 
called another witness, who described himself as a "scourger or flagellator," much merriment 
ensued among the prisoners, and the Irish lad finally joked him out of the witness-box, and called 
another, with whom the following dialogue took place: — 


Prisoner. You'te Darker, I believe? 
Witness. lam. 
Prisoner. You've an extensive acquaintance on the island? 


Witness. | know the men on the settlement mostly. 
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Prisoner. Divil doubt ye! It's the big rogues is best known. Now, Darker, tell me. Didn't ye 
some months ago say to a man on this island, that you had so much villainy in yir head, 
that it was a-busting out at yir ears? 


Here the judge's patience was exhausted. ..!22 


Robert Hughes writes that Barrow and the just-arrived replacement for Major Childs, one 
John Giles Price, ‘had developed the prosecution as a perfect opportunity to break the Ring.”'” All 
its members were indicted although only the fourteen identified by William were to face trial: for 
‘murder and abetting.’ The judge, Fielding Browne, who will reappear in this story, sentenced 
twelve of them to death. On 13 October 1846, they were hanged on two sets of gallows for six 
men. William was there, because all the convicts had to attend, and he wrote: 


The twelve were hanged, with five others, a few days afterwards; the office of executioner being 
filled by two convicts who volunteered their services. There were upwards of twenty candidates 
for the appointment. One of the two men selected stated, in his written application, that having 
been a notorious offender and now deeply penitent for his past misconduct, he "hoped to be 
permitted to retrieve his character by serving the Government on the present occasion."!75 


Hughes reports that it “was the largest gallows-session ever held on Norfolk Island, and 
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one of the largest in Australian history.”~” Ominously, the next sentence in Hughes’s book is: “With 


this mass execution, the career of the most notorious of all the commandants of Norfolk Island 
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began. 
Price — classical scholar, athlete, blacksmith, madman 


John Giles Price (1808-1857) took charge in early August 1846’ and he was a very 
different proposition from his predecessor, the unintelligent brute Major Childs. Hughes tells us 
that Price ‘was praised for his abilities as a classical scholar, athlete and oarsman; he was a skilled 
carpenter, turner, blacksmith, locksmith and tinker; he could even cook and sew’.'” Quite a 
combination. Mysteriously, he also knew the prisoners’ ‘flash argot and always spoke to them in it 
... How had he learned it? Nobody knew, and many of the prisoners ... apparently believed that 
he had “done time” himself. He was rumoured to have lived a Jekyll-and-Hyde existence in the 
doss-houses and dens of Hobart Town, mixing freely with hard cases who accepted him as one of 


them.’*’ When he first spoke to the convicts he told them: 


You know me, don’t you? Iam come here to tule, and by God Pll do so and tame or kill you. I 
know you are cowardly dogs, and ’ll make you worry and eat other.!3! 


At least, unlike Childs, he was truthful. His was a vile and violent regime of multiple lashes 
for minor infringements or less. Not content with the floggings, he would have the victims ‘laced 
into a strait-jacket and tied down to an iron bedstead for a week or two, so that their backs 
mottified and stank.”’*” He was deranged: 


Yet the suspicion that the commandant was out of control, that the island’s remoteness from 
Hobart had permitted some cancer of his soul to metastasize wildly, could not entirely be allayed 
[by whitewashing reports]. Price’s rule grew worse as his paranoia thickened...'% 


William avoided the worst of this. He managed to talk Price round and, despite the highly 
successful policy of rewards encouraging convicts to inform on each other, which led to many 
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false accusations and no doubt executions,’ William was never subject to punishment. The 
contrast with his disastrous relationship with Childs was intellectual. Childs was no match for 
William in a discussion and so probably just wanted him to shut up; while nurturing resentment 
and envy. Price was educated and the two men could have convivial conversations, unsullied by 
the inferiority complex that tortured Childs. Price was even prepared to give a statement for 
William to use: 


Since my arrival on this island, William Henry Barber has conducted himself entirely to my 
satisfaction. He has been most assiduous to the duties devolving on him, and his general bearing 
has led me to form a favourable opinion of his character. 


I have observed that he has associated with none of the other prisoners, keeping himself entirely 


aloof from them. 


With Fletcher he holds no communication, and, indeed, I gather from Fletcher, that he looks upon 
the fact of Barber's having called on him at the Mansion House to give evidence, as the cause of 
his own apprehension; as he tells me, had Barber not done so, he should have given evidence for 
the Crown. He speaks with great acrimony against Barber, yet does not say that Barber had a guilty 
knowledge of the transaction for which he suffers. I state this in justice to Barber, who still asserts 
his entire innocence of being a participator in the crime for which he is transported. 


Ihave not the slightest doubt as to the hostility existing between Barber and Fletcher being genuine. 
JOHN PRICE, Civil Commandant. 

NORFOLK ISLAND, 

March 17th, 1847.15 


When Thomas Beagley Nayor left the island, he was replaced by the Reverend Thomas 
Rogers. He too befriended William — and made no secret of his abhorrence of Price — and they 
were close until Rogers was removed from the island on 1 February 1847'” by supporters of Price. 
The Rogers-Price relationship was a head-on truck crash from the outset. Price had first tried to 
get tid of him within five days of taking charge.'*’ Rogers alerted the authorities to the horrors he 
had seen, but they sided with Price and even dismissed the clergyman from the convict department 
in eatly March 1847.’ 


Price managed to hang on until 1852, a murderous reign of six years, when a Bishop 
Willson finally reported to the Lieutenant-Governor ‘mass floggings, blood-soaked earth ... 


hideously overcrowded cells, men loaded with 36-pound balls on their chains’. 


But justice does (sometimes) exist on this Earth. 


Price became inspector-general of penal establishments in Victoria and revived his tortures 
and ferocious punishments, until: 


On Match 26, 1857, Price paid an official visit to the quarry at Williamstown where gangs of hulk 
convicts were labouring ... and with his usual bravado, he walked straight into the midst of them, 
escorted only by a small party of guards. A hundred prisoners watched him marching up the 
tramway that bore the quarried stone from the cutting-face to the jetty. Quietly they surrounded 
Price, and their circle began to close. There was a hubbub of hoarse voices, a clatter of chains, a 
scraping of hobnails on stone. Rocks began to fly. The guards fled; Price turned and began to run 
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down the tramway when a stone flung from the top of the quarry-face caught him between the 
shoulderblades [sic] and pitched him forward on his face. Then, nothing could be seen except a 
mass of struggling men, a frenetic scrum of arms and bodies in piebald cloth, and the irregular 
flailing of stone-hammers and crowbars.!4° 


If he had survived, one can imagine Price supporting the tagging of refugees and their 
deportation to Rwanda... 


Wiliam at risk of murder by inmates 


But Price’s richly deserved reward is in the future. Back on the island, in the previous 
decade, on 5 August 1846, William started as a clerk in the superintendent of agriculture’s office, 
perhaps authorised by an early decision from Price. Some 19 months had passed since William 
disembarkation at the Island." He alluded to his new job in a statement he gave in 1847 about an 
incident that month. Rogers would complain on his behalf that he was a marked man and had 


been transferred to a part of the island where his enemies awaited: 


Statement of W.H. Barber: - I knew John Clarke, or “lame Clarke” as he was commonly called. He 
was murdered on the 27th of August, 1846. He had been one of the principal witnesses against 
M’Cann and Edwards, who murdered Charles the policeman. I was another principal witness. 
M’Cann and Edwards were afterwards hanged for that murder. Before the trial, Major Childs issued 
proclamations offering the reward of an indulgence to any prisoner who would give such 
information as might lead to the apprehension and conviction of the murderers. Clarke always 
looked forward to a removal from the island as the only beneficial indulgence that could be granted 
him. He cherished this hope of removal from the terms of the proclamation, as well as the promises 
of Major Childs. When Sevright left the island I succeeded him as clerk in the superintendent of 
agriculture's office. Sevright left on the 5th of August. It was my duty to take returns down to the 
commissariat stores. About the 9th of August I met Clarke on the hospital road. He entered into 
conversation with me about the proclamation, and asked me with great earnestness if there was 
any good news coming for us. He was always very anxious on this subject because, he said, he 
firmly believed himself in the greatest danger, as his life was frequently threatened by the men of 
his gang for having given evidence against M’Cann and Edwards. He told me on this occasion that 
he was beginning to despair of ever getting any indulgence, and told me he feared very much that 
he would lose his life before he got off the island. He told me that he had made application to be 
shifted from his gang, and that his application was refused. He appeared very much cast down - 
very dejected. He said that ever since his refusal he felt that he was a doomed man. He was 
murdered about a fortnight after. 


Hobart Town, May 12, 1847. WILLIAM HENRY BARBER. 
Rogers said of William’s transfer to the Longridge station: 


that always seemed to me to be one of the most dreadful things in Barber’s case, because there 
were such risks to his life ... His having given evidence ... brought upon him the odium and hatred 
of a great number of the men, M’Cann and Edwards’ friends; and I was told in fact by one of 
themselves, in order that I might caution Barber how he put himself in their power. I was told, and 
I have every reason to believe, that if Barber went to Longridge station, the first time he came near 
some of those men at dinner (they have always knives at dinner) they would stab him. ... and in 
the teeth of that protest he was removed to Longridge station.'” 
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William was indeed taken to Longridge. Evidently, he survived. 
Naylor's report, and a new Home Secretary 


The Reverend Thomas Beagley Naylor was to leave Norfolk Island in September 1845. 
William moved quickly, obtaining another statement declaring his innocence, dated on the 3" of 
that month. Five days later, Naylor wrote to Sir Robert Peel, the Prime Minister, although the letter 
was intercepted and not sent to England.’* In 1847, William apparently amended Naylot’s 
statement for the first version of his Pamphlet. We see this from a rough draft of the Pamphlet 
with his changes marked. The published version also included further changes. 


The original read:'® 


Norfolk Island, 3rd September, 1845. 
In leaving Norfolk Island of which I have now been for some years the chaplain, I owe it 
to public justice the duty of recording my firm conviction of the perfect innocence of William 


Henry Barber, now suffering on it as a prisoner under a sentence of transportation. 


Since his arrival I have not ceased to follow up a series of inquiries into circumstances 
connected with his case. In addition, I have heard the reluctant acknowledgments of Joshua 
Pletcher, the guilty author of the frauds, placing beyond the possibility of doubt the entire 


innocence of Barber. 


My exertions shall be continued for his extrication. I deeply lament his truly wretched 
condition here, and would gladly have seen it ameliorated. I have never known a prisoner of the 
Crown exposed to greater wretchedness. I rejoice to be able to add, I have never seen an instance 
of more dignified suffering, accompanied by invariable consistency of conduct — and nothing will 


give me greater pleasure than a renewal of his acquaintance under happier circumstances. 


Given under my hand this 34 day of September, 1845. 
(Signed) T. BEAGLY NAYLOR. 
Chaplain 


This is taken from the version on which William endorsed his amendments:'*° 
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The published version, showing the above changes, and a few more, was as follows:'*’ 


Norfolk Island, 3rd Sept. 1845. 


In leaving Nerfels sland of which I have now been for some years the chaplain, I 
owe it to public justice the duty of recording my fem conviction of the perfect innocence of 
William Henry Barber, now suffering on it as a prisoner under a sentence of transportation. Simee 
his-atsiveal_I have net-eeased to-follow: up a series of inquiries 
into circumstances connected with his case 

. In addition, I have heard the reluctant 
acknowledgments of feskua Fletcher, the guilty auther of the frauds, pling 
beyond the possibility of doubt the etite innocence of Barber. My efforts shall be continued for 
his extrication. I deeply lament his truly wretched condition here, and would gladly have seen it 


ameliorated. I have never known a prisoner of the Crown expesed to 
greater wretchedness : I rejoice to be able to add, I have never seen an instance of more dignified 
suffering, accompanied by imvatiable-consisteneyof conduct. —aad-nethias 

will ete me gteatet pleasure than-a-renewalof his acquaintance under 


happier circumstances. 


(Signed) T. BEAGLY NAYLOR. 


Chaplain 
There is great care and finesse in these changes. The most important is the addition of 
circumstances ‘inaccessible to the court by which he was tried, and many of which have 
subsequently occurred’. Naylor had found nothing new which the Court had not seen. Evidence 


from Joshua was inadmissible at trial. Naylor had seen his Declarations and spoken to him. That 
was all. William of course had an eye on the need for ‘new’ evidence, hence many of the facts ‘have 
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subsequently occurred’. Note the studied vagueness: the statement does not say what the new 
circumstances are. Thinking psychologically as ever, William decided that ‘full’ conviction was 
stronger than ‘firm’. He depersonalised Joshua by deleting his first name. He was not the, slightly 
weak, ‘author’ but the ‘originator’ of the frauds. And a lawyer would like the solidity of 
‘establishing’ a fact beyond the possibility of doubt. His ache for precision led to a change that was 
probably neither here nor there for his case but had to be fixed nevertheless: would readers think 
that William was only “exposed to’ — in the sense of seeing — great wretchedness on Norfolk Island? 
William thought that was too weak: he had been ‘subjected to’ it. Lawyers do not like simple words 
like ‘give’ and so that had to become ‘afford’. Finally, he did not want readers to notice any gap in 
his relationship with Naylor: ‘renewal’ of their acquaintanceship had to become its continuation. 


Naylor also gave a supportive statement on 27 July 1847 and William published it along 
with an extract from an undated letter sent to the Sydney Morning Herald." Sailing from Sydney 
to England, Naylor died on board the Midlothian on 22 October 1849. The ship had set sail on 16 


July carrying cargo and several passengers.'”” 


Back in 1846, Naylor wrote a long report about the penal colony, including proposals for 
a Court of Criminal Appeal, and added a page or so of information about William’s case. Because 
his letters had previously been intercepted, he gave the report to his wife who was due to sail back 
to England. It reached Earl Grey, Secretary of State for War and the Colonies, in September 1846. 
Earl Grey reacted immediately, writing on the 30° of that same month to the Lieutenant- 
Governor, Sir William Denison directing him ‘with the least possible delay, to take measures at 
once to break up the establishment at Norfolk Island, and withdraw the whole population of that 


settlement to Tasman’s Peninsula’.’”” 


Unknown to William, Naylor’s letter had caused further explosions. The Home Secretary, 
Sit James Graham, had been replaced in July 1846 following the change of government from a 
Tory patty riven with conflict over repeal of the Corn Laws to a minority Whig administration 
under Lord Russell. The new Home Secretary was Sir George Grey (not to be confused with Earl 
Grey). On 7 November 1846, a letter passed between the respective offices of the Earl (Secretary 
of State for War and the Colonies) in Downing Street and Sir George (Home Office) which read: 


Iam directed by his Lordship to request that you will call the attention of Secretary Sir George 
Grey to the part of Mr Naylor’s letter which relates to the case of the convict Barber.'5! 


William (and Joshua) at last left Norfolk Island in March 1847, as part of the breaking up 
of the settlement directed by the Earl Grey.’ Unknown to William, in September 1846 Sir George 
Grey had given anxious consideration to Naylor’s report on his case. 


! Lines 126-129 of Book 6 of the Aeneid. Briefly and partially quoted in the report of the Reverend Thomas Beagley 
Naylor, extracted in Houses of Parliament (1847) Correspondence on the Subject of Convict Discipline and Transportation 
presented to both houses on 16 February, 69. #76 - Convict discipline and transportation. Correspondance on... - 
Full View | HathiTrust Digital Library [accessed 11 September 2021] 

? Seamus Heaney (2017) The Aeneid, Book VI. London: Faber & Faber, 9. A literal translation is: “Easy is the descent 
to Avernus, / for the door to the underworld lies open both day and night. / But to retrace your steps and return to 
the breezes above / -- that's the task, that's the toil’, from Aeneid Book 6, Lines 124 to 141 (harvard.edu) 
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Chapter 26 — Retrace Your Steps and Get Back to Upper Air 


I have long been accustomed to the tales and subterfuges of prisoners, when 
endeavouring to exculpate themselves, they almost invariably prove their own guilt. 


Reverend Thomas Beagley Naylor! 


I believe Mr Barber was made a cat’s paw by Fletcher. This much let me in candour say 
however - I hope that the afflicting tale of Mr Barber will impart this warning to all who 
read it, that no man, however honest, is safe in transacting a business for a man who 
putsues even his legitimate object, by information improperly obtained. Mr Barber, I 
doubt not thought that Fletcher was helping persons to their own but a prudent man 
might have expected reflected that Fletcher could hardly have obtained his information 
but from some officer of the bank, who ought not to have afforded it to him, and that a 
man who will profit by the dishonour of another is not a good client for a respectable 
solicitor. 


Sit John Dickinson, first Puisne Judge? 


Australia (and London) 


William deployed two principles that have been captured in adages: it is not what you know, it’s 
who you know; and ‘Sincerity is essential for a good lawyer. Once a lawyer learns to fake that, he’s 
got it made.” 


He was relentless and untiring in persuading respectable men to his cause. He and Joshua 
left Norfolk Island on the Pestonjee Bomanjee arriving in Van Diemen’s Land on 16 February 1847. 
They were taken to Impression Bay, an agricultural settlement on the Tasman Peninsula, about 60 
miles from Hobart Town.* There was no road and so transport was by sea and, as Robert Hughes 
puts it, “The inaccessibility of the Tasman Peninsula was what commended it to the System’.’ 


The Pestonjee Bomanjee was a convict ship which had brought more than 170 men from 
England. Once those wretches had been disembarked, the ship was chartered to go to Norfolk 
Island and from there return ‘to Van Diemen's Land all those men ... sent out from England 
under probation thereby removing them from influence of the hardened criminals on the Island.’° 
The surgeon on both voyages was the very experienced Dr Colin Arrott Browning, described as 
‘a kindly and religious man but restricted and narrow in outlook’ who published sermons he had 
given to prisoners on board.’ 


Following the tactic he had successfully employed with Naylor, Rogers, Smith and Price, 
William worked on Browning until, accepting that there had been an unjust conviction, he agreed 
to question Joshua. But Browning went further and allowed William also to catechize him. The 
result, as published in William’s Book, was: 


On board the Convict ship Pestongee Bomangee, 


Tasman's Peninsula, April 8th, 1847. 
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In consequence of the belief which I found to be generally entertained by intelligent persons in 
Norfolk Island, that the prisoner William Henry Barber is wholly innocent of the crime for which 
he has for a period of nearly ¢bree years been suffering; I was induced upon his coming, together 
with Joshua Fletcher and other three hundred and forty-four persons, under my charge during the 
passage from Norfolk Island to Tasman's Peninsula, Van Diemen's Land, to make some inquiry 


into the matter. 


With this view I interrogated Barber, and read with careful and minute attention the history of the 
transaction which has led to his present most deplorable degradation and sufferings. I questioned 
him particularly upon every point which the perusal of the history of his case and of his various 
documents suggested, and I am bound to say that his answers and explanations were frank, 
consistent, and to my mind completely satisfactory, being such as characterize the undissembling 
and straightforward, the honest and honourable man. 


I had also a private interview with Fletcher, the alleged author of the frauds; I found him in a very 
unfavourable mood towards Barber. He complained that Barber had uniformly treated him with 
hauteur, not even speaking to him; and more particularly that Barber had brought him forward 
against his inclination as a witness, when he (Barber) was apprehended. He did not deny Barber's 
innocence, but asserted that the fictitious claimant, “Emma Slack,” came forward in pursuance of 
an advertisement inserted in the Tzmes by Barber. He also intimated that Barber had been under 
some obligations to him for the occasional loan of money. 


As the assertion regarding the advertisement not only disagreed with Barber's narrative in the 
Memorial, but was inconsistent also with Fletcher's previous admissions that he had himself 
introduced Mrs. Sanders as “Emma Slack,” and as a legitimate claimant, I confronted Barber and 
Pletcher. Fletcher was then compelled to admit that the only communication to Barber by Mrs. 
Sanders that he could point out, was that which was made from Bath, under the assumed name of 
“Jane Slack,’ and which was in consequence, or rather, it may be said, under colour of an 
advertisement inserted by FLETCHER, as he admitted, in the Bath and Cheltenham Gazette. 


The important, searching, and straightforward questions put by Barber to Fletcher, the latter 
sought constantly to evade by an alleged forgetfulness, although his memory appeared most 
retentive on points which he seemed to think might perplex Barber, or which seemed to relieve 
himself from any degree of criminality. From what was elicited, however, it seemed that Mrs. 
Sanders had been his instrument throughout, and that the advertisement in the Bath papers, and 
the letters from that place, were all a groundwork for imposing on Barber. 


With regard to his loans to Barber, Fletcher appeared to confound the advances of some small 
sums to Barber with advances to his clients. With reference to the former, he did not deny that 
Barber always gave him good security, and paid him Aigh interest, and with reference to the latter he 
admitted, that both in point of interest and security his investments to Barber's clients were highly 
advantageous to himself, although, in consequence of Barber's imprisonment and the desire of 
Fletcher's friends to realize his securities suddenly, great sacrifices may have been made. I made 
closer inquiries into these points as to the advertisement and the loans to Barber and his clients, 
from an apprehension that Fletcher, in a written statement, which he says he placed in the hands 
of the Government after his trial, has represented these points in a manner calculated to raise an 
impression wholly unwarranted by truth or justice. I went over with great patience all the leading 
points set forth in Barber's Memorial, and which Fletcher's admissions seemed abundantly to 
confirm. One point I should particularly notice. He had, at the early part of the interview, denied 
his previous knowledge of any of the false claimants prior to their advancing their claims. 
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Subsequently Barber asked him how long it was before he knew Barber that he had been a witness 
for Mrs. Dorey in an action for breach of promise of marriage? He replied, “Oh, years before.” 
Barber then said, “Having that knowledge of her, do you still say you had no knowledge of her 
sister, Mrs. Sanders, the pretended “Emma Slack?” He appeared to perceive the dilemma, and said, 
“TI do not believe they are sisters—they are not at all like each other.” 


Pletcher declared that he had never authorised any one to say he imputed a guilty knowledge of 
the forgery to Barber. On the contrary, he said, “I declared my belief of his innocence at Woolwich, 
and also before Mr. Naylor and Mr. Smith on Norfolk Island;” and that at Newgate, after Barber's 
conviction, Mr. Sheriff Musgrove said, “Fletcher, if you can say that Barber is entirely innocent, I 
think something may be done for him.” Upon which another gentleman made an observation to 
the effect, that such a declaration would be useless. 


Pletcher admitted that all the proceeds of the fraud were paid over in his presence to the false 
executrix, at Barber's office, where he attended, he said, to receive the eighty pounds he had lent the 
executrix to pay the probate duty, and for which loan she then paid him interest about ive pounds. 


With reference to the hearing at the Mansion House, Fletcher complained that Barber placed him 
in the box without preparation, and without his acquiescence, as well as without instructions. To 
this Barber said, “The only instruction I gave you was in these words: You have nothing to do but 
to tell the simple truth; this surely cannot prejudice you, whilst it is the only thing that can exonerate 
me. Do this literally and faithfully, and, for God's sake,” don't build up one particle of fiction.” 
Fletcher admitted that those were the only instructions Barber had given him. 


This report is, to the best of my recollection and belief, substantially, and, | doubt not, minutely, 
correct. 


COLIN ARROTT BROWNING, M.D., 
Surgeon Royal Navy, and Surgeon Superintendent on 
board the Convict Ship Pestongee Bomangee.® 


The usual methodology: Browning read William’s Memorial and spoke with him at length. 
Joshua lied repeatedly: he claimed that Emma Slack came forward in response to the 
advertisement which Barber & Bircham had placed in The Times when she had not (he had 
introduced her to William out of the blue); bizarrely, he ‘denied his previous knowledge of any of 
the false claimants prior to their advancing their claims’ and, even mote strangely, when reminded 
that he had known Georgiana for years he declared that she and Lydia were not sisters; in claiming 
that he ‘he had never authorised any one to say he imputed a guilty knowledge of the forgery to 
Barber’ he was contradicting Mr Cope the governor of Newgate. 


Browning’s wording is odd in places and slightly mysterious in others. He does not say that 
Joshua positively cleared William but only that he ‘did not deny Barber's innocence’. Joshua was 
evasive when questioned by William, but his ‘memory appeared most retentive on points which 
he seemed to think might perplex Barber, or which seemed to relieve himself from any degree of 
criminality.’ Sadly, Browning does not tell us what William might have found perplexing; and if 
Joshua was denying his own criminality, how could William be anything other than innocent? Nor 
does Browning make an explicit statement of his belief in William’s innocence although this is 
implicit in his comment that William’s ‘answers and explanations were frank, consistent, and to 
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my mind completely satisfactory, being such as characterize the undissembling and 
straightforward, the honest and honourable man.’ No doubt: William being as eloquently plausible 
and ‘sincere’ as he undoubtedly was. 


Browning was following William’s content list and moved on to whether William could 
have been compromised by owing money to Joshua. He looked at this, ‘from an apprehension that 
Pletcher, in a written statement, which he says he placed in the hands of the Government after his 
trial, has represented these points in a manner calculated to raise an impression wholly unwarranted 
by truth or justice.’ It appears that, according to Joshua, William’s judgment was affected by his 
debt. Browning must have known about Joshua’s ‘written statement’ from William. If either of 
them had seen it or had a copy, he did not publish it. 


Joshua’s lies included his denial that ‘he had never authorised any one to say he imputed a 
guilty knowledge’ to William. He had done exactly that in Newgate and probably in his written 
statement. 


Naylor's report 


Unknown to William, the Home Office back in London had been busy on his case. 
Thomas Beagley Naylor’s wife, Charlotte, had landed in England in September 1846, carrying her 
husband’s report. In early November, Sir George Grey was handed a two page extract.’ Charlotte 
had given it to Alexander Maconochie, the former, and enlightened, Commandant of Norfolk 
Island. Thomas Naylor wanted his report printed as a pamphlet but the explosive contents (mainly 
to do with sexual activity on the island) led Maconochie to send it to Earl Grey instead: since he 
entertained ‘no doubt of the extreme impropriety there would be in adopting such a course [ze. 
publication], without previously, or rather preferably, laying it before Hr. Majesty’s Government.’"” 
When a long extract of the report was put to Parliament, it did not include the two pages about 
William’s case. Those in Sir George Grey’s hands were marked confidential. Having mentioned 


the general problem of wrongful convictions, Naylor went on: 


Such things do occur, my Lord, and, I fear, more frequently than they once did. A man, Mason, 
tried, whose honest front always convinced me that his fervent assertions of innocence wete true, 
is just leaving the island, under an authority from the Home Government for his immediate 
liberation. His innocence has been accidentally discovered. What can compensate this man for his 
fears [sic? years?] of degradation and insult? His friends had tried every effort within their humble 
power for him; they knew he was innocent, but there was no appeal. This is no solitary case. I 
know others as painful. From among them I select this one, because the particulars of it must still 
be fresh in the minds of the public. 


A deeply laid conspiracy was formed in London, by which the Bank of England was defrauded to 
a large amount. It was conceived and carried out by an ingenious scoundrel who was once a surgeon 
in the Borough, but who had been enabled to retire upon a considerable property. This man, 
Fletcher, became connected with a clerk in the bank, from whom he obtained information about 
the unclaimed dividends. After much trouble he succeeded in seven cases, in tracing out the real 
heirs, and obtained for them property, of their title to which, they had been previously ignorant. 
But, not satisfied with the profits he thus derived, he was tempted to take a higher flight. He 
instructed the respectable solicitors Barber and Birchan [sic], whom he had employed in legitimate 
cases, to make cautious inquiries about the claims of other individuals he pretended to suspect 
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were heirs to other transferred dividends. These were, however, fictitious persons put forward by 
himself - they were to share his profits and were in fact his tools. He succeeded in deceiving his 
solicitors, the people at Doctors’ Commons, and at the Bank of England, and the money was paid. 
It is unnecessary for me to enter into the details of this curious and nefarious fraud. They are 
minutely set forth in a memorial explanatory of the whole transaction recently forwarded to Sir 
James Graham; and which will be found fully to exculpate Barber, who has, I solemnly believe, 
been most unjustly suspected, and condemned to a series of tortures which have well nigh broken 
his heart. I have long been accustomed to the tales and subterfuges of prisoners, when 
endeavouring to exculpate themselves, they almost invariably prove their own guilt. I avow my 
firm conviction that, in this case, there is not a feature in common with them. I have again and 
again examined the principal perpetrator of the fraud, Fletcher - both privately and in company 
with legal friends on whose acumen I could rely. Every act reluctantly admitted by him, has tended 
to corroborate his acknowledgment, that Barber was unconscious of the fraud; that he was a perfect 
stranger to all the other agents; that he received no share of the plunder, except his professional 
charges, and in one instance a balance of a few pounds (certainly less than five), presented to him 
by one of the pretended heirs, in well-feigned gratitude for his exertions and success. Each of the 
accomplices has made a confession to the same effect. I must add, that I have spared no pains to 
detect any intimacy or collusion between the parties. I am certain that, on the contrary, the worst 
possible feeling exists between them; on the one hand, the indignation of the betrayed, the 
malignity of a defeated fiend on the other. A host of facts has, since the trial, come to light, all 
tending to clear up the suspicious cloud which obscured the integrity of an innocent man. I am 
certain, that if there were any mode of appeal, I could triumphantly establish these facts; and so 
painfully do I feel the misery of such a man’s condition, that I would in that case, make a voyage 
to England for the purpose of doing so; for the thought perpetually haunts me, that Barber is 
undeservedly undergoing the fate of a convict in Norfolk Island, and I cannot shake off the distress 
it occasions me. He is the most unhappy man upon this wretched island. From the caprice of the 
Commandant, he has been subjected to many unnecessary degradations and hardships. His patient 
endurance of them, the deference paid to him by the other prisoners, his own correct and 
gentlemanly behaviour, first excited my attention, and his evident suffering and invariably 
consistent conduct, have since secured my warmest sympathy in his behalf. 


The confessions of the real criminals, the exculpatory memorial, the exertions of his friends, may 
all be passed lightly by. As the law now stands, there is no possibility of claiming attention, and 
hope, which comes to all, comes not where this victim of intrigue now is. There he must pine, 
unless death releases him from his torture; for there is no appeal from a sentence once passed upon 
a criminal. It may be shown that judges have misdirected in civil actions, or that juries have returned 
doubtful verdicts. It may be proved, that some facts were suppressed, that others were prevented, 
that witnesses were perjured or documents falsified; a thousand ways are thrown open for the 


recovery of a man’s money, but none to save his liberty or his life. 
My Lord, I have glanced at some few of the defects to be found ..."! 


At the risk of yet more repetition (and becoming victims ourselves of William’s attritional 
strategy), this shows that Naylor was relying on William’s Memorial which he said ‘minutely set 
forth’ the case. He also relied on the supposed fact that ‘Each of the accomplices has made a 
confession to the same effect.’ Apart from that being untrue, Naylor of course had no personal 
knowledge of what Sanders, Georgiana or Lydia had actually said (or not). Nor does he mention 
the incriminating comments of Joshua and Georgiana to Mr Cope at Newgate. And it was not true 
to say that ‘A host of facts has, since the trial, come to light, all tending to clear up the suspicious 
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cloud which obscured the integrity of an innocent man.’ No new facts had come out. Only the 
declarations of Joshua and Sanders were new (and even those were adeptly written as reiterations of 
previous statements), and any real evidence that had emerged was incu/patory: William producing 
his correspondence with Joshua about S/ack after Wilkins had relied on its non-existence; that that 
correspondence had not been on the S/ack file, despite repeated assertions that everything had 
been given to Freshfields; William’s admission, later deleted, in his Memorial, that he had received 


‘pecuniary benefit’ in several cases. 


A more minor point, but revealing, is the strange comment that William ‘is the most 
unhappy man upon this wretched island.’ Given the desperate state of the men on Norfolk Island, 
some kept in irons and regularly flogged (and worse), some, as Naylor himself had just written, 
being innocent, it was mere rhetoric to make such a claim. 


A distant result 


But rhetoric has its place. When Sir George Grey read what Naylor had to say about 
William’s case, he asked Lord Campbell, a QC, former Attorney-General (and future Lord Chief 
Justice and Lord Chancellor), for his opinion. The referral to Grey was on 7 November and within 
two days he had a reply from Campbell: 


Stratheden House 
Novr. 9% 1846 
My Dear Sir George 


After looking through the papers I must say there appears to me such grave doubts as to the guilt 
of the convict that I would not [P venture] to carry his sentence farther into effect — altho’ Messrs 
Freshfields who certainly are very respectable and intelligent [P solicitors] say their view of his case 
is not altered. 


His observation is striking and just that “no fact was proved at the trial inconsistent with his 
innocence” — and the strong suspicion of complicity is now greatly weakened by the declarations 
of the fabricators of the fraud. 


It is truly shocking to think of a man of such [illegible] understanding being in such a frightful 


situation if he really is innocent. 


I suppose you could order his liberation without throwing away [illegible] the trial or the 


prosecution. 
Yours truly 


Campbell 


The quotation ‘no fact was proved at the trial inconsistent with his innocence’ must be a 
reference to William’s comment in his Memorial ‘I beg leave to remind you Sir that not a single 


912 


fact incompatible with my innocence was proved.’ This continued: 


I was convicted upon suspicion only and undoubtedly circumstances were proved which 
unexplained formed a case of grave suspicion, but you will at the same time perceive Sir that they 
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were of such a nature as was scarcely possible to be rebutted or explained except by those for 
whom I acted.'% 


William was convicted by the jury and, as he himself reminded us, Mr Justice Williams 
thought he was guilty too: ‘In passing sentence the learned Judge observed that the Judge who 
tried the cause “concurted with the Jury”.’'* So what does it mean to say that no fact incompatible 
with innocence was proved? Does it mean anything? He admitted at various times that there was 
a case he had to answer. Even here he accepted that there was a case of ‘grave suspicion’. There 
must have been — and were — facts underpinning that suspicion. One obvious fact which was 
proved, and not realistically contested, was that William was seeking the beneficiary of a deceased 
person’s Will who had not even yet died. That was one of the original and core reasons for William 
falling under suspicion, put to him by James Freshfield in his own office. Nor had he seen any 
such Will, meaning that he had no basis to assert who was the beneficiary. Were these not facts 
incompatible with his innocence? The sudden appearance of Emma Slack, and that William took 
no steps to verify her claim (unlike the detailed and drawn-out process with the real Ann), and 
indeed that he took Emma to Doctors’ Commons the day after Joshua said he had found her and 
the very day he first met her: incompatible with guilt? 


The very swift action to get Emma to Doctors’ Commons also exemplifies a wider aspect 
of the case. Some of the most damning evidence did not come out, or come out fully, at trial, often 
because William made sure it was suppressed. Prosecuting counsel in S/ack commented on how 
quickly William acted after he (apparently) learned of the Will on 9 March — going to Doctors’ 
Commons on 16 March. The prosecutor either had not seen, or had overlooked, William’s diary 
which showed that he had moved even faster than this, only seeing Emma and the Will on the 16 
and going to Doctors’ Commons that day. Similarly, William and Wilkins repeatedly said that 
Forrester had taken away all relevant papers: then, the day after his conviction, William started to 
produce previously unseen letters. Wilkins had asserted that there were no documents to show 
that William and Joshua corresponded about S/ack: ‘when his papers were seized, there was found 
in them everything connected with this transaction, while there was nota single line in those papers 
... to indicate that Barber and Fletcher ever corresponded in the slightest degree respecting this 
transaction...’'? But there were many lines in letters (and entries in diaries), on which William 
suddenly relied. He had taken them off, or never put them on, the S/ack file that was taken by the 
prosecutors. 


Why did Lord Campbell swallow this line? It was based only on an assertion William made. 
A comment by Mr Justice Williams in his summing-up might have been the source or kernel of an 
idea for William, when he said: 


Then with regard to the evidence affecting the prisoner Barber, the only point in which the 
counsel for the prosecution had shown that Barber had exceeded the ordinary conduct of 
an attorney was in having endorsed upon the order for the payment of the dividends the manner 
in which that payment was to be made, and that he received the £600 in gold and walked away 
with it. There was no proof of what afterwards became of that sum. It might be that he had returned 
it to the owner; but, on the other hand, he might not have done so. Unless they were of opinion 
that this £600 in sovereigns was taken away by Barber for his own use, they had not traced any 
portion of the money to his possession. If there had been a corrupt engagement between the parties 


- conspiracy to commit both a fraud and a forgery - it was impossible to say what understanding 
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might have existed among them with regard to the proceeds. On that subject, however, they must 
form their own judgment. 


This is of course a much more limited statement compared with what William later wrote. 
It may be that he did not have the judge’s comment in mind. Johnny Williams actually mentioned 
two points rather than one: William writing on the order how the money was to be paid out; and 
his walking away with £600 in gold, which was never traced. Neither is particularly strong but the 
judge did not, for example, tell the jury to disregard them. On the contrary, he left it to the jurymen 
to decide. 


And (the Lord help us) Lord Campbell, like all of William’s supporters before and after 
him, accepted that ‘the fabricators of the fraud’ had made declarations which, although he did not 
bother to specify it, exonerated William. In repeating William’s line, he was unaware both of the 
contrary statements by Georgiana and Joshua and that there was no documentary evidence at all 
of Lydia ever making a declaration. William had found that repeating an assertion enough times, 
and getting others to do so as well, solidified it into apparent fact. Evidence is not the plurality of 
anecdote; and nor is it the plurality of numerous people asserting what they have been told as 
established fact. 


Campbell’s comment, ‘I suppose you could order his liberation without throwing away 
[illegible] the trial or the prosecution’ is a little unclear but seems to suggest that William should 
not be wholly exonerated, with the somewhat unsavoury purpose of avoiding implicit criticism of 
the prosecutors, judge and jury. 


Sit George Grey acted quickly. The Home Office file shows an official’s endorsement: 
‘Condl. Pardon + Ansd. 12 Nov 1846’."° Grey himself wrote: ‘A conditional pardon to be granted 
to Wm Henry Barber. V.D. Land.’"’ 


The condition was that William must not return to England. 


Slow justice today? The recommendation for William’s pardon was made in November 
1846 and authorised by the Queen in January 1847, but he remained a prisoner while the 
information floated slowly over the oceans to Australia. He takes up the story: 


For more than three years I had now been deprived of my liberty. "Hope deferred" had, long since, 
made my heart sick. Letters and statements, which I had myself written and despatched to England 
under the greatest difficulties, while labouring in the fields, and while sick in the hospital, had 
served to keep alive my hopes; and it was well for me, perhaps, when after fixing the time that 
must elapse before a reply could be returned, and marking anxiously the months as they rolled 
away, I eagerly watched for the arrival of a vessel in the harbour, that I was ignorant of the fact 
that scarcely one of these appeals ever reached its destination, and that one upon which I had most 
relied, addressed by the chaplain of the Island to the first Minister of the Crown, had got no further 
than Hobart Town. At length, however, the noble exertions of a gentleman who had been 
unceasing in his inquiries into every fact connected with my case were successful. About a week 
after my removal to Van Dieman's [sic] Land, I received the intelligence that a conditional "pardon" 
had arrived, giving me liberty, though without permission to land in England.!® 


He learned of the conditional pardon on 21 April 1847. This led to a very strange incident 
which William does not suggest was peculiar only to him. Nor did he say that it was usual: 
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The superintendent, who communicated to me this news, said, "You must give me your prison 
clothing, and proceed to Hobart Town, where you will receive the necessary document." Having 
no clothes of my own, or any money or friends to assist me in that part, I asked what clothes would 
be given or lent me to travel in. To this he merely replied, "I have no orders about that." The 
principal communication with Hobart Town was by water, but as the pardon was unaccompanied 
by any authority for a free passage, I was unable to obtain one. By land it was about ninety miles, 
through an almost untrodden region—a gum tree wilderness—without for the greater part any 
roads, except a slight kind of sheep track, at many places quite effaced by heavy rains; but I was 
compelled to go, and for aught that the Government provided me, under such extraordinary 
circumstances, I might have wandered to Hobart Town naked and without food. My miserable 
fellow prisoners however had more compassion, and clubbed together such few odd articles of 
weating apparel as they happened to possess; and the superintendent and the religious instructor 
kindly eked out the charity of those whose fellow captive I had so long been, to enable me to set 
out upon my journey—a wandering mendicant round the earth—having the fixed resolve to 
proceed to Paris, a distance of twenty thousand miles, there to renew my struggle for that justice 
which I knew must be the result of a re-examination of the facts of my case. I sometimes travelled 
thirty miles of that weary, though welcome journey, without seeing a human being from whom to 
inquire my way. Knowing, however, the position of Hobart Town, the sun served as my compass 
by day, and the stars by night. My course sometimes lay along the sea-coast; but oftener deep in 
the woods, on emerging from which, the scenery was often extremely beautiful. After crossing 
mountains and fording streams, and sleeping occasionally in the shade of a tree, in three days and 
three nights I reached my destination. Had a stage harlequin suddenly made his appearance, he 
could scarcely have attracted more attention than I did, in my motley, illfitting [sic] suit. I was, 
however, soon metamorphosed, being most kindly received by the chaplain and the Judge of Assize 
who had known me in my captivity. 


Hobart Town was by then a flourishing town of over 20,000 souls on an island with a 
population of about 70,000.” Some 71 per cent of the houses were of brick or stone. A reading- 
and newspapers-room had been available since 1822, and a Mechanics’ Institute, the first in 
Australia, was established in 1827. There were eight government schools by 1828. A Theatre Royal 
opened in the mid-1830s. And the Cascade Brewery catered to the thirst of the residents from 


1824. William had returned to civilisation. 


The Reverend Thomas Rogers was living in Hobart and he hosted William for two months. 
On 21 May 1847, William wrote to the Hobart Courier (published on the 26" of that month) with 
an appeal to raise money for his support and travel. He mentioned that his pardon was ‘by a special 
warrant from the Queen, dated St. James, 12th January, 1846 [sic].’” This letter was yet another 
version of William’s story, notably a very specific assertion that Emma Slack’s claim was approved 
by Freshfields. He wrote that, after the lodging of the probate: ‘In about a fortnight the bank 
solicitors, Messrs. Freshfield, expressed themselves quite satisfied with the cdaim, and caused the stock 
to be retransferred accordingly.’ There is no evidence that Freshfields did anything of the kind. 
When a Select Committee asked him what he thought the Bank had done in the fortnight while 


he waited for their response, he said: 


391. ... [never could make out that they did anything. My clerk went to the Bank to inquire if the 
stock was ready, and no question was ever asked of my clerk or myself. 
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In the real world, Merrick Bircham had visited the Bank and then written to Joshua, in his 
infamous (and later quietly forgotten) ‘sufficiently killed’ letter, that he had ‘just returned from the 
Bank with a most satisfactory reply to Miss Slack’s application — namely, that in three or four days’ 
time the stock will be transferred into her name. ... The answer was given me at the Will-office, 
without any questions being asked, and without an interview with the chief accountant or his 


922 


deputy. 
William then gave yet another version of his meeting with James Freshfield: 


Upon the 9% of November, 1843, about eight months after the settlement of the executorship 
matter, Mr. Freshfield, the solicitor of the Bank of England, called at my office, and enquired into 
the business. I produced all the papers and our office books, in which the original correspondence 
with Captain Foskett was entered, as well as the recent matter of the executorship. He said that the 
lady with whose friends I had first been in communication was the right party. I, relying on the 
statement Fletcher had made, and the other grounds above stated, upon which I had rejected 
Captain Foskett’s sister-in-law’s identity, told him I was of a different opinion; and that I believed 
he would discover that an error at the Bank had misled him. I added that the executrix had been 
introduced by a respectable client. He demanded his name and address. I paused about this, when 
he repeated his request in a manner so supercilious and dictatorial that I resented it with some 
indignation, and told him that at present I should positively decline to give up a client’s name who 
seemed likely to be annoyed under a gross misapprehension; but that if he would call in a day or 
two I might feel justified in furnishing it. He then left with an air of much displeasure at my 
firmness, or, as he probably regarded it, obstinacy.” 


Where to start, or end? 


(1) Not only did William repeat his vague, and untrue, claim from the past that he 
produced all the books and papers, but for the first time he went further and 
specified that he produced his books showing the correspondence with Foskett 
and ‘the recent matter of the executorship.’ Foskett and Miss Nancy had gone to 
the Bank first and produced the letters that had passing between them and William. 
Giving evidence at Mansion House, the Captain said, ‘I gave up all my letters to 
the Bank on the first investigation’ and identified originals received from William™ 
and copies of his replies which he had reproduced on the back of the letters 


received.” 


(2) The evidence at the trial was that James Freshfield asked him if Emma Slack had 
been introduced by someone. William said that she had been, ‘but he did not 
recollect by whom’; yet now we have William taking the lead in the conversation, 
‘T added that the executrix had been introduced by a respectable client.’ 


(3) Also, for the first time, William has Freshfield tell him that ‘the lady with whose 
friends I had first been in communication was the right party’. 


(4) William made no mention of Freshfield’s warning that there had been a forgery. 


(5) He repeated his lie that he told Freshfield that there had been some mistake at the 
Bank.” 
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This letter was a great success. A substantial subscription was raised, £33, over £3,600 in 
modern terms, with many eminent contributors, including “His Excellency the Lieutenant- 
Governor Sir Wm. T. Denison’, judges and a Crown prosecutor.” 


A Tory Home Secretary, Sir James Graham, had steadfastly rejected William’s pleas. The 
conditional pardon was granted by a Whig, Sir George Grey. William perhaps smiled to himself to 
see that he was to sail to Sydney upon a ship named the Tory.” It had carried convicts from 
England, stopping at Hobart Town before going to Norfolk Island. On its return to Hobart, 
William embarked, enjoying a free passage, ready to leave the Tasman Sea for ever. It was about 
June 1847.” In Sydney, he received a letter from Naylor which told him that his Memorial had not 
been read until Naylor’s report had been taken to London by Mrs Naylor. Lieutenant-General 
Denison had written to London on 21 April 1845, enclosing the Memorial.”’ It had been referred 
to Sir James Graham’s office in August 1845,°' where it was rejected, apparently unread. William 
had reacted furiously when he learned of that outcome. 


After the success of the fund-raising effort in Hobart, even more impressive was the 
subscription raised in Sydney. It produced over £245, an astonishing £25,000 today.” 


Continuing the campaign — Sydney Law Society 


If Sir George Grey hoped that William would take his conditional pardon and go off to 
live quietly anywhere in the world but England, he was to be painfully disappointed. With the wind 
at his back, and free of the convict system, William battled on. Now he wanted a free pardon. 


He wasted no time in Sydney. The Law Society there agreed to consider his case. Daily 
meetings were held from 29 July to 9 August. The Society reviewed ‘the entire report of the trial 
of Mr. Barber, which ended in his conviction and transportation’ (and therefore not the Szewart 
case) and the hearings at Mansion House.’ The members then ‘proceeded carefully to investigate 
the subsequently acquired evidence, and heard the explanation by means of which Mr. Barber had 
already succeeded in possessing the minds of so many competent judges with a full persuasion of 
his innocence.’ So true — “succeeded in possessing the minds’. The Report is the most concise 
summary of Wi/iam’s arguments and is worth reading for that reason, but there is, as ever, very 
little new in it. 


The Society of course succumbed to William’s insistence that there was ‘concurrent and 
consistent testimony of the four other accused persons ... exculpating Barber’. It is remarkable 
that a group of lawyers could come to such a judgment — ‘concurrent and consistent’ when they 
had seen nothing in writing from Lydia or Georgiana that exculpated William. They also accepted 
that Captain Foskett said only that Miss Nancy was 27* when his actual evidence was that he told 
William he was unsure. Wilkins had relied on this uncertainty when arguing for William at the Old 
Bailey, drawing attention ‘to the contradictory statements made by Captain Foskett in his 
description of Miss Slack. She might be twenty seven or she might be forty, from Captain Foskett’s 
description.” Indeed, this explains why William responded, as he admitted, that ‘Forty would do.” 
The Society even tried to turn this argument round: 


When, however, Captain Foskett cannot deny that he represented his sister's age as twenty-seven, 
and the nature of Messrs. Barber and Bircham's impressions of her age, derived from this source, 
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are evident from their alluding to her as “the young lady” in a contemporary letter of business; and 
when it is evident that no person of such an age could possibly have been owner of the stock, it is 
surely too much to take it for granted against Mr. Barber, that because other strong indications of 
identity existed, he must necessarily have solved the mystery in favour of Miss Slack, by disbelieving 
what her brother-in-law, Captain Foskett, had stated upon this material fact, inventing for a lady 
he had never seen the different age of thirty-seven.’ 


This is advocacy and not analysis, with the use of emotive words and phrases such as 
‘disbelieving’ what Foskett had said and ‘inventing’ a different age for Ann. The acknowledgement 
that ‘other strong indications of identity existed’ is oddly inconsistent with the thrust of the 


passage. 


James Freshfield’s highly inconvenient evidence was ducked, the splatter on the wall then 
brushed away: 


To judge of the propriety of all that fell from Mr. Barber in this conversation is not the task which 
the Society has undertaken, and were it so, they would have first to consider whether Mr. 
Freshfield's statement be sufficiently accurate or complete to enable them to form an opinion. Mr. 
Barber solemnly denies its accuracy, in many important respects, while Mr. Freshfield on the trial 
himself more than admits its incompleteness; nor could it be fairly judged of, without a knowledge 
even of the tone of voice and manner assumed by both parties. On the whole, it is a relief to the 
Society to be freed from all obligation to disentangle the perplexities in which this piece of evidence 
is involved, inasmuch as with the light now thrown by other means on the case, the conversation 
between Mr. Barber and Mr. Freshfield is in no imaginable point of view material to a decision 
upon the main question of Mr. Barber's innocence of the crime imputed to him. 


James Freshfield ‘more than admits’ the ‘incompleteness’ of his statement? The Society 
was engaged in advocacy again. In an attempt to get around this evidence, the Society constructed 
a shaky edifice. Before judging William, it would be necessary to have (the impossible) ‘knowledge 
even of the tone of voice and manner assumed by both parties’. Did they mean William and 
Freshfield’s tone when they met? Or was it how Freshfield reacted to cross-examination? If the 
latter, there is no acknowledgement that the jury made a judgment and found William guilty. The 
former is more consistent with the reference to ‘both parties’ because William did not give 
evidence. But no lawyer or Court could ever, in those days, have actual knowledge of ‘tone of 
voice and manner assumed’ at a meeting in the past. 


There is no substance to the Society’s assertion that, because of ‘the light now thrown by 
other means on the case’, what passed between William and Freshfield became ‘in no way 
imaginable’ relevant to whether he was guilty. This new light can only be the supposed exculpatory 
declarations of all four gang members. Freshfield’s evidence was damning, particularly that William 
claimed not to remember who had introduced Emma Slack, yet soon recalled something of the 
transaction to the extent that ‘he had no doubt it was all right.”* That is why Wilkins had thrown 
everything at James Freshfield when he was in the witness box, without success, judging by the 
guilty verdict. This is an example of a common tactic in advocacy: knock out points of evidence 
which are clearly not conclusive of guilt (which is true of both the Freshfield conversation and of 
William having carried out the 600 gold sovereigns, later untraced) and ignore the fact that a legal 
case is an accumulation of details, some stronger than others, which lead to a conclusion. 
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The Society did hit on one point of importance when dealing with this incident: 


With respect to Mr. Barber's concealment of the name of his client, Fletcher, at his interview with 
Mr. Freshfield, it is to be observed that a reason for this concealment existed, irrespective altogether 
of any question of the crime of forgery; namely, the desire of Fletcher to avoid inquiry into the 
soutce of his information regarding unclaimed dividends, a source which he does not seem, judging 
from the testimony of Mr. Christmas, to have ever revealed even to Mr. Barber himself;>? nor were 
this separate motive absent, is it clear that an attorney should be justified in disclosing the name of 
a client in connection with a prima facie case of guilt, without first availing himself of all the means 
in his power to clear up the facts and accompany the disclosure with an explanation by way of 
antidote. A conscientious attorney might even from very scrupulosity feel bound to pause and 
consider before making such a revelation. 


The Report rather ignores that William was acting upon information he knew had been 
disclosed by a secret informant, but there is substance in the argument that a lawyer faced with 
what William heard from Freshfield might not immediately disclose the name of his client (setting 
aside the controversy about whether Joshua was the ‘client? when it came to a question of who 
introduced Emma Slack). This was discussed in Chapter 11. An honest solicitor would have been 
extremely worried by the strong assertions made by Freshfield and would have (a) indicated 
cooperation and (b) got back to him as soon as possible. The pure technical question of whether 
a lawyer should or could properly disclose the name of a client when told that he has been (even 
inadvertently) facilitating that client’s wrongdoing is not the point. William was in a tangle already: 
sworn by Joshua not to disclose information that might lead to the uncovering of his source at the 
Bank (but really to protect Joshua); having acted on such information when improperly disclosed, 


and so on. 


The problem of dishonest clients using solicitors to give credibility to their schemes — a 
major problem today — was clearly well-known to practitioners at the time, judging by how the 
lawyers in Sydney addressed it in the context of William’s case: 


The Society conceive the sum of Mr. Barber's offence to be that of allowing himself to be employed 
by a very wealthy and apparently respectable man in tracing out the owners of unclaimed dividends, 
a course of practice which unavoidably subjects the parties concerned to be made the dupes of 
artful and unprincipled persons. They do not feel entitled to express disapprobation of a course 
which has been adopted by men of undoubted honour and integrity, and still less to admit that it 
ought of itself for a moment to subject the party to the imputation of fraud, or even improper 
motives. It may be said that the perpetrator of such a fraud was not likely to select an honest 
attorney; but it is often of the greatest importance to persons engaged in nefarious practices to 
employ upright and honourable men, the character of whom cannot fail to avert suspicion, but 
who must of course be kept in profound ignorance of the evil character of the acts to be 
accomplished; and in this consideration may be found a sufficient motive for the various arts which 
were employed to blind Mr. Barber, and effectually impose upon his judgment. 


It is troubling that the Society believed that solicitors could properly be parties to “a course 
of practice which unavoidably subjects the parties concerned to be made the dupes of artful and 
unprincipled persons’, by which they meant the need to deceive people like Captain Foskett and 
the others to whom William lied. Later, a Court in London would not agree. Nor were they right 
to conclude, as William no doubt persuaded them, that such deception was unavoidable. Yes, 
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refusing to reveal information which could enable a beneficiary to go around Joshua and get the 
money without paying him anything, is understandable. But there is no deception in that: merely 
refusal. William went much further in pursuing Joshua’s objectives. 


But the Society was correct when it commented that it ‘may be said that the perpetrator of 
such a fraud was not likely to select an honest attorney’. Indeed. They were also correct that 
fraudsters want (but usually fail) to employ highly reputable solicitors, since they hope to use their 
involvement as a guarantee of respectability and so to settle any concerns or suspicions that others 
might have (such as those by John Stewart’s employer, James Cranbourne Strode or the solicitor 
Mr Smedley in Robins). The Society knew this: such solicitors are of ‘the character of whom cannot 
fail to avert suspicion’. From what we have seen of William, he is much mote likely to fall in to 
the first category, albeit with some element of the second arising from the respect for Barber & 
Bircham. 


Focused on higher prizes — a free pardon, a return to the law, perhaps even compensation 
— William had a clear plan. Nothing was going to stop him in his drive for ‘Sustice.’ The Sydney 
Law Society gave him a resounding cheer on his way: 


he is entitled to every assistance in his endeavour to resume his position in society, not to speak of 
reparation, could any reparation be possible, or if possible, sufficient in such a case. 


Emerging into the public sphere 


It was time to move on. Time to restart the shaping of public opinion, building on the 
newspapers’ publication of Joshua’s Declarations in the summer of 1844, Wilkins’s letters to The 
Times after the trial, and so on. William settled down to work with a barrister, Archibald Michie, 
in preparing a Pamphlet (with a first publication date of 1847) which forms the basis of his later 
Book, of which the 1853 edition was the ninth. The Pamphlet must have been available by early 
September 1847 because it was mentioned by Sit John Dickinson on the 13" of that month (quoted 
below). Michie would eventually rise to be the first QC in the Australian state of Victoria, Attorney- 


General twice and Minister of Justice. He was knighted in later life.” 


The Pamphlet" is mostly a printed reproduction of the December 1844 Memorial,” with 
silent amendments. William made more changes to the Memorial in his 1853 Book. The Pamphlet 
is supported by printed versions of the numerous testimonials and statements from the likes of 
Naylor, Rogers, Price and others. It begins, however, with a brief Preface from Michie, dated 25 
August 1847, which is largely an appeal for money to fund William’s proposed journey back to 
Europe: the Pamphlet’s title page shows that it was published by public subscription. Michie 
seems also to have contributed some unsigned ‘Observations’ in which William’s case is analysed. 
As one would expect of a barrister, he was clear about what he had read before putting pen to 
paper: 

We propose shortly to examine the case, first as it was presented at the trial, as reported in the 

Times newspaper of the 17%, 18, 19%, and 23rd April, 1844; and, secondly, with the new light 


thrown upon it, by subsequent events (also reported in the Times), and by the investigations at 
Norfolk Island, together with the confessions of the other prisoners. 
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(Note for now that Michie specified the 23" of April. William changed that to the 20" in 
his book.) Michie then made a statement which we know was echoed by William and others 
elsewhere: “A// the facts, as proved at the trial, were consistent with Mr. Barber’s innocence, a// 
were, so far as he was concerned, — perfectly accordant with the ordinary, and regular course of an 
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attorney’s acting for his client.” (Note the use of that untrustworthy emphasiser: ‘perfectly’.) 


Having set out his sources, Michie declared that he was discussing the facts ‘as proved at 
trial’. That is untrue. 


Wilkins had accepted at the Old Bailey that, ‘If a person who was an utter stranger to 
Barber had applied to him with regard to a transaction of this nature, he would, undoubtedly, have 
instituted some inquiries’.“° Lydia was an utter stranger. Wilkins did not make that connection, but 
he had two routes out of this startling admission: first, what he meant was that Joshua was not a 
stranger but a respectable client; second, that all is changed by William being his attorney. Wilkins 
had also conceded that if William ‘had been a medical man, like Fletcher - if he had not been an 
attorney - then he [Wilkins] would grant them that a great deal of what he had done would have 
been inexplicable.” Unfortunately, he did not elaborate but examples are already familiar, such as 
not investigating Emma’s claim, the approach to Foskett months before ‘Anne’ died. Add to these: 
his decision not to follow up Captain Foskett’s estimate of Ann’s age; and Erle’s comment at the 
trial that, ‘It could not be said that it was the ordinary business of an attorney to make use of a 
secret respecting unclaimed dividends ...” Consistent with innocence? ‘[P]erfectly accordant with 


the ordinary, and regular course of an attorney’s acting for his client’?”” 


Michie could have argued 
that what William did for Joshua was just about within what attorneys do for their clients, but his 
vast overstatement spreads a web of critical cracks over the shell of his credibility. Such advocacy 


can sway a jury but is dangerous when written down and open to calm analysis. 


Michie had set up his argument in a similar way to Wilkins. He began with a misquotation 
from The Times report of Erle’s closing speech. The corrections show the authentic report in the 


newspaper: 


“The whole question hangsed, said the learned Counsel for the prisoner, upon the question, 
whether Mr. Barber acted throughout merely in the capacity of Attorney;; and so it dees did. 


Michie took this out of context. Erle was leading up to undermining Wilkins’s strongly 
stated assertion that Joshua was William’s client. He reminded the jury that when James Freshfield 
called, William did not claim that he had an attorney-client relationship with the (unnamed, 
unremembered) introducer, namely Joshua. In this light, he emphasised the refusal to provide his 


name: 


He now came to the conduct of Mr. Barber after the transaction. The whole question hanged, said 
the learned counsel for the prisoner, upon the question whether Mr. Barber acted throughout 
merely in the capacity of attorney; and so it did. A fraud of great magnitude had been practised 
upon the public; an attack had been made upon the funds, and no one knew to what extent it might 
have gone; and when it was discovered what part Mr. Barber had taken in the transaction, Mr. 
Freshfield, the solicitor to the bank, called upon him with a view of giving him an opportunity of 
explaining his conduct in the matter. At that interview Mr. Barber never disclosed the name 
of Mr. Fletcher, although asked to name the person who had introduced the business to 


him. The crime at that time was well known, and if Mr. Barber were an innocent man, he had the 
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deepest interest in discovering who the guilty person was who had imposed upon him, and bring 
him to punishment. From that time, which was on the 17th of November, until the 12th of 
December, when he was about to be committed by the Lord Mayor as a felon, he never disclosed 
the name of Fletcher at all, and not even then until he consulted for half an hour with Fletcher 
himself.5° 


The report in the Morning Post made the point more explicit: 


He would now advert to Barber’s conduct after the discovery was made. From April, 1843, till 
November, 1843, the matter had lain hidden. An accident discovered it. The part which Barber 
had taken in it was ascertained, and he was called upon by Mr. Freshfield, who informed him of 
that which had taken place, and stated that he wished to give him (Barber) an opportunity to 
explain. In that interview Barber never disclosed the name of the prisoner Fletcher. The crime was 
then known, and the man who had been made the innocent instrument in perpetrating it would 
have had the deepest interest in bringing forward the guilty parties. Mr. Freshfield drew his 
attention to the charge, and although he had notice that the will of Anne Slack was a forgery, 
though he had notice that he was known to be the party who had procured the probate and the 
money, he never told the witness Freshfield at that time that he had acted in the capacity 
of attorney throughout the transaction for Fletcher.>! 


Is this why Michie made it clear that he was relying only on the reports in The Times, rather 


than referring to press reports more generally? Perhaps that is unfair, and he was simply being 


precise. 


After quoting Erle, Michie emphasised: 


it must be obvious to almost every legal, and it is hoped, almost every reflecting mind, that she 
relationship of attorney and client existing between Barber and Fletcher, at the time of the transactions ... 
cannot be excluded from our consideration, if we are conscientiously bent on arriving at 
conclusions, which will satisfy us, that we have given to every suspicious circumstances against Mr. 
Barber, its proper, and yet, zo more than its proper weight. Ostensibly at any rate, Barber was acting 
merely as Fletcher’s attorney.*? 


Well, no. Firstly, as was often overlooked, he was ostensibly acting as attorney to Emma 


Slack. Secondly, he did not tell James Freshfield that he was also acting for someone else; and he 


avoided disclosing his correspondence with Joshua on S/ack until after his conviction. 


Michie rolled out the old argument that William’s behaviour up to his apprehension 


showed his innocence: particularly that he had not been observed by the Forresters in 


communication with Joshua. That nonsense was considered in Chapter 19.° The Fortesters did 
not know who had introduced Emma Slack. Even if they had seen William with Joshua, they had 


no reason to make the connection. 


A very strange passage gives a final, crushing squeeze to the cracked shell of Michie’s 


credibility: 


In the first place, it is very remarkable, that Mr. Barber—although carefully dogged and watched 
by the Forresters (the old Mansion House Officers), during the three weeks' interval between Mr. 
Freshfield's first visit to Mr. Barber, which to a guilty man would have been the first alarm, is never 
seen in communication with Fletcher, nor is he found to be, during that time, in any, the slightest 
degree, departing from his accustomed habits and pursuits. It is scarcely possible to account for 
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this very extraordinary circumstance, in any other way than by concluding that Barber must have 
been utterly unconscious alike of the fraud which had been committed, and of the danger which 
threatened him. That this unvarying and regular adherence to his old pursuits, was a striking and 
remarkable circumstance, even Mr. Erle himself impliedly admitted, by contending, that there were 
many ways of communication between Barber and Fletcher, besides personal interviews. No doubt 
there were. Go-betweens and messengers might have been employed, with all the consequent 
accumulated risks of treachery and detection. Or letters might have been sent through a post-office, 
subject to similar risks. These, and possibly other modes of communication were open to the 
parties, but not any of them, it is submitted, were so well calculated as personal conference, to 
enable conspirators to confer at once, with the least possible risk, and the greatest mutual 
advantage. Besides, had any correspondence, in fact, been carried on between Fletcher and Barber, 
we may feel sure the Forresters would have detected, and brought it to light.>4 


This parroting back of a truly bad argument is disconcerting. The Forresters did not know 
Joshua from Adam, so how would they (or Michie) know that they had never seen the two men 
in communication? And what if they had? Joshua was a client and William would sometimes 
accompany him on business (such as to Doctors’ Commons). We have already discussed the 
supposedly ‘very extraordinary circumstance’ that William carried on his normal life: he could not 
risk fleeing, and he had prepared the ground as best he could to give him a fighting chance of 
surviving an investigation. Michie seems to infer from the Forresters not having seen William with 
Joshua that the two men did not meet after Freshfield’s visit and he is ‘sure’ that if there had been 
correspondence between them, the Forresters would have detected it. This is incredible. There was 
correspondence: William wrote to Joshua on the day of Freshfield’s visit, a Wednesday, suggesting 
that he call in the office on the following Saturday. There was a meeting: they met in William’s 
office two days later, on Friday 17 November. In a letter of 22 November, Joshua asked William 
to repay a loan and added: ‘I have not heard anything more of the Bank business, I suppose that 
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you have not.” How would the Forresters have detected the correspondence? Obviously, they 
didn’t; but since they had no idea of Joshua’s name, even interception at the post office would be 
pointless unless they were to open every letter to and from the firm (which would be highly 


improper because of the clients’ rights to legal professional privilege). 


Michie knew about the letter from William to Joshua of 15 November, he knew that they 
had met on Friday the 17", and that Joshua wrote to him on 22 November. All three are mentioned 
in William’s speech to the Court of 22 April. Michie himself issued an invitation: ‘If the reader 
turns to the Times newspaper of date 23rd April, 1844, he will read a report of the address 


delivered by Mr. Barber to the court when brought up for judgment.’ 


Again, Michie trod a well-worn path — that William’s decision to call Joshua to give 
evidence was not what a guilty man would have done. He resurrected another old line: that it was 
not necessary for Joshua to register the death of ‘Anne Slack’ to get the money and therefore that 
this was only done to mislead William. In truth, Joshua was building a solid foundation to deal 
with any challenge — bearing in mind that those at Abbots Langley might have taken advice or 
realised that some part of Miss Nancy’s inheritance was missing — and, of course, the certificate 
was produced to the Bank, leading to Bircham’s ‘sufficiently killed’ comment. 


Michie did come up with something at least slightly different. Because of ‘the smallness of 
the actual service rendered by Barber,’ Joshua would not want to share the plunder with him, and 
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so would keep him in the dark. The ‘smallness’ was ‘only the ordinary professional assistance, such 
as Barber was proved to have rendered on the occasion in question.’ But what William did for 
Joshua was not small or ordinary. He went to Brighton unannounced to see Captain Foskett — a 
remarkable thing for a busy lawyer to do, bearing in mind the fees he would have lost by not 
working on other cases in the office; he investigated Ann’s claim until he could ‘justify’ rejecting 
it; and, most importantly, he took risks that a respectable lawyer would have refused, notably acting 
on confidential information disclosed by Christmas. William was invaluable to Joshua because he 
turned a blind eye, did not ask awkward questions, and did not cover his own back at Joshua’s 
expense by, for example, writing letters warning him of concern about the transactions. This is a 
reminder that an honest solicitor acting (cautiously) in such a transaction might well have been 
able to produce plenty of evidence that would help his defence; and it answers Michie’s comment 
on ‘the peculiar facility with which an attorney may be imposed upon by his client, and upon the 
absolute impossibility in such a case, of his effectually clearing himself from suspicion, unless he 
is allowed to examine the person who has deceived him.””” Lawyers can, and do, protect themselves 
from dubious clients in many ways. 


Unsurprisingly, Michie also focused on the refusal of William’s application for a separate 
trial. He was at least a little more realistic than some about what might happen if Joshua and the 


others gave evidence: 


Their examinations, if their story were true, would either have secured the honorable acquittal of 
Mr. Barber, or it [sic] would have placed his guilt beyond the shadow of a doubt.** 


In leading up to that comment, he suggested that if the members of the gang were cross- 
examined and lied about William being innocent, they would not manage to tell ‘a consistent and 
truthful story’ because: 


It is not reconcileable [sic] with ordinary human experience, to expect that four different minds 
thus situated, could have told a fictitious story so consistently, as that it would have been believed. 


For once, he is (partly) correct. There was great scope for cross-examination of Sanders, 
Lydia and Georgiana, particularly because each had been clear that they had had very little to do 
with William. Declarations of his innocence by one or more of them were highly challengeable, as 
we shall see. If the gang decided to sacrifice William, there was no need for them to remember a 
complicated consistent story: all they needed to say was, having themselves rarely dealt with 
William, that Joshua told them he ‘knew all about it’. They could all remember to hold that line if 
necessary. Joshua could then make up whatever he chose to implicate William. 


Senior judges, later misrepresented 


Within three weeks of Michie’s Preface, William had secured similar support from no less 
than the Chief Justice of New South Wales, Sir Alfred Stephen. Overall, Sir Alfred was a respected 
lawyer, judge and politician, but he could be impetuous. In September 1830, when he was the 28- 
year-old Solicitor-General in Tasmania, he supported the ‘extermination’ of the indigenous 
population, at a public meeting: 


I beg that this may be distinctly understood, I speak my own private individual sentiments, without 
any reference whatever to those held in any other quarter. I take this opportunity of noticing Mr 
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Gellibrand’s observations» as to taking the lives of the blacks. I agree with Mr Horne, that their 
slaughter of the whites has been as indiscriminate as any which can be the result of the proposed 
operations, and I say, that as they have urged such a war upon the settlers, you are bound to put 
them down. But there is another consideration, which weighs strongly with me. I say that you are 
bound to so do, in reference to the class of individuals, who having been involuntarily sent here, 
are compelled to be in the most advanced position, where they are exposed to the hourly loss of 
their lives. I say, Sir, Mr Stephen here spoke with much animation,) that you are bound upon every 
principle of justice and humanity, to protect this particular class of individuals; and if you cannot 
do so without extermination, then I say boldly and broadly, exterminate! 


In later life, he might have been — must have been? — embarrassed by this youthful and 
rash speech. He wrote to one Parkes that he had ‘said too many things in the excitement of debate, 
& speaking in Court [which] I have found to be quite mistaken.°' Indeed. 


Sit Alfred’s letter to William was: 


SIR,- My attention has been called to your case by my friend Mr. Charles Cowper, the member of 
council for Cumberland, with a view to my accession to the subscription list, set on foot in this 
city, to procure funds for your voyage to Europe, and to enable you there to prosecute your claim 
to a free pardon, and the restoration of your former character, and of yourself to society. 


It is obvious that I could not with propriety give my name to such a subscription without inquiry 
and examination; and I have felt that I could not properly express a decided opinion of your 
innocence, without ampler materials than are in this colony accessible to me. But, upon the whole, 
I arrive at two conclusions, which induce me to comply with Mr. Cowper's request, and to write 
to you this letter, which you are at liberty to make use of in any way that you may think proper. 
First, I am of opinion that the case, as it now stands, would secure your acquittal at the hands of 
any jury. Secondly, I think that it is more than a bare case of reasonable, or grave doubt, but that, 
notwithstanding the verdict of guilty, you have established a strong primd facie case of innocence. 


With such impressions, I have no difficulty in adding my mite to your subscription list; that you 
may have the means nearer the spot where the evidence of your guilt exists, if you really were guilty 
of effecting the same, or a still more decided result in your favour, in the minds of those in whose 
hands your fate rests. And I persuade myself, and do very sincerely trust, that you will fully succeed. 


I ought to add, that the conclusions which I have expressed are arrived at from the facts and 
statements contained in your pamphlet. But I will confess that, without an examination of them, I 
should, as an individual, have been content to rest on the strongly-expressed opinions of the Rev. 
Mr. Naylor, and of the Sydney Law Society. I have known Mr. Naylor intimately many years. He 
has had great experience in these colonies, and no small acquaintance with the history of criminals, 
and of crime. His opinion on your case is, therefore, entitled to much weight. The same may be 
said of the conclusion arrived at by the Sydney Law Society. I have a personal knowledge of its 
leading members. They are solicitors of high character; of extensive practice and experience; and 
without a motive to pronounce favourably on your case, except such as might and ought to 
influence benevolent and upright men. I am, Sir, your obedient servant, 


ALFRED STEPHEN. 
MR. W. H. BARBER, 


September 16th, 1847. 
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There is some evidence that William changed this letter. A version on the Home Office 
file shows handwritten changes.” Both changes are in the second paragraph: 


It is obvious that I eanmet could not with propriety give my name to such a subscription 
without inquiry and examination; and I have felt that I could not prefessionally properly 
express a decided opinion of your innocence, without ampler materials than are in this 
colony accessible to me. 


These might simply be William’s corrections of printing errors in the transcription of Sir 
Alfred’s letter, but what he was up to more generally is indicated by his treatment of a letter from 
another judge, Sir John Nodes Dickinson (including one change to the wording): 


From His Honor Sir J.N. Dickenson [sic] first Puisne judge 
O’Connell St 
Sep. 13 1847 


My dear Sir, - I on Saturday last received the printed “Case of Mr. W.H. Barber,” and as I hear you 
have interested yourself about the welfare of Mr. Barber, I trouble you with this letter and 
enclosure. 


As Iam not aware of the exact evidence on his trial, I can form no opinion about the propriety of 
the verdict delivered against Mr Barber. I assume that the verdict was not unwarranted by the 
evidence before the Court. But on perusal and consideration of the printed case I have formed my 
own opinion that Mr Barber was innocent of the crime imputed to him. The “memorial” is, I think 
much too minute and circumstantial and is too consistent in all its statements to be reasonably 
suspected of falsehood and fabrication; it is moreover well fortified by the accompanying 
statements and confessions. I therefore request you hand to Mr Barber the enclosed addition to 
the contribution which I before made on the strength of the “Report of the Sydney Law Society.” 


I believe Mr Barber was made a cat’s paw by Fletcher. This much let me in candour say however - 
I hope that the afflicting tale of Mr Barber will impart this warning to all who read it, shat no man, 
however honest, is safe in transacting a business for a man who pursues even his legitimate object, by information 
improperly obtained. Mr Barber, I doubt not thought that Fletcher was helping persons to “heir own 
but a prudent man might have expeeted reflected that Fletcher could hardly have obtained his 
information but from some officer of the Bank, who ought not to have afforded it to him, and 
that a man who will profit by the dishonour of another is not a good client for a respectable 
solicitor. 


The observation I have made is, I admit, much more likely to occur to the mind of one situated as 
I now am, and affer consequences have ensued than to a person in the position in which Mr Barber 
was when he was employed by Fletcher. 


I earnestly hope that Her Majesty may be advised to grant a full pardon to Mr Barbet. 
Believe me ever my dear Sir, 
Yours, very faithfully, 


J. N. DICKINSON.“ 


355 


One Man’s Justice 


Both judges were supportive of William, but they were also explicit that they relied on his 
Pamphlet (essentially his Memorial), the confessions and the report from the Sydney Law Society 
(which itself relied on ...) However, Sir John was concerned. William knew that an ‘officer’ of the 


Bank was improperly providing information: 


no man, however honest, is safe in transacting a business for a man who pursues even his legitimate 


object, by information improperly obtained. 


Similarly — and we do not know who changed the wording — he indicated that ‘a prudent 
man might have expeeted reflected’ that Joshua must have received his information from someone 
in the Bank, ‘who ought not to have afforded it to him’ with the conclusion that ‘a man who will 
profit by the dishonour of another is not a good client for a respectable solicitor.’ Although he 
softened this with a comment about, in effect, the dangers of hindsight, his warning was not helpful 
to a man seeking unqualified acceptance of his integrity and competence. 


How did William deal with the negative aspects of Sir John’s comments? 
By never publishing the letter. 


In 1848, he wrote to the Home Secretary, Sir George Grey, describing the Judges’ 


conclusions: 


Subsequently their Honors Sir Alfred Stephen the Chief Justice of New South Wales and Mr Justice 
Dickenson [sic] individually made sifting inquiries into the circumstances, which resulted in an 


unqualified concurrence in the opinion of the Law Society, as will be seen by their Honors letters. 
(paper D). 


The two judges ‘individually made sifting inquires’? No, they didn’t. Their letters were 
unqualified? No: both letters were conscientiously caveated. Dickinson’s included, ‘As I am not 
aware of the exact evidence on his trial, I can form no opinion about the propriety of the verdict 
delivered against Mr Barber.’ Stephen wrote: ‘I could not properly express a decided opinion of 
your innocence, without ampler materials than are in this colony accessible to me.’ They were 


relying essentially on William’s Memorial. 
Sit John Dickinson’s warning is not mentioned in William’s letter to Grey. 


He was taking a risk: that the reader would not turn to the copy letters on the Home Office 
file. 


China and onwards 


Later that autumn, William finally left Australia, a free man able to live anywhere — except 
Britain. Because he could not take a ship bound for England he embarked: 


for China, being driven to that circuitous route to avoid the British coast, and, favoured by the 
north-east monsoon, arrived at Hong Kong in forty-nine days. After a brief survey of that now 
handsome town, the capital of our Chinese possessions, which has shot up with a rapidity that 
must have astounded the primitive Chinese, I proceeded to Canton to get a ship for India;° 


The magnificent ‘fragrant harbour’, Hong Kong, had been ceded to Britain by the 1842 
Treaty of Nanjing at the close of the first Opium War. In Canton, on the Chinese mainland, 
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William was no doubt accommodated in the foreigners’ enclave known as the Thirteen Factories 
(or Hongs). This is where the European, American, and other traders, particularly from India, were 
based. The name comes from the old designation of commercial agents as ‘factors’ — there was no 
manufacturing. There were at least seventeen Factories, essentially trading posts, and they were 
roughly defined by occupancy: English, French, Danish, American, plus some which had 
miscellaneous residents. Huge flags fluttered on tall poles, emphasising the foreign presences. 


A chaotic sight welcomed William as he travelled up the Pearl River. The waters were a 
riot of sails and colours and noise, sampans, coffin-laden ‘funeral-boats’, and war junks, his boat 
‘darting past ponderous barges and enormous pole-junks, stacked high with bamboo.’* He may 
have seen the famous ‘fast-crabs’ or ‘centipedes’, slim boats driven with brutal speed by up to 70 
rowing men, heavily armed, racing past everything. They were used mostly to bring ashore the 
opium cargo from incoming clippers which could not, or dared not, navigate closer to Canton. 
The clippers stuck to Lintin Island. Ships with legal, or mostly legal, cargoes, moored at Whampoa, 
‘the Gravesend of Canton’ as William described it. 


As he approached the riverfront of Canton, the pragmatic chaos would have presented 
itself as described by Charles Toogood Downing a few years earlier: 


Every one is on the look-out to avoid being run down by the heavy chops and other beasts of 
burden which come furiously down the stream, like the equestrian equipages, and will not deviate 
an inch from their course. These boats run along with great force and velocity, borne through the 
water by their enormous sails and the great strength of the current, and would swamp a small boat 
in a moment, without impeding their own progress, or causing them to deviate in the least from 
their course. 


On this part of the river are to be seen some of the greatest disgraces, and yet, in another sense, 
some of the greatest ornaments of the place; I mean the flower-boats. These are vessels of the 
same shape and general appearance as the clerks-boats ... but much larger and more splendidly 
decorated. The gold and minute carving about them are extremely beautiful, while pots of the 
gayest flowers in full bloom are arranged in rows upon the roof. Around them extend small 
balconies, which communicate with the other parts of the boat by means of light and elegant flights 
of steps with curious bannisters. No expense or labour seems to be spared in decorating these 
houses, but, like the gin-palaces of London, it is merely as a decoy to entrap the dissipated 
wanderer. They are houses of ill fame, to which the Chinese resort, when they wish to waste their 
time and lose their reputation. ... As the foreigners pass along close to the flower-boats, the girls 
come out from their apartments and use all their little arts of attraction. They chatter and whisper 
to each other, and sometimes laugh out and nod with their heads. It is not easy to understand the 
utility of these manoeuvres, as these houses are frequented by the Chinese alone; no Fan-qui being 
allowed to enter.” 


Forbidden enjoyment of the services of the flower-boats, foreigners were quietly able to 
visit and pay separately for ‘sing-song girls’, an important outlet in the all-male enclave where they 
clung to each other, for want of a woman, as they waltzed away the evenings.” 
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European Factories at Canton, c.1840, Auguste Borge 


William was on his way to the Factories, to be welcomed by their grand facades of Western 
architecture — columns and colonnades — which belied the warren of houses, courtyards, and shops 
behind, all crowded into a few acres. But first he had the daunting challenge of being landed at the 
ghat on or near the oddly named Jackass Point. Downing provides a long and vivid description of 
his artival there in 1836, which includes: 


In steering for the landing-place at Canton, it requires no small judgment and experience to hit 
upon the most direct and least impeded path. The foreign flags are seen at some distance through 
the forest of masts, and soon afterwards the white pillars of what was formerly the [East India] 
Company’s Factory. The object is to arrive, as quickly as possible, at the foot of the latter place 
where the stairs are situated. The current is very strong, and therefore great exertions are required 
to be made, to keep clear of the cables that stretch in every direction from the junks. One of the 
numerous passages or small streets is chosen; this leads towards the shore, and you enter it in 
company with a host of small craft which are proceeding to the same place. 


In a short time, you are entangled among them, and have to fight your way, almost literally, 
onwards. The oats are soon of no use, as there is no room to ply them. A man in the bow of the 
boat seizes a boat-hook, and hooks on to any thing which comes within his reach, while those in 
the after part of the boat are obliged to keep their fingers within board, and to look out that their 
heads are not struck with projecting parts of the floating houses, under the sterns of which you are 
often obliged to pass. Each man seizes hold of any of the other boats which come within his grasp, 
and thus assists to propel his own forward. Frequently, the boat-hook is applied to a small san-pan 
which crosses the path, and being very light the poor Chinaman is pulled quite the contrary way to 
that which he intended to go. His remonstrances are of no avail, and he is heard grumbling and 
calling out his favourite word of reproach ‘Fan-qui,’ for some time afterwards. 


The old women and others in the larger boats rush out to prevent any damage being done by the 
new-comers running against their property, and jabber and chatter away in fine style, while there is 
a continual noise made by the foreigners giving orders to the sailors, and trying to frighten the 
natives to make way for them. Very soon, you are completely jammed in, and can see but a very 
few yards in any direction, the floating houses around being considerably higher out of the water, 
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so that you cannot possibly see over them as you stand up in your boat. Sometimes, small open 
spaces are clear before you, and then the oars are run out in a moment so as to get a stroke or two 
... It is, as may be supposed, a very exciting affair to land or to get off from Canton; and, when we 
consider the uproar and din around at the time, the curious sounds which come from every 
direction, the stranger feels the extreme novelty of his situation in its fullest force.” 


Once landed, William was amongst a throng of many shapes and sizes and colours in the 
few narrow streets. He saw the garden before the American Hong; closed to the Chinese, walled 
in. Beyond and behind the enclave, were the city’s forbidding walls of grey stone, 25 feet high. 
Westerners were not allowed to enter. The walls ran for six miles around the seething life within 
—and they were 20 feet thick.” 


The Garden of the American Factory (c.1845), unknown attist” 


The waterfront spectacle, like the clean frontages of the Factories, hid a more complex, 
dangerous truth. William arrived during the extended interlude between the two Opium Wars of 
1839-42 and 1856. To the Chinese the ‘war’ was at first essentially a ‘border provocation’ or 
‘quarrel’, a minor problem in the context of its vast empire and inevitably multiple internal unrests 
and frontier revolts.” But by 7 January 1841, things were getting serious. Britain was throwing its 
weight around, supposedly to redress ‘insults’, but in fact to protect a highly profitable trade of 
opium grown in India before being illegally smuggled into China at and around Canton (the only 
port open to foreign traders under the ‘Canton System’).” By the 1850s some 22 per cent of ‘British 
India’s total revenue’ came from sales of the opium.” The Canton authorities had turned an 
unseeing eye to the trade because they had other priorities: to protect the vast wealth built up by 
the Chinese traders who bought and sold on the opium. The richest, Howqua, died with a fortune 
ten times that of Nathan Rothschild.” 
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On the morning of 7 January 1841, Royal Navy ships bombarded the forts guarding the 
Pearl estuary while British soldiers landed and added artillery fire to the storm of explosives. The 
first stronghold fell within 25 minutes. The unfortunate Chinese soldiers in the second were caught 
in a pincer movement; and did not understand that British soldiers would accept surrender. 
Despite being slaughtered by gunfire and shelling, they fought on or tried to escape by jumping 
into the river from the walls of the fort which itself sat on a cliff. Julia Lovell describes the carnage: 


The fort’s commander, one Chen Liansheng, fought until ‘every part of his skin was perforated 
with the gunfire that rained down on him’, while his son, maddened with grief, fell soon afterwards. 
The scenes inside the forts — their brain-spattered walls, their ‘blent, blackened, smouldering, 
stinking’ human remains, struck the conquering British as terrible. ‘A frightful scene of slaughter 
ensued’, recalled one lieutenant’s memoir, in a section triumphantly entitled ‘Small Loss of the 
British’: in one spot, the bodies of ‘the slain were found literally three and four deep’. ‘The sea was 
quite blackened with corpses’, described an army doctor.*! 


Much of the destruction came from ‘the brand new, 184-29 foot iron steamer Nemesis, 


secretly commissioned for the war with China.” 


Unlike wooden sailing ships, this apparently 
indestructible behemoth cared nothing for dead-calm seas, and it had a much shallower draught, 
allowing it to steam up the river well beyond the expectations of the defenders. After destroying 
more forts, the Nemesis came within range of a fleet of war junks, held back in the mistaken 
assumption that they were shallow waters safe from an ocean-going ship. A Congreve rocket was 


fired. The stunning result led the Chinese crews, understandably, to flee in disarray: 


Almost the instant after the first shot ... one of the junks ‘blew up with a terrific explosion, 
launching into eternity every soul on board, and pouring forth its blaze like a mighty rush of fire 
from a volcano ... The smoke and flame, and thunder of the explosion, with ... portions of 
dissevered bodies scattering as they fell, were enough to strike with awe ... the stoutest heart that 
looked upon it.’ Both sides momentarily paused at the shock of it — the rocket must, presumably, 
have struck the ship’s powder stores. The crews of the other junks then fled onland, leaving the 
vessels to drift towards shore, where they were destroyed, in time for lunch, by British cannon.®3 


And so, after lunch, it continued. With minimal losses, the British forces routed Chinese 
defences; thousands were killed across a swathe of the coast and inland. If one imagines being on 
the receiving end of such destruction and massacre, it is easy to see how attitudes to the ‘foreigners’ 
might be — albeit often hidden — angry and bitter. 


But most of all, the inhabitants of Canton would remember the British bombardment that 
began on the 26 May 1841. The soldiers had taken “Yuexishan (the Mountain of Transcendent 
Excellence) — a moderate hill, a few hundred feet high, in the centre of the northern edge of the 
city wall’ and they brought up ‘four 12-pounder howitzers, four 9-pounder guns, two 6-pounder 
field guns, three mortars and two 62-pounder rockets.” The consequent assault was devastating. 
The plight of the people was exacerbated by the collapse of Chinese military discipline and an orgy 
of looting by their own defenders. 


When William arrived a few years later, relations were still fragile between the foreigners — 
known as fanqui and who consequently lived in fanqui-town — and the locals. The Cantonese were 
themselves divided in their hatred of the crushing impact of opium addiction upon their 
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countrymen, their need or love for the profits they too reaped from the trade, and their ambiguous 
relationship with the Chinese ruling class, the alien Manchu. Downing observes: 


however great the foreign commerce with China may appear in our eyes, still it brings very little 
money into the Imperial treasury compared with that which is derived from the inland traffic. The 
Emperor, therefore, may have reason, individually, to be careless as to whether the foreigners bring 
their trade to Canton; but there is little doubt that a vast number of the Chinese depend entirely 
upon it, and would be ruined and driven to desperation if it were to cease.®5 


The lack of clarity, and of unity, (and the grotesque incompetence and obsolescence of 
most of the Chinese forces) may have saved the oppressors from a reckoning. 


The year before William’s arrival, on 8 July 1846, a boorish Englishman, Compton, had 
ignited the flammable atmosphere into a blaze of violence. The crowded and chaotic state of the 
streets between the city walls and the Factories, full of ‘hucksters’ stalls, fortune-tellers, barbers, 
loathsome beggars, and idle vagabonds’ was so ‘difficult and disagreeable’ (including to the local 
shopkeepers) that the foreign and Chinese authorities were negotiating possible improvements. 
But Compton, having been warned with the rest of the enclave only the day before to avoid 
provoking ‘an outbreak of a careless and unmanageable rabble’, angrily kicked over ‘a fruiterer’s 
stall which stood in his way.’ He, and the city, got away with that, but four days later and ‘near the 
same spot, when proceeding to a billiard-room in the neighbourhood, [Compton] was impeded by 
a crowd of idle fellows, one of whom he shoved aside.’ A fracas ensued, Compton and his friends, 
dragged the local man into a Hong, and tied him up so that he could ‘be delivered to the 
authorities.” Not surprisingly the local people rose up, rescued the man, tried to set fire to the 
Hong, and then rioted. Many Chinese people were killed. 


Compton was convicted and fined £200. He persuaded the Supreme Court of Hong Kong 
to overturn the decision, even though the Court probably lacked jurisdiction to do so.** 


Tension remained high. The British believed that the local Chinese authorities could not 
or would not take proper action to prevent aggression towards foreigners. The Treaty of Nanjing 
required inner Canton city to be opened up to foreigners, but this had never been fulfilled, much 
to the annoyance of the British. In June 1847 the Royal Navy despatched a ‘brig of war and a few 
steamets’ and again took ‘possession of the Bogue*’ forts where the river merged with the sea, 
landed at the factories in Canton, and after being absent only one week and twelve hours from 
Hong Kong returned with important concessions for the security of British subjects from the 
Chinese authorities.”* The Chinese had caved in, even though the British had been grossly high- 
handed in their demands. The concessions were many and included, again, the opening up of the 
city, this time after two years; more land for ‘dwellings and warehouses’; a site for a church near 
the Factories; ‘that the Chinese aggressors of British subjects in ten specified cases are to be 
arrested, brought to Canton and punished in the presence of persons deputed by her Majesty’s 
plenipotentiary’; ‘precautions are ... to be taken for preventing collisions between the Chinese 
rabble and foreigners’; and, perhaps a little rashly, that ‘the British may roam in the surrounding 


. 9 
country for exercise or amusement’.”” 
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Once William had settled in the enclave, he would have found its social hub, the Chamber 
of Commerce, located in the Danish Factory and brought to life in Amitav Ghosh’s brilliantly 
researched and gripping novel, Rwver of Smoke: 


Many of the foreign merchants in Canton had spent time in India and were accustomed to the 
amenities offered by the Byculla Club, the Bengal Club and the like. There being no similar 
establishment in Canton, the Chamber of Commerce had become willy-nilly the nearest equivalent. 
It occupied one of the largest buildings in Fanqui-town: House No. 2 in the Danish Factory. On 
the ground floor were the Chamber’s offices and the Great Hall, which was large enough to 
accommodate meetings of the entire General Body. The social facilities were on the floor above: 
this part of the building was known as ‘the Club’ and those members who were willing to pay the 
extra dues could avail themselves of a smoking room, a taproom, a library, a reception room, a 
veranda, where tiffin was served when the weather permitted, and a dining room with windows 
that looked out on a tidal sandbank called Shamian.°” 


William made friends or at least acquaintances, perhaps as a guest in the Club: 


Having been introduced to several merchants and their clerks at Canton, I frequently accompanied 
them in ... rambles, in the neighbourhood of the factories, as the recent treaty with the Chinese 
permitted. One Saturday afternoon (4th December, 1847), I received an invitation to join a party 
that was going to visit one or two of the adjacent villages on the following day.®! 


He declined, having a prior appointment in Whampoa, presumably to arrange his passage 


onwards. The ramble did not go well.” 


On Sunday, the 5t* of December, 1847, ... six Englishmen [Messrs. Small, W. Rutter, Bellamy, 
Brown, Balkwill, and McCarte], all belonging to British mercantile houses in Canton, left the 
factories in a hong-boat at about 2 p.m., and proceeded to Hwang-chu-kee, a village some four 
miles about Canton. The people of this place had, a few months before, exhibited a hostile feeling, 
and opposed the advance of some foreigners, who were merely passing in a boat ... The party had 
left word that they would be home to dinner, but as the evening passed without any tidings of 
them, at midnight Mr. Macgregor, the British Consul, was by their friends informed of their 


absence. 


The above village is one of thirteen forming the township of Shin-an, throughout which, in the 
latter part of November, a violent placard was posted up, declaring the intention of the inhabitants, 
in the event of any of the Kwei-taz [Devils, by which term foreigners are indicated] again 
approaching that part of the country, to divide themselves into two bodies, one of which should 
cut off all retreat, whilst the other advanced to slay utterly both the foreigners and the traitorous 
natives who should bring them. 


The facts came out slowly. The Chinese boatman who had taken the men upriver and was 
awaiting their return had been warned to move away. Even after he had rowed over to the other 
side of the river, the inhabitants abused him for bringing Fan-qui, and stoned him. He stayed until 
8pm when locals appeared in two boats and tried to board his vessel. He fled some 17 miles 


upriver. 


By the Tuesday, the British authorities, plagued by differing rumours, thought that the 
Englishmen were being held captive. Then they were told that all six were dead, a report 
contradicted by the local magistrate, ‘a feeble and apathetic old man’: 
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he said that that was certainly not the fact; that there was a report of the death of two, but that the 
others, in that case, must be in custody somewhere; and he appeared to think that his assurance 
that they should be recovered, dead or alive, and the delinquents punished, ought to be perfectly 
satisfactory. 


Although the exact sequence is not clear, it seems that the six men were challenged by a 
large group of Chinese, shots were fired and two of the latter were killed. It might be that two of 
the Englishmen died in the same exchange although some evidence suggests that all were captured 
alive, if perhaps badly wounded. Consultation with elders in the village was anxious and there was 
talk of returning the men to Canton, but fearful of the consequences even of the skirmish, all six 
were put to death by stabbing and heavy blows to the head. One witness said that the men were 
surrounded by perhaps a thousand angry villagers. The bodies were taken away by boat before 
being thrown, weighed down with stones, into the river. They were recovered when the Chinese 
authorities dragged the riverbed. The first to be returned to the British carried wounds also seen 
in the others: 


The corpse of Mr. McCarte was found to be dressed; the clothes wet and saturated with mud: it 
was ftigid, without any sign of decomposition having commenced. — There were five wounds on 
the head, three of which had cut into the skull, which was farther broken by two contusions; upon 
his person there were in all thirty-six incised wounds and eight contusions, and so many of the 
injuries received were of a mortal nature that it was impossible to pronounce which of them had 
been the cause of death. 


The response was fierce and prompt. The British Consul, A.R. Johnson reported that he 


Was: 


pleased to give publicity to the annexed note from himself to the Chinese Minister, in accordance 
with which the four principal criminals have been executed this morning at the village of Hwang- 
chu-kee, in [sic] presence of British and Chinese officers; and eleven others are reserved for 
decapitation, strangulation, military slavery, and banishment for life ... 


It was the British who had insisted that the sentences be carried out in the village. The 
report carries a strong whiff of a policy that vicious executions would continue until morale 
improved or, more specifically, until the foreigners were no longer hated. 


Thete is a sense of excitement about William’s account of his neat miss, and of the next 
stage of his journey. He thoroughly enjoyed the adventure (or at least recounting it later): 


Owing to a previous engagement at Whampoa, the Gravesend of Canton, I was obliged to decline 
the proposed excursion. Every one of the party were murdered! Their names were McCartney, 
Balkwill, Brown, Rutter, Bellamy, and Small. 


It appeared that they went armed, and the Chinese obstructing their progress, one of them fired. 
The village population was up in a moment; they cut off the retreat to their boat of these ill-fated 
gentlemen, who fought desperately, but overpowered by numbers, they were captured and put to 
death with that lingering cruelty for which the Chinese are too well known. 


At length I got a passage in the Greyhound, for Madras, where I arrived on the 20th of January, 
after narrowly escaping shipwreck in a dead calm! the current setting for a long time direct towards 


that dangerous sunken tock over which the surf breaks at high water, and is so well known to 


563 


One Man’s Justice 


mariners as Pedro Branca, at the entrance to Singapore. There not being a breath of wind, the 
captain had not the least control over his ship.°? 


He was very taken with Madras: 


Having letters of introduction to the judges and other persons of distinction there, I was recetved 
and entertained with munificent hospitality. For three weeks, while I waited for the steamer to 
convey me to Suez, I became the guest of one of the chief officers of the Presidency, who 
appropriated a suite of apartments, bath-room, library, carriage, and two servants, to my especial 
use. What a charming scene is a dinner-party in India! The very heat is made a source of delight. A 
feeling of deep repose is in the dusty saloon. The floor, paved with smooth stone, without carpet; 
the air rendered deliciously cool by passing through wet matting; the eye refreshed by the choicest 
flowers encircling the doorway and drooping in through the open windows; the guests attired in 
snow-white dresses of Chinese grass-cloth, more cool and delicate than the finest muslin; the 
barefooted native servants, in their white robes and red turbans, gliding noiselessly about; 
everything reminds you of those Oriental stories which we are earliest taught, and whose scenes, 
long after floating in the mind, become the elements of dreams. From above the punka kept up an 
artificial breeze, while ice appeared as plentiful as if we had been regaling ourselves on the Grands 
Mulets. What Eastern story could be more strange than those vicissitudes which had finally brought 
me amid such scenes. 


Enjoying as he clearly was the social scene at the height of the British Empire in India, 
William set about applying his well-honed skills to raise moral and financial support for his case 
and his return to Europe. The subscription was successful, providing a ‘most princely’ sum, 2405 
Rupees, equivalent to about £29,000 today,” from many eminences again, such as senior judges;”° 
but, not surprisingly, it was not considered necessary for the legal profession in Madras to write a 
report. William’s supporters relied on his Pamphlet and the Sydney Law Society’s investigation. 
The Clerk to the Crown for Madras, John Bruce Norton, a barrister, provided a letter: 


Madras, Feb. 10 1848 
My dear sir, 


In returning you the accompanying subscription list headed by Sir W. Burton together with the 
amount of the subscriptions collected, I have thought that a description of the gentlemen whose 
names therein appear may not prove altogether unacceptable: inasmuch as it appears to me that 
the pecuniary aid afforded you is, by no means, the most valuable point of view in which to regard 
the act of your supporters in stepping forward to assist you. 


I may safely say that with one or two exceptions, all who have subscribed have done so not from 
simple charity or mere motives of sympathy for your personal misfortunes, but from a strong moral 


persuasion of your entire innocence. 


The gal proofs of many statements in your case are necessarily wanting; but it is because they believe 
from your whole conduct that these proofs do exist, and exist in England, that they have stepped 
forward to assist you in seeking out and establishing them. 


To give the subscription list this additional weight I sent in every instance your pamphlet to the 
gentleman to whom I applied, with a request of to subscribe until after he had perused it and made 
himself master of the facts, and then only to give his aid if he felt convinced or persuaded of the 
injustice of your verdict. 
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Many returned to me the list with a private letter expressly stating their conviction of your 
innocence; and after the steps taken by me, even those who subscribed in silence must I think in 
fairness be taken to have subscribed on the same principle. 


Considerable time was necessarily consumed in this process; but I make no doubt the list might 
have been doubled had your limited stay here permitted more extensive circulation. In one instance 
only has it been returned without a donation. 


It is thus that this paper becomes of far more importance to you than it otherwise would, for I 
think it may be regarded as a testimonial from men of high station, ability and independence, to 
the truthfulness of the case made by you for relief from an unjust verdict. 


Tam yours faithfully 
JOHN BRUCE NORTON” 


This letter is curiously cautious. All is undoubtedly based on William’s own Pamphlet, but 
Norton also goes out of his way to comment (warn?) that “The /ga/ proofs of many statements in 
your case are necessarily wanting’ and that the subscribers believed ‘from your whole conduct that 
these proofs do exist, and exist in England’. Not only is this a fair comment, and, at last, a 
recognition that William could produce no documents showing, for example, Lydia’s supposed 
declaration of his innocence, but it raises the possibility of a slight /risson of doubt. There is no 
suggestion of any independent investigation. Ultimately, it does not matter, because the views of 
Naylor, Rogers, Sydney Law Society, Norton, and all the others, were simply not evidence of 
anything substantive in William’s case, despite his grouping of much of them under the heading: 
Exculpatory Evidence Since the Trial.” 


William left Madras on 14 February 1848 on what he called ‘the splendid steam-ship The 
Precursor, a side-paddle-steamer built on the Clyde and, from 1844, owned by the Peninsular & 
Oriental Steam Navigation Co, later better known as P&O.” They were headed for Suez, not to 
sail up the yet-to-be-built canal, but to follow what was then known as ‘the overland route’. William 
enjoyed the journey, particularly that Ceylon was ‘magnificent in scenery’, but he made no 
comment on the overland section. On arrival at Suez, passengers undertook the next stage by the 
public transport of the day: 


The distance (ordinarily accomplished in about twenty hours, including stoppages) from Cairo to 
Suez is eighty four miles, and along the route through the desert there are seven station-houses. ... 
The whole distance is traversed without inconvenience, in carriages, on horseback, on chairs, or 
on donkies [sic], the latter a very superior animal to those in this country. The Egyptian ass is easy 
in his pace, capable of great fatigue, and is said will perform the whole distance with but little 
provender.!0 


The rest of the Egyptian stage, up to Alexandria, was travelled by boat, and from there it 
seems that William embarked on ship again, bound for Trieste, then in the Austrian empire. He 
travelled on to Vienna, where, in the coffee-room of the Hotel Goldenes Lamm,'”' he came actoss 
a Major C, recently arrived from India, and a Mr H who was on his way to Madras. The Major had 
recently read an article about the Will Forgeries and asked Mr H if he remembered it. He did, 
commenting that William was hanged ‘because he forged a will’, and despite what the Major said, 
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he would not be persuaded otherwise. Sensing a sure thing, Major C wagered him that he was 
wrong, the loser to pay for a supper for three. William concludes the story: 


The major produced [the newspaper article], which not a little amazed Mr. H. ‘That,’ said the major, 
“is, I believe, what the lawyers call documentary evidence; but my next is a living witness. Do you 
see that tall man in conversation by the fireplace?—that's BARBER! The astonishment of Mr. H. 
may be imagined. I was invited to make up the party of “three,” and spent a most delightful evening, 
in the course of which my case was fully discussed. Mr. H., whom I found to have been a great 
traveller, and a very intelligent gentleman, frankly admitted that he had received a most salutary 
lesson against a too pertinacious reliance on the accuracy of his memory.!"? 


While William was en route, Joshua was progressing. On 6 April 1848, he ‘became a 
Probation Pass Holder (1 class).’ He took up work in Hobart in various capacities over time. 


After the adventure and pleasures of his long and expensive voyage funded by well-wishers 
who had accepted his story, William was ready to start work on his case again. He arrived in Paris 
on 4 May 1848,"” a city churning in the aftermath of the February revolution. His next step was 
not a tevolution, but another battle in his relentless war of attrition. His ammunition was the 
Declarations of his co-defendants. If he had been able to deploy them at trial, he insisted, he would 
have been acquitted. True? 


! Extract from Report of Reverend Thomas Beagley Naylor, which was excised from another extract provided to 
both Houses of Parliament (see below) HO109. Naylor, a supporter of William, goes on to distinguish his case from 
this principle. 

? HO103, reproduced below. 

3 Arthur O’Leary formerly chief deputy county attorney, Nebraska, 1973. One of many versions of this comment. 
The Main Thing Is Honesty. If You Can Fake That, You’ve Got It Made — Quote Investigator 

4 Letter published in the Hobart Courier of 26 May 1847, nla.news-page636690.pdf Appendix 40. 

> Robert Hughes (2003) 399. 

6 Convict Ship Pestonjee Bomanjee (freesettlerorfelon.com) [accessed 13 September 2021] The text quoted is 
footnoted with “The Courier 3 March 1847’. 

7 Biography - Colin Arrott Browning - Australian Dictionary of Biography (anu.edu.au) [accessed 13 September 
2021] The entry includes: ‘Colin Arrott Browning (1791-1856), naval surgeon from Scotland. He was appointed an 
assistant surgeon in the navy on 7 July 1813, and surgeon on 8 February 1817. He became an M.D. of Edinburgh 
University Medical College in 1825. He first visited Australia as surgeon-superintendent in the convict ship Surry to 
Sydney in 1831 and later served in a similar capacity in the Arab (to Hobart, 1834), E/phinstone (Hobatt, 

1836), Margaret (Sydney, 1840), Tortoise (Hobart, 1842), Earl Grey (Hobart, 1843), Mount Stewart Elphinstone (Hobart, 
1845) and Hashemy (Sydney, 1849), 

8 BB (1853, 9th ed.) 114-116 (95-97). 

°HO114. 

° Houses of Parliament (1847) Correspondence on the Subject of Convict Discipline and Transportation presented to both 
houses on 16 February, 68. #76 - Convict discipline and transportation. Correspondance on... - Full View | 
HathiTrust Digital Library [accessed 11 September 2021] 

'HO109-HO110. 

? HO233. Interestingly, this phrase reappears in the following year, in the report of the Sydney Law Society: “None 
of the circumstances on which Mr. Barber's prosecution chiefly relied as evidence of guilt, were in fact incompatible 
with his innocence.’ See BB (1853, 9th ed.) 119 (100). Archibald Michie also wrote: ‘A// the facts, as proved at the 
trial, were consistent with Mr. Barber’s innocence, a// were, so far as he was concerned, - perfectly accordant with 
the ordinary, and regular course of an attorney’s acting for his client.’ (HO313 and BB (1853, 9th ed.) 165 (146). The 
first appearance of the phrase is in the statement of William McCallum of 21 September 1844: ‘A strong prima facie 
case was undoubtedly made out although not a fact was proved incompatible with his innocence.’ See HO65-66. 
Perhaps William liked it and decided to use it himself. 
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‘3 This also appears in the published version, with some immaterial changes: BB (1853, 9th ed.) 100 (81). 

4 Supplement to Petition of May 1844, HO151-154, at 152. Appendix 20. 

15 Morning Post (1844) “The Will Forgeries, Second Case’ 19 April, para 27. 

‘6 HO116. 

7 HO117. 

'8 William Moy Thomas Household Words (1852) Vol 5, Part 124, 482-489, 7 August 1852. 

19 William Moy Thomas Household Words (1852) Vol 5, Part 124, 482-489, 7 August 1852. 

20 Historical Australian Towns: Hobart, Tasmania: Rich in History and Heritage 

21 Letter published in the Hobart Courier of 26 May 1847, nla.news-page636690.pdf Appendix 40. 

2 The Times (1844) “The Will Forgeries’ 23 April. 

3 Letter published in the Hobart Courier of 26 May 1847, nla.news-page636690.pdf Appendix 40. 

*4 Foskett’s evidence was interspersed with another witness verifying William’s signature on the letters: The Times 
(1843) ‘Forgery and Fraudulent Transfer of Stock: Re-examination of Barber and Fletcher’ 18 December. 

25 Witness.- I wrote an answer on the back of the letter, which is quite in effect, and probably almost verbatim, that 
which I sent.’ The Times (1843) ‘Forgery and Fraudulent Transfer of Stock: Re-examination of Barber and Fletcher’ 
18 December. 

6 As discussed in Chapter 11. 

27 BB (1853, 9th ed.) 43 (24). See Appendix 66. 

8 BB (1853, 9th ed.) 43 (24). 

2° Convict Ship Tory 1847 (freesettlerorfelon.com) 

30 HO113. 

31HO111. 
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35 Morning Post (1844) “The Will Forgeries, Second Case’ 20 April. 

36 William admits that he said this, in his April 1844 statement: The Times (1844) “The Will Forgeries’ 23 April. 

37 BB (1853, 9th ed.) 120 (101). 

38 OB2, Freshfield. 
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Convict Stories. Sydney University Press, 167-168. 

41 HO267-321. 

42 William redated it to March 1845, when it was actually sent from Norfolk Island. 

4 HO270-271. 
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Chapter 27 — Declarations and Confessions (1) 


‘Pardoned on the basis of confessions from the wrongdoerts ...’ 
Patrick Polden' 


I think I am, therefore, justified in saying, that ALL THE FOUR PARTIES WHO 
DESIGNED AND EXECUTED THESE FRAUDS, WHOSE INSTRUCTIONS I 
RECEIVED, AND BY WHOSE EVIDENCE ALONE THE PRESUMPTION 
RAISED AGAINST ME COULD BE COMPLETELY REBUTTED, HAVE, 
WITHOUT CONCERT WITH ME, OR WITH EACH OTHER, AND WITHOUT A 
VIEW TO THEIR OWN BENEFIT, BUT IF ANYTHING TO THEIR PREJUDICE, 
AT DIFFERENT TIMES, AND UNDER DIFFERENT CIRCUMSTANCES, SOME 
BEFORE AND OTHERS AFTER THE TRIAL, EXONERATED ME FROM ALL 
GUILTY KNOWLEDGE WHATEVER. 


William Henry Barber* 


That Barber did all in his power to induce me to make a false declaration of his 
innocence during his passage out to, and since his arrival on Norfolk Island, I will prove. 
He addressed me one day thus: “I intend to get my liberty if I can, as the evidence 
against me is circumstantial, against you it is otherwise, although I know that the 
ptincipal part against you is false. It cannot do you any harm to make a statement that I 
am innocent, and if I obtain my liberty it will be a good speculation, and then I will do 
what I can for you. 


Joshua Fletcher’ 


William was an innocent man, if you believed (his versions of) the exonerations emanating from 
his co-accused, the gang. 


The Declarations in general, and a serious suppression 


William’s supporters believed that Joshua, Georgiana, Lydia and William Sanders had 
cleared him by their various statements and declarations. He himself constantly asserted that their 
confessions were the main or even the only evidence of his innocence. He was asked about this 
before a Select Committee of the House of Commons and answered: 


254. Now will you explain to the Committee the grounds on which your pardon was granted? — It 
was granted on the facts which had transpired since the trial; those facts were the confessions 
which had been made, chiefly by Fletcher; but there were also important confessions made by 
Sanders who was his principal confederate.* 


One of William’s supporters on the Committee, Robert Porrett Collier MP,’ was troubled 
by the brevity of this and, a few minutes later, tried to prod him to say more, without great success: 


298. What other grounds were there for the pardon, besides the statement you have referred to, of 
Pletcher and Sanders? — There were no other grounds, other than the confessions of those patties, 
except the memorial which was sent to the Secretary of State, which is in book No. 1. 
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299. Those were the main grounds upon which you obtained your pardon? — Those were 
substantially the grounds; I know of no other grounds. 


Even a modern commentator was unequivocal. Patrick Polden wrote in 2009: 


Public opinion, however, had begun to turn strongly in Barber’s favour with the publication of 
confessions by both Fletcher and William Sanders. Each emphatically exonerated Barber from any 
complicity and thereby undercut the prosecution case since neither had any discernible motive for 
such disinterested generosity ...° 


And 


... the terms of the confessions are such as to exonerate Barber from all complicity in the frauds.’ 


In his article on the case, Patrick Polden does not mention the alleged declarations of Lydia 
and Georgiana; the two women barely feature in his discussion. Nor did William mention either 
of them when answering question 254 from the Select Committee. 


These declarations of William’s innocence demand close examination and read in the light 
of wise comments from Jonathan Sumption, historian, barrister and retired Supreme Court judge: 


There are, however, some basic points about the nature of historical evidence that are broadly true 
in all periods. As a general rule, the more self-conscious a historical record is, the less valuable it is 
as a soutce of information. Take a royal proclamation of the kind issued by the Tudors to 
communicate with their subjects ev masse. It was intended to be read out at the sound of a bell in 
market squares across the country. It is a highly self-conscious source, deliberately contrived to 
make an impact on the public, perhaps as much by what it suppressed as by what it declared. As 
evidence of the government’s thinking, its value is limited by its public character and rhetorical 
purpose. ... Quite often, the best source for some fact is a document that incidentally records it in 
the course of fulfilling some utterly humdrum function: for example, an entry in the Exchequer 
accounts recording a payment to a diplomatic messenger, to a spy for an undercover mission or to 
a soldier for some unheroic enterprise. The reason for this is that of all government records, 
accounting documents are probably the least self-conscious. The clerk who writes them is likely to 
have little interest in the subject matter and none at all in the impact that it may make on outsiders 
ot later historians.® 


William’s petitions and memorials are off-the-scale in self-consciousness and in being 
‘deliberately contrived to make an impact on the public, perhaps as much by what it suppressed as 
by what it declared.’ But the same principles apply to a consideration of the ‘confessions’ of Joshua 
and Sanders. 


This Chapter will demonstrate, amongst many other things, that: 
(1) Joshua’s first Declaration was drafted — and handwritten — by William personally; 


(2) Joshua’s second Declaration was the product of conversations between him and 
McCallum, and, although it was written out by McCallum, William drafted it or at least 
worked with him on the wording; 


(3) William likely also worked with McCallum on the latter’s statement(s) — and in any 
event he freely changed it (or them) for publication. 
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William has a glaring problem: his repeated insistence (until the Select Committee) that all 
four co-defendants had ‘exonerated me from all guilty knowledge whatever’ — and we should bear 
in mind the strength of this clause and, also, of that last word, ‘whatever’. Even in the last version 
of his book, he emphasised that all four had cleared him. He provided a table with a column 
headed, ‘Evidence on which the Home Secretary declared Mr. Barber innocent’. It lists very 
familiar factors: the confessions, the reports of chaplains and so on. At the bottom of the column, 


he added: 


N.B.-Mr. Barber’s Memorial to the Home Secretary is a complete explanation of the circumstances 
which, on the trial, weighed against him. Upon the confessions he observes — “ALL'THE FOUR 
PARTIES WHO DESIGNED AND EXECUTED THESE FRAUDS ... [followed by the rest 
of the capitalised text quoted at the start of this chapter]’ 


Tempting though it is to ask William’s shade Which version of the Memorial did you mean?, more 
practically there are, quite simply, no written exculpatory declarations from Georgiana or Lydia. 
Furthermore, Georgiana refused, twice, at Newgate to make a declaration and said instead that 
William ‘knew all about it’. Her confession, partly read out at the Old Bailey and published in full 
a few days later, did not at all exonerate William. He claimed that Georgiana told ‘Dr. M’Murdock’ 


0 but no 


when she was taken to the Compter (on or about 10 January 1844) that he was innocent 
evidence of that was produced. His assertion is third hand — Georgiana told M’Murdock who told 


Sanders who told someone (perhaps William): 


When brought to the Compter, he [Sanders] was in an agony of distress; he then said to Dr. 
M’Murdock, in the presence of a turnkey, “I am a guilty man, but there is one here, though almost 
a stranger to me, I know to be as innocent as a child unborn, and that is Mr. Barber.” 


“But,” said Dr. M'Murdock, “he received your wife as Emma Slack.” 
“Yes,” replied Sanders, “and he knew no other.” 
To this the doctor replied, “Well, Mrs. Dorey told me he was innocent.""! 


Whether this is true or not, William cannot justify the gloss that they cleared him of ‘all’ 
guilty knowledge ‘whatever’. Nor did he ever produce a statement from the Doctor, who was in 
fact Dr Gilbert Macmurdo, surgeon of Newgate and a man fully prepared to give evidence as 
necessary. Most famously, in 1843, he swore that Daniel McNaghten was insane when he shot one 
Edward Drummond whom he believed to be the Prime Minister, Robert Peel.'? This was one of 
the most celebrated cases of the century, which led to the ‘M’Naghten Rules’ by which the sanity 
ot otherwise of a defendant is assessed and which remain extant today.'? Macmutdo appeared in 
numerous cases at the Old Bailey, mostly giving evidence about the mental state of the accused," 
but he would also give a character reference.” Why did William never produce a statement from 
him? Macmurdo worked at Newgate until he left on 10 August 1855.'° 


There is a detail hidden in a report of events at Mansion House which fulfils or comes 
close to Sumption’s category of a humdrum fact which meant little or nothing to the person who 
recorded it. William tried to answer the charge that he had fully investigated Ann Slack’s claim but, 
in contrast, had immediately accepted that of Emma Slack. His explanations were organic. In his 
May 1844 Petition, he claimed that he asked her questions after Joshua introduced her: 
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as Emma Slack when she produced the will. I asked her several questions about the Will and about 
her aunt which she answered without any appearance of embarrassment.!” 


By December, his story began to rely instead on the strength of her claim, although he still 
made some ‘inquiries’ of her (a more vague statement compared to his claim in May that he had 
asked about both the Will and Emma’s ‘aunt’): 


It has also been urged against me, that I narrowly scrutinized the claim of Miss Slack of Abbott’s 
Langley, but adopted that of Emma Slack without inquiry. It is not quite true that I received the 
claim of Emma Slack without inquiry; ... With regard to Emma Slack, her case presented itself in 
so conclusive a shape, that there seemed no room for doubt. Fletcher plausibly explained how he 
had met with her - there was the will, naming the very Stock; she produced a genuine certificate of 
the death. She was personally most respectable, and answered my inquiries without the slightest 
appearance of embarrassment;'8 


When he published his December Memorial, he was in a knot. To make inquiries would 
have been daft, because the claim was so strong, and so ‘No inquiry was necessary’. Having added 
this when he amended the Memorial, he forgot to delete his claim that she answered his inquiries 
or decided to leave it in, despite the inconsistency, to have it both ways: 


It has also been urged against me, that | NARROWLY SCRUTINIZED THE TITLE of Miss 
SLACK, of ABBOTT's LANGLEY, BUT ADOPTED THAT of EMMA SLACK WITHOUT 
INQUIRY. The latter assertion is not quite correct; ... With regard to Emma Slack, her case 
presented itself in so conclusive a shape, that there seemed no room for doubt. No inquiry was 
necessary, and the making of any by me, under such circumstances, would have been 
extraordinary indeed. Fletcher plausibly explained how he had met with the legatee (not at all 
wonderful as he had, or rather pretended to have, devoted two months to that object); there was 
the will naming the very stock; she produced a genuine certificate of her aunt's death; she was 
personally most respectable, and answered my inquiries without the slightest appearance of 
embarrassment;!? 


William would hit on an argument and develop it as time passed. He did not, at least 
expressly, suggest in his May 1844 Petition that ‘there seemed no room for doubt’, but mentioned 
rather that he had ‘asked her several questions about the Will and about her aunt’. He decided in 
December to strengthen this with ‘her case presented itself in so conclusive a shape, that there 
seemed no room for doubt’. He spent time changing this passage for publication (see Appendix 
35) but the significant amendment was the addition of: “No inquiry was necessary, and the making 


of any by me, under such circumstances, would have been extraordinary indeed.’ 


Tucked away in Mr Cope’s report of his conversation with Lydia (Emma Slack’) is a 
passing, humdrum, comment she made about this encounter with William: 


When I went to Sanders and his wife and asked him whether they would have any objection to 
sign an instrument of the kind, they replied that they had not. Mrs. Sanders stated that she had 
been only concerned in one case, and that she had only seen Mr. Barber once, and that in his 
professional capacity for a minute in this business, and, of course, she could have no objection.” 


A minute? Hardly time for ‘several questions about the Will and about her aunt’ together 
with her answers. No wonder William never mentioned the article in which this appeared. A nice 
example of Sumption’s category: a comment recorded by Mr Cope in a relatively routine task. 
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In his unpublished Supplement to his May 1844 Petition (but never again), William 
described further exchanges with Emma Slack which are also in contradiction of Cope’s 
unselfconscious recording of Lydia’s comment that she only saw William for a minute: 


When Fletcher introduced Mrs. Sanders as Miss Slack she said “I am told Sir a Solr. is not absolutely 
necessary” I replied no not essential. Fletcher said it will save you much personal trouble. She asked 
the probable addl. expense of employing a Solr. I said ten or £15. She said if it would not exceed 
that she would prefer to have my assistance.?! 


Perhaps this is what took up the minute they were together. 


Emma’s alleged inquiry teed up one of William’s favourite urgings, that he was as innocent 
as the proctor and the stockbroker, his next sentence being: “With more truth might it have been 
said the Business could not have been done without the aid and influence of a Proctor and 
StockBroker whose conduct is not impeached altho’ quite as capable of misconstruction as mine.’ 


William’s story that he asked several questions of Lydia seems to be simply made up. It is 
inconsistent with what she told Cope and with William’s own insistence that no inquiry was needed 
because the claim was so solid. He invented Emma’s question as support for his broader tactic of 
claiming that Joshua deceived him: she would only have talked to him in this way if she had first 
cleared it with Joshua. William ultimately decided — rightly — that it did not help; he did not repeat 
it in his Memorial. 


Although William suppressed what Cope had said in May 1844 at Mansion House, he 
would undoubtedly have known about it. This probably explains why he did not repeat the 
supposed conversation about fees, played down his questioning of ‘Emma’ and changed tack to 
an insistence that no inquiries were necessary. It is significant that her immediate reaction was to 
say that she had only seen William for a short time. Had William’s version been true, she might 
well have said: ‘Oh, yes. I only saw him once, but he spent some time asking me questions about 
the Will and my aunt.’ Nor did she say, for example, that Joshua, her sister, or her husband often 
talked about how it was necessary to fool the innocent William. What becomes increasingly clear 
is that the impostors were not treated by William as genuine clients, or even real people. They were 
ciphers. He was working with Joshua. He would not ask awkward questions, and the impostors 
were to keep quiet at Doctors’ Commons so that he could deal with anything raised by a proctor. 
Lydia’s evidence, such as it is, is more damaging than helpful to William. 


There is also a notable similarity between William’s arguments in his Memorial quoted 
above (‘she produced a genuine certificate of her aunt's death; she was personally most respectable, 
and answered my inquiries without the slightest appearance of embarrassment’) and the text of 
Joshua’s second Declaration: ‘He read the Will with attention, and asked several questions which 
Mrs. Sanders answered without any apparent embarrassment and to satisfy his enquiries, she 
produced to him a certificate of the Registry of her Aunt's death at Pimlico.’ William would say 
that he was simply reflecting what Joshua had signed up to in the Declaration, but these assertions 
do not tie up with Lydia’s ‘minute’ spent with William; and they are, as with the whole of the 
Declarations, suspiciously precise in purporting to confirm William’s arguments and nothing else: 
ticking the box against his familiar list of requirements. 
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It is therefore not surprising that when William appeared before a Select Committee, he 
avoided mentioning Lydia (and Georgiana): by then he was saying that (only) Joshua and William 
Sanders had declared his innocence. 


Joshua’s Declarations 


Joshua signed two Declarations, dated 28 June and 1 July 1844, while on board the 
Agincourt. Various people described him later, and repeatedly, admitting William’s innocence, but 


none were able to persuade him to sign a document to that effect. 


And none of them mentioned Cope’s report of his approaches to the gang in Newgate. 
Before the Declarations 


A reader of William’s various accounts (or of Patrick Polden’s analysis) will not find any 
mention of Cope’s investigations and inconvenient conclusions. Not only was the incident 
reported in Te Times, it was picked up by the Hampshire Times of 4 May 1844: 


A short time previous to being removed from Newgate, Barber requested Fletcher and the others 
to sign a declaration to the effect that he was innocent, and that his only connection with the will 
forgeries was his being employed as the attorney. They replied that he knew very well that they 
could not sign such a declaration.” 


Cope was involved in what was William’s second attempt to get declarations, after his 
conviction. William mentioned his first attempt — this one being pre-trial — in his May 1844 
Petition, blaming the Governor of Giltspur Compter for the outcome: 


Before the trial I placed in the Governor of the Compters hands a letter requesting him to have it 
delivered to Fletcher and urging him to declare the real facts as far as I was concerned with these 
cases. The Governor however dissuaded me from communicating with him in anyway observing 
that nothing which he could say could benefit me.?? 


The detailed account in The Times of the second attempt, through Cope, was discussed in 
Chapter 22. William later kept quiet about it because Fletcher had refused to sign a declaration. The 
Governor of Newgate, Mr Cope, described how William wanted his four co-defendants to sign ‘a 
declaration which I have drawn up ... to the effect that they all declare my innocence ... and that 
they believe that I acted in them merely as a professional man.’ Joshua and Georgiana not only 
refused but asserted his guilt: 


Mrs. Dorey, when I asked her whether she was willing to sign a declaration that she believed Mr. 
Barber to have no guilty knowledge of the transactions of which he was convicted, replied, 
“certainly not; for Mr. Barber knew all about it. I cannot sign anything of the kind.” I put the same 
question to Fletcher, and he also declined to sign any declaration of the kind, as Barber was well 
acquainted with everything about the transaction.” 


The first Declaration 


Joshua’s Declaration of 28 June 1844 was printed in The Times on Monday 1 July.” It reads 
very much like something William had drawn up: 
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I solemnly declare that, to the best of my knowledge and belief, William Henry Barber had no 
guilty knowledge that the will of Anne Slack was a forgery, or that it was otherwise than a legitimate 
and proper matter of business. As such, it was introduced by me to him, as stated in my first 
examination at the Mansion House. And I further declare, that to my knowledge and belief, he had 
no guilty knowledge of either of the cases which have recently formed the subject of indictment. I 
make this declaration with no other motive than to do an act of justice to Mr. Barber as far as lies 
in my power. 


JOSHUA FLETCHER. 
(Witness) MATTHEW HALL CUTTRESS 
Joshua did not write this Declaration. William did. 
a. Numbers 


The original, handwritten Declaration shows two examples of unusual 8s and 4s:7° 


EXAMPLE 1 — The Declaration - William 


This is how William wrote numbers. Compare it with the Supplement to his May Petition”’ 
and a date quoted in the original Petition:* 


EXAMPLE 2 — Supplement to William’s Petition - William 


EXAMPLE 3 — William’s Petition - William 
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In contrast, in Joshua’s letter to William of 29 December 1842 we can see that the 8 is fully 
formed.” 


EXAMPLE 4 — Original of a letter from Joshua - Joshua 


Similarly, in the same letter, the 8 in 1843 is written in full. 


EXAMPLE 5 — Original of a letter from Joshua - Joshua 
We also see this in Joshua’s letters to William of 17 and 23 January 1843: 


EXAMPLE 6 — Originals of letters from Joshua - Joshua 


Joshua’s letters are seen in two forms. A few originals are on the Home Office file. When 
William was writing his Petition etc, he quoted Joshua’s letters and the ‘copy’ was therefore in his 
handwriting. This included writing Joshua’s address, and so we can compare Examples 5 and 6 
with how William wrote largely the same text:” 
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EXAMPLE 7 — handwriting of William 


The numbers are differently composed. Also, Joshua gave his J a tail, but William did not. 
William’s J can be seen in Example 7 and, most significantly, in Example 1: the original 
Declaration. 


There is no doubt that the date in the Declaration was not written by Joshua, and its text 
is in the same hand, including the J in ‘June’, which is seen again later in the Declaration, for the 
wotd ‘Justice’, with no tail below the line: 


EXAMPLE 8 — William (From EXAMPLE 1) 


There is also a much stronger right-leaning slant — a feature of William’s writing — in the 
Declaration than in Joshua’s letters. 


However, regardless of all that, there is clinching evidence that the Declaration was written 
by William. We see in the Declaration an idiosyncratic abbreviation for ‘Examination’: 


EXAMPLE 9 — from the Declaration - William 


And here are William’s versions of ‘Expense’ and ‘Exceed’ from the Supplement to his 
Petition: 
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That William wrote out the Declaration is not surprising given that his proposal to the 
Governor at Newgate was to have Fletcher and the others sign what he himself had drawn up.” 


A final question to answer is whether the Declaration we see on the Home Office file is 
the original, as signed by Joshua, or a copy. It is the original. William wrote the text and Joshua signed 
at the bottom This is evident by looking first at a letter sent by Joshua to William dated 22 October 
1841.* The signature is: 


The signature on the Declaration of 2 July 1844 held in the Home Office is essentially the 


same: 


The original wording of the Declaration was changed by a crossing-out and insertion (see 
the text above the symbol “’ (which of course is not evident from the published versions): 


The first draft read ‘and I further declare that I verily believe he had no guilty knowledge’. 
This was changed to ‘and I further declare that Fes to my knowledge and belief¥e he had no 
guilty knowledge’. Would Joshua have written ‘I verily believe’? And why was this changed, to 
become ‘to my knowledge and belief’? The wording suggests that William had a significant hand 


in the drafting. The change strengthens the Declaration from mere belief to ‘knowledge and belief. 
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It is difficult to imagine Joshua feeling any great motivation to make such a change once the 
Declaration had been written out. 


That the original Declaration was sent to the Home Office is confirmed in a later dispute 
about where it was. William said that the original documents were there. His solicitor, Mr 
Stevenson, wrote on 8 March 1850 to Sir George Grey: 


In the course of the recent argument before the Court, it was stated by Sir Frederick Thesiger, that 
“Inquiry had been variously made as to what had become of the SUPPOSED confessions of 
Joshua Fletcher and William Sanders, made in the year 1844; what was done with them, how they 
were procured, and how they were used, and no satisfactory answer has been given.” This 
statement I heard with inexpressible surprise, because so long ago as the 19th February, 1849, I 
produced to Mr. Maugham, the secretary of the Incorporated Law Society, for his examination, 
the originals of the various documents set out in Mr. Barber's pamphlet, excepting those which 
had been forwarded to her Majesty's Government: and with regard to the original confessions 
of Fletcher and Sanders, I referred Mr. Maugham to the Home-office; where I acquainted 
him they had been deposited immediately after they had been made; and not the slightest 
additional inquiry has ever been made of Mr. Barber or myself respecting them.* 


Joshua’s first Declaration was sent to the Home Office by William’s erstwhile clerk, Robert 
Peckham, with a Petition which included evidence from Peckham himself. The Petition, on the 
Home Office file, is incomplete and is neither signed nor dated: 


... the Honorable Members of the House of Commons 
The humble Petition of Robert Peckham of no. 5 Verulam Buildings Grays Inn humbly 
Sheweth 


That your Petitioner received by the Post the annexed Document being a Declaration by 
Joshua Fletcher of the innocence of his fellow Convict William Henry Barber (the latter having 
been convicted of uttering a Forged Will with a Guilty knowledge). 


That your Petitioner yesterday proceeded to the Convict Ship lying off Woolwich named 
the Agincourt on board of which such Declaration was signed. 


That your Petitioner there saw the said Joshua Fletcher and enquired of him (showing him 
the said annexed Declaration) if that were his (Fletchers) signature to which he replied “Yes.” 


Your Petitioner then said “You allege there that Barber is perfectly innocent” to which 
Pletcher replied “Yes certainly — I never said any thing to the contrary”. 


Your Petitioner further sheweth that he has been informed and verily believes that William 
Saunders, Lydia Saunders, his Wife, and Georgina Dorey have frequently asserted the innocence 
of the said William Henry Barber and that the said Joshua Fletcher William Saunders and Lydia 
Saunders would if applied to furnish a true report of their connection with the Frauds — the division 
of the Plunder [?] which in your Petitioner’s opinion would fully establish the fact of the Jury having 
[?] an erroneous Verdict in convicting the said William Henry Barber. 


Your Petition[er] under these Circumstances humbly prays that the departure of the said 
William Henry Barber and Joshua Fletcher will be delayed until such enquiries have been made as 
to which your Honorable House may deem expedient. 
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And your Petitioner will ever pray. [ends]>° 


The exact process by which the Declaration came to Robert Peckham is unclear. He wrote 
that he received it through ‘the Post’, but not from whom. That is slightly strange, but not beyond 
possibility: William later reported that convicts were allowed to write letters from Woolwich.” It 
is also surprising that Joshua was prepared to speak to Peckham. Joshua’s comment that he had 
never said anything contrary to William being innocent is, at the least, a lie on his part, because he 
had told the Governor of Newgate that he could not sign such a Declaration because William was 
‘well acquainted with everything’. It is also noticeable that Peckham, after identifying all four 
defendants as having declared William’s innocence, omitted Georgiana from the list of those who 
‘would if applied to furnish a true report’ of what happened, no doubt because of her assertion 
that he was guilty. 


In his 1853 Book, William quoted the article in The Times which accompanied its 
publication of Joshua’s Declaration.” He omitted a sentence: ‘The witness whose name is 
appended to the paper is, we believe, an officer of the convict vessel.’ This was an error: the witness 
was not an officer. Matthew Hall Cuttriss (or Cuttress)” 
sentenced at Essex Assizes.‘' He was a habitual burglar and pleaded guilty at his trial. A police 


was a fellow transportee who had been 


officer gave evidence that ‘he had found property in the possession of the prisoners which had 
been identified as portions of four burglaries in the neighbourhood of Cambridge.” He too was 
on his way to Australia for life. 


The Sun reported on 9 July that, “Fletcher a few hours after he got on board voluntarily and 
unsolicited made a written statement, declaring that Barber had no guilty knowledge of the 
forgeries which were effected by him (Fletcher) and the other prisoners, Sanders and his wife and 
Mrs. Dorey.’ There is one unquestionably glaring inaccuracy in this: Joshua did not admit in the 
Declaration that he had ‘effected’ the forgeries; in fact, he did not admit his own guilt at all. Also, 
it is not clear how the reporter ‘knew’ that Joshua made the Declaration ‘voluntarily and 
unsolicited’. William had solicited a declaration three times and at least two of his requests had 
been communicated to Joshua.*’ Given also that William himself wrote out the 28 June 
Declaration, it was hardly ‘unsolicited’. The gloss likely came from William via Peckham. 


Rather unguardedly, William later let slip that the first Declaration was in effect wrung out 
of Joshua by another convict, John Smith (not to be confused with Deputy Assistant Commissary 
General John William Smith). Convict Smith himself wrote that he became convinced of William’s 


innocence and: 


I have been induced to speak seriously to Fletcher on the subject, and have urged him to enter into 
a detailed narrative of the circumstances of the case ...#4 


William’s version of this was that Smith ‘remonstrated with’ Joshua and ‘drew’ admissions 
from him: 


One of the convicts, named Smith, formerly a stockbroker, had been a fellow-prisoner with 
Sanders, by whose statements he had become persuaded that I was suffering undeservedly, and 
remonstrated with Fletcher on the subject, and drew from him the admissions embodied in his 
published confessions. 
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Voluntarily? Unsolicited? 


Yet another convict, William McCallum, asserted that it was he who ‘urged upon Fletcher 
the duty of making a more detailed statement in explanation of the business’ which led to the 


“© Do we have a contest between them for the credit? Or is it undeniable that 


second Declaration. 
Joshua was under pressure from all sides, despite William’s later denials, to make these 


Declarations? 
The second Declaration 


William was perhaps warned, or concluded himself, that the first Declaration was 
unconvincing: a mere assertion with no detail, let alone a vivid, telling detail that would give it 
credibility. Would some busy-body notice that it was in William’s handwriting? The mistake in The 
Times, that Cuttriss was an officer on the ship, may also have given William or his friends an idea: 
that it would be better to have a witness who was not a criminal. 


The second Declaration was more detailed, including reference to all four transactions that 
were prosecuted (Burchard, Hunt, Stewart, Slack) rather than, in the first Declaration, only the two 
which were tried. This is the text from the original, held on the Home Office file and is the same 
as that printed in The Times on 4 July:*” 


Purther Declaration of Joshua Fletcher 


It may be proper that I should state, in furtherance of the Declaration I made on the twenty eighth 
day of June last, that, to the best of my knowledge and belief, William Henry Barber had no 
knowledge of Mrs. Richards than as Miss Stewart, of Mrs. Dorey than as Miss Burchard, of William 
Sanders than as Thomas Hunt, or of Lydia Sanders than as Emma Slack, [- they having respectively 
represented themselves to him, in my presence, as Elizabeth Stewart, Eliza Burchard, Thomas 
Hunt, and Emma Slack.**] 


With regard to the Will of Anne Slack, he could have no knowledge whatever of it, until Mrs. 
Sanders, personating Emma Slack, produced such Will to him, which she did in my presence; and 


from the manner in which the several matters were introduced to him, and appearances preserved, 
there was nothing to excite the suspicion of a prudent solicitor. I was a client of Barber's of some 
years' standing, and of independent property; as such, he had known me since he first became my 
Solicitor. He read the Will with attention, and asked several questions which Mrs. Sanders answered 
without any apparent embarrassment and to satisfy his enquiries, she produced to him a certificate 
of the Registry of her Aunt's death at Pimlico. And I feel further bound to state, that Mrs. Sanders 
presented herself to Mr. Barber disguised - wearing light hair, and affecting to have the gout in her 
hands and feet, which seemed to support her alledged [sic] relationship to the assumed Testatrix, 
who appeared from the certificate produced to have died of Gout. 


And to the best of my knowledge and belief, Mr. Barber had no share of, or other participation in 
the proceeds of the above transactions, or either of them, beyond his proper and usual professional 


remuneration. 


I should also state that he has been concerned for me as my Solicitor generally, and that I had 
employed him to negotiate terms with several parties whom I had traced out as the true owners of 
unclaimed Dividends, and who were put into possession of such property, so that he had no reason 
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to suspect any of the cases for which he has been prosecuted were in the slightest degree irregular, 
of improper. 


It was under my instructions that he wrote to Captain Foskett, and the object of which was to 
ascertain if his sister-in-law was the owner of the Stock. I reported to Mr. Barber that she was not 


the owner of such stock, as her handwriting was wholly dissimilar; and as the owner of it had 
executed a Power of Attorney upwards of ten years before, which Capt. Foskett's sister-in-law was 
then incompetent to have done, she being at that time, from Capt. Foskett's own statement, a 
Minor. The report I so made to Mr. Barber was grounded upon information which I received from 
Christmas, the Bank Clerk. 


If the application made by Barber to be tried seperately [sic], so that he might have elicited the 
whole truth, by calling myself and the other parties accused, had not been resisted by the 
Prosecution, he must have been not only acquitted, but completely exonerated from the slightest 
culpability. 


As I understand, it has been stated that I have refused to admit Mr. Barber's innocence, I feel called 
upon to contradict this, and to state that I have only objected to sign or, declare that which might 
have a tendency to prejudice myself. 


Joshua Fletcher 


The above statement was committed to writing by me from the instructions of Joshua 
Pletcher. 


William McCallum 


Signed by Joshua Fletcher in presence of 


On board the ship ) Chas. Hy. Fuller 
Agincourt ) Surgeon R.N. 
2nd day of July 1844 ) Superintendent 
Agincourt Convict 


Ship 
The version William published in his 1853 Book is different.’ In the reproduction below, 


sttike-through indicates text which he removed. Added text is in red. Underlining in the original 
was removed when it was printed. Italicisation was added in William’s published version. 


Further Declaration of Joshua Fletcher 


It may be proper that I should state, in furtherance of the Declaration I made on the erent+-eiehth 
day-of 28" June last, that, to the best of my knowledge and belief, William Henry Barber had no 
knowledge whatever of Mrs. Richards than as Miss Stewart, of Mrs. Dorey than as Miss Burchard, 
of William Sanders than as Thomas Hunt, or of Lydia Sanders than as Emma Slack, [- they having 
respectively represented themselves to him;is-mypresenee; as Elizabeth Stewart, Eliza Burchard, 
Thomas Hunt, and Emma Slack, in my presence.*!] 


With regard to the “Awill of Anne Slack, he could have no knowledge whatever of it, until Mrs. 
Sanders, personating Emma Slack, produced such 4H to him>whieh she did in my presences. And 
from the manner in which the several matters were introduced to him, and in which appearances 
were preserved observed, there was nothing to excite the suspicion of any prudent solicitor. 
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I was a client of Barber's of some years' standing, and of independent property;. aAs such, he had 
known me simee from the time he first became my Solicitor. He read the Wwill in question with 
attention, and asked several questions which Mrs. Sanders answered without any apparent 
appearance of embarrassment; and to satisfy his einquiries, she produced to him a certificate of the 
Registry of her the Aunt's death at Pimlico. And I feel further bound to state, that Mrs. Sanders 
presented herself to Mr. Barber disguised - wearing light hair, and affecting to have the gout in her 
hands and feet, which ced to ee her egies relationship to the assumed testatrix he 

ee . The certificate set forth that the 


deceased died of gout in the stomach. 


And to the best of my knowledge and belief, Mr. Barber had no share ef, or ethet participation in 
the proceeds of the above transactions, or either of them, beyond his prepetandusual professional 
remuneration. 


I should also state, that he has been concerned for me as my Ssolicitor generally, and that I had 
employed him to negotiate terms with several parties whom I had traced out as the frve owners of 
unclaimed Ddividends, and who were put into possession of such property-sethatke. He had 
therefore no reason to suspect, as far as I know, that asy-ef the cases for which he has been 
prosecuted were in the slightest degree irregular; or improper. It was under my instructions that he 
wrote to Captain Foskett, and the object of which was to ascertain if his sister-in-law was the owner 
of the Sstock. I reported to Ms; Barber that she was not the-ewnetofsuek-stoek, as her handwriting 
was wholly dissimilar, and as the owner of #t the stock had executed a power of Aattorney upwards of ten 
years before, which Captain Foskett's sister-in-law wasthea would have been incompetent to have 
done, she being at that time, from Captain Foskett's own statement, a Mminor. The report I so made to 
Mr. Barber was grounded formed upon information whieh that I received from Christmas, the 
Bank clerk. 


If the application made by Barber to be tried sepearately; (so that he might have elicited the whole 
truth, by calling myself and the other parties accused;) had not been resisted by the Pprosecution, 
he must have been not only acquitted, but eesrpletel: exonerated from the slightest culpability. 


As I understand, it has been stated that I have refused to admit Mr. Barber's innocence;: I feel 
called upon to contradict this, and to state that I have only objected to sign or declare that which 
might have a tendency to prejudice myself. 


Joshua Fletcher 


Signed and declared before me, on board the Agincourt, at Woolwich. 
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CHAS. Hy. FULLER R.N., Surgeon Superintendent. 


Many of these changes are inconsequential, such as spelling corrections and capitalisations, 
but others are important. That William felt able to do this, running the risk of being caught, is 
illuminating. The version published in The Times follows the original but of course no one reading 
William’s book was likely to carry out (or, it seems, did carry out) a close comparison such as that 


done above. 


William liked the word ‘whatever’ and it is very noticeable that he added it to the first 
paragraph: “Barber had no knowledge whatever of. He first changed this in about December 1844 
when he wrote out a copy of Joshua’s second Declaration to send with his Memorial.” Much later, 
in what he published, he changed ‘a’ to ‘any’ in the second paragraph: ‘nothing to excite the 
suspicion of any prudent solicitor’. These changes, obviously, provide much additional emphasis 
to the point being made. (And are similar to his substitution in the first Declaration of ‘to my 
knowledge and belief for ‘I verily believe’.) 


The amendments demonstrate an experienced legal mind at work: why, one would think 
on first reading, would W7/Mam want to add a qualification that, ‘He had therefore no reason to 
suspect, as far as I know, that asy-ef the cases for which he has been prosecuted were in the 
slightest degree irregular; or improper’? The answer is that William was alive to an objection — 
which remains valid — that even Joshua might well not know whether William suspected that the 
transactions were dishonest (unless he admitted it). Only William could know. And the phrase 
‘reason to suspect’ is deliberately precise too, applying an objective rather than a subjective test. 
Of course, linking this with William not suspecting that the cases were ‘in the slightest degree 
irregular or improper’ is very strong and would catch the eye of an alert inquirer. And what of the 
suspicious aspects of Szewart, when we read of ‘no reason to suspect’ that ‘any of (and those two 
words were deleted) the cases were irregular or improper ‘in the slightest degree’.’ William’s 
decision to delete ‘any of might have been to head off an inquirer who suggested that there were 
suspicious aspects also in Burchard and Hunt, or that the cumulative effect of all four created 
suspicion — and that Joshua’s Declaration was therefore inaccurate. To this, William’s answer, or 
argument, might be that ‘the cases for which he has been prosecuted’ were only S/ack and Stewart. 


The second Declaration claims (as noted in Chapter 8) that it was Joshua who identified a 
key problem rather than William: namely, that Ann Slack could not have been the beneficiary 
because she was supposedly too young to have executed the Power of Attorney. But William’s 
position was unequivocal: that it was he who spotted this. He did not dispute Foskett’s evidence 
that, as soon as the Captain estimated Miss Nancy ’s age to be twenty-seven, his own response was 
‘Forty will do.” 


Joshua’s version is ‘I reported to Mr. Barber that she was not the owner of such stock... 
as the owner of it had executed a Power of Attorney upwards of ten years before, which Capt. 
Foskett's sister-in-law was then incompetent to have done, she being at that time, from Capt. 
Foskett's own statement, a Minor.’” This is an attempt to shift the deduction, and decision, about 
her age from William’s conscious thought to instructions he recetved — ‘reported to’ — from Joshua. 
It is also a lie: Joshua did not report this to William. 
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Another important feature of the handwritten Declaration is that words were inserted only 


because of William’s concern to cover all bases: 


Barber had no knowledge of Mrs. Richards than as Miss Stewart, of Mrs. Dorey than as 
Miss Burchard, of William Sanders than as Thomas Hunt, or of Lydia Sanders than as 
Emma Slack, [- they having respectively represented themselves to him, in my 
presence, as Elizabeth Stewart, Eliza Burchard, Thomas Hunt, and Emma Slack.| 


This is the image from the original: 


In the context of the statement, the addition was unnecessary and, like most of the 
statement, it reads as if drafted by William with a lawyer’s eye on what (he thought) was needed — 
particularly that little extra ‘in my presence’ (which in the published version was also moved from 
the middle of the sentence to the end, presumably to give it emphasis). It is inconceivable that the 
reluctant, truculent Joshua, who ever wrote out a declaration for William in his own hand, would 
be so keen to make this point as to add text to an already written Declaration. 


William’s position was that this was Joshua’s Declaration, written down by McCallum, but, 
as can be seen, there are multiple reasons to believe that it was drafted by a lawyer — well, by 
William. Which, of Joshua and McCallum, thought it necessary to deploy one of William’s favourite 
tactics by including, ‘I should state, in furtherance of the Declaration I made on the twenty 
eighth day of June last’? Who wanted to include the words added in later: ‘they having respectively 
represented themselves to him, in my presence, as Elizabeth Stewart, Eliza Burchard, Thomas 
Hunt, and Emma Slack’? Did Joshua or McCallum habitually qualify what they wrote as being ‘to 
the best of my knowledge and belief etc? 


William’s desperation to make both the original and amended Declarations as 
comprehensive as possible also led him into appointing Joshua as a legal expert who could opine 
on what would cause any prudent solicitor to become suspicious: 


... there was nothing to excite the suspicion of any prudent solicitor. 


Having got up a head of steam, and being unable to restrain himself from going well over 
the top, William had Joshua give another legal opinion and make a remarkable assertion: 


If the application made by Barber to be tried sepearately; (so that he might have elicited the whole 
truth, by calling myself and the other parties accused;) had not been resisted by the Pprosecution, 
he must have been not only acquitted, but eempletel exonerated from the slightest culpability. 


At least William spotted that ‘completely’ was redundant before ‘exonerated from the 
slightest culpability.’ Assertions about what would have happened at a separate trial or trials are 
fanciful, as discussed in Chapter 29. 
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William saw wording in the original statement that could realistically only have come from 
a lawyer and so he edited it out: ‘Barber had no share ef, or etket participation in the proceeds of 
the above transactions, or either of them, beyond his preperanduseal professional remuneration.’ 
An opposing lawyer who read the original wording would immediately make a note to ask Joshua: 
And how do you know that Mr Barber's remuneration was ‘proper’; and How do you know it was ‘usual’? This 
might seem like a small detail, but William really wanted Joshua to say only that he had not received 
anything from the proceeds other than payment of his bill; with that objective it was unnecessary 
to risk getting into opinion on ‘proper and usual’. Similarly, the removal of ‘other’ participation in 
the proceeds reduces the risk of a question: What other participation did you have in mind, Mr Fletcher? 
Reflecting on this deletion makes one wonder why it was in the original statement: was there some 
other way that William could have been rewarded, rather than by a direct share? Inflated bills for 
other work, gifts? It was almost certainly William who chose that original wording and who 
changed it. Recall that William perilously wrote, and later quickly suppressed, that he lost money 
by the rejection of Miss Nancy: ‘I should have had the pleasure, and the pecuniary benefit of 
introducing her to her property as I did with the Robins’ family, David Smith’s family and several 
others.”” This explains why he initially included a (false) denial of ‘other participation’: Mr. Barber 
had no share ef, or etket participation in the proceeds of the above transactions’. Because he did 
have ‘other participation’ in the form of ‘pecuniary benefit’, but he did not want to face awkward 


questions by anyone who spotted the denial. 


William’s addition of the sentence “The certificate set forth that the deceased died of gout 
in the stomach’ is a classic lawyer’s amendment. Instead of the weaker ‘who appeared from the 
certificate produced to have died of Gout’, he makes a positive statement in the active voice, 
asserted by official, documentary evidence. 


The involvement of the Royal Navy Surgeon, Charles Fuller, was beefed up. The 
handwritten statement shows only that Joshua signed the document in Fuller’s presence, but the 
published versions add that it was also ‘declared’ before him. (William made this falsification as early 
as in the printed version of his Memorial published in 1849. It is repeated in the 8" and 9" 
editions.) Statements from William McCallum, a forger of Bills of Exchange,” also confined on 


the Agincourt, seek to plug the gap. His role is worth exploring. 
William McCallum — amanuensis for the second Declaration 


William McCallum had quickly become a close friend of William. He wrote out Joshua’s 
second Declaration. That is not disputed; but it is confirmed by his use of the same misspellings 
in his own statement and in the one he wrote out in Joshua’s name: ‘alledged”” and ‘seperately’. 


There are three statements in his name. They were given dates of 21 September 1844,” 10 
January 1845,” and 20 February 1845." But the dating is a mess. 


The latter two seem to have been, purportedly, the same: one a printed version of the 
other, handwritten, statement. But strangely, the printed version is dated before the handwritten 
one. The dating is unreliable. The handwritten statement of 21 September 1844 is clearly authentic, 
written by McCallum. William edited it down (from about six pages to one) when he wrote out his 
own handwritten version, which he dated 20 February 1845. He then produced a third version, 
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that published in various places including in his book of 1853, and in which, for unknown reasons, 
he brought its supposed date forward to 10 January 1845. To reduce confusion, we will refer to 
them in this order: 


1) 21 September 1844 — handwritten, by McCallum — the September statement (Appendix 
32), 

2) 20 February 1845 — handwritten, by William” — the February statement (Appendix 37). 

3) 10 January 1845 — the printed statement published in various of William’s pamphlet 
and Books (Appendix 38). 


McCallum himself explained how he came to be aboard the Agincourt: 


As it may be inquired who and what am I that make this communication it may be necessary to 
state that I lately had a confidential situation in an eminent Mercantile xx house in Glasgow, and 
having unfortunately entered into commercial speculations on my own account, and beyond my 
means, I, to raise the necessary capital, forged bills of exchange to a considerable amount, hoping 
that I should be able to meet them as they fell due. The forgeries were discovered. I at once 
surrendered myself to justice, made every restitution in my power by giving up all my property, and 
having pleading guilty on trial was sentenced to transportation.” 


McCallum’s first statement, of September 1844 (1) is long and discursive. Those that follow 
are brief and focused on how he came to write down the second Declaration, which Joshua signed. 
He also described this in the September version: 


It will be remembered that it was I who received Joshua Fletcher's instructions for the declaration 
he made showing Mr Barbet’s entire innocence. An explanation of the circumstances under which 
this avowal was made may be proper. Having seen Fletcher’s statement of the 28th June, I was 
induced to speak to Barber on the subject, and afterwards to Fletcher; and receiving a strong 
impression of Barber's innocence, I urged upon Fletcher the duty of making a more detailed 
statement in explanation of the business. He then gave me the particulars, which I committed to 
writing: he read my draft with scrupulous attention, and made several corrections. This statement 
Iam quite sute was a bona fide the one, and emanated from no concertion® between Barber and 
Pletcher. From the first moment they met on board Barber has avoided Fletcher as far as their 
position would admit. He evidently regards him with that abhorrence for which he has had such 
fatal cause. From the manner in which Fletcher made his statement, I am quite convinced he has 
done Barber but niggardly justice, and that he might have stated many particulars which would 
have still more clearly demonstrated his innocence. Indeed he appears to have been constrained to 
make the statement he did - in other words, ashamed daily to meet the eye of the man he had so 
previously injured without divulging the truth. The Surgeon Superintendent on board having 
attentively read the declaration over, said to Fletcher in a serious tone, 


“Ts this true?|’’] 
Pletcher replied [‘] Yes Sir it is quite true”. 


[“]Why then,[’’] continued the Superintendent [“]did you not declare this at the Trial?|’’] 
Pletcher said [“]I was jointly indicted with him, and had no opportunity of doing so.|”’]°? 


This detailed statement was made on the 2nd of July last. Since that period I have minutely read 
over the whole of the report of the trials in the “Times” paper extending over nine days. The mass 
of matter produced upon this occasion I have studied with an attention very few have probably 
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bestowed upon it; I have also interrogated Barber and Fletcher separately, and at great length, upon 
all the points connected with the transactions; and I solemnly declare that the result of my labours 
is a most perfect conviction of Barber’s entire innocence.” 


For comparison, note a part of the February statement (2) (with eccentric punctuation): 


After much pressing he allowed me to commit to writing the purport of his admissions. He read 
my draft with scrupulous attention and made some slight alterations. After making a fair copy of 
it l accompanied him to the Surgeon Superintendent who on reading it said 


“Pletcher is this true?” 

“Yes” he replied “it is quite true Sir” 

Why then “continued the Surgeon did you not declare this at the trial?” 
Fletcher answered “I had no opportunity being jointly indicted with Barber’’.”! 


This is a report of an alleged incident on 2 July 1844, when Joshua signed the Declaration. 
Puller gave a statement in William’s support on 21 September 1844 but did not mention any such 
exchange with Joshua: 


Her Majesty's hired Convict Ship 
Agincourt Sept 21st 1844 


I do hereby certify, that, as far as my observation has extended, there has been no intimacy since 
their arrival on board this ship subsisting between Barber + Fletcher: on the contrary I feel 
convinced there is a feeling of decided hostility existing between them, and that any testimony of 
the latter in favour of the former may be received as genuine. 


I feel myself further bound to certify that from the apparently straightforward statement of Barber, 
from his sincerity of air and manner, from the way in which he has put questions to Fletcher in my 
presence entirely exonerating himself from any guilty knowledge of the transactions for which he 
is suffering he has produced on my mind the most favourable impressions of his innocence only 
subject to the doubt created by his having been found guilty by an intelligent jury; and under the 
direction of an able and impartial judge. 


Given under my hand on board ship in Symons Bay, Cape of Good Hope 
Chas. Hy. Fuller, R.N., Surgeon Superintendent.” 


This is a reminder that the original of Joshua’s second Declaration was endorsed ‘Signed 
by Joshua Fletcher in presence of Fuller and the published version became the much stronger 
‘declared before’ Fuller. Why did William make this change? There are two likely alternative 
explanations. 


The first that is he believed, from McCallum, that Fuller did ask Joshua whether the 
statement was true and concluded, perhaps understandably, that that constituted a declaration of 
truth before the surgeon. He took the risk of adding ‘declared’ perhaps after a classic lawyetr’s self- 
justificatory dialogue with himself: Well, if challenged, I will point out that it was indeed declared 
before Mr Fuller and so is accurate. But that does not justify falsifying a supposed copy of a 
declaration. 
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The second is worse: that Fuller did not actually ask Joshua if the statement was true, but 
simply witnessed him signing it — as the original Declaration records — and that William asked 
McCallum to invent the exchange between Fuller and Joshua to justify the change to ‘declared 
before’. 


Neither alternative is particularly attractive for William. He knew the significance of the 
added wording, because he later specifically relied on Joshua having declared the statement before 
Puller, and could not even resist yet another flourish by adding that it was ‘attested by’ Fuller. This 
was in a document of 1848, in which he repeated some of the alleged exchange between Joshua 
and Puller and made yet further changes (noticeably replacing ‘declare this at the trial’ with ‘before’; 
and again exhibiting his erratic punctuation): 


which was afterwards declared before and attested by the Surgeon Superintendent, who after 
reading it attentively said to Fletcher “Is this true?” “Yes, Sir, he replied “It is perfectly true “Why 
then’ said the Surgeon didn’t you declare this before? Fletcher answered ‘I had no opportunity 
being jointly indicted with Barber’.” 


Note also the change from ‘quite true’ to ‘perfectly true’. This version is in another 
memorial, in the form of a letter, which William sent to Sir George Grey in August 1848. 


There are other serious concerns about McCallum’s statements more generally. The 
February statement (2), the likely basis for the published version (3) is: 


Norfolk Island, Febry 20% 1845. Being requested to set forth the circumstances under which 
Joshua Fletcher's confession of the 2nd of July last was made I beg to state that having read his 
previous confession on the 28th of June I was induced to read the report of Barbers Trial and 
afterwards to speak to him on the subject. The explanation he gave and manner in which it was 
given bore as I thought so forcibly the stamp of truth and at the same time explained so completely 
and naturally the points of suspicion upon which he appeared to have been convicted that I felt 
constrained to speak to Fletcher about it. There was an evident reluctance upon on his part to enter 
into particulars but I urged upon him in the most earnest manner the duty of declaring the truth 
and the answers which he gave me entirely confirmed my impression of Barbers innocence. After 
much pressing he allowed me to commit to writing the purport of his admissions. He read my draft 
with scrupulous attention and made some slight alterations. After making a fair copy of it I 
accompanied him to the Surgeon Superintendent who on reading it said “Fletcher is this true?” 
“Yes” he replied “it is quite true Sir’ Why then “continued the Surgeon did you not declare this at 
the trial?” Pletcher answered “I had no opportunity being jointly indicted with Barber’’. It was quite 
evident that this declaration emanated from no kindly feelings towards Barber but rather that he 
was ashamed to deny (what on close examination he could not conceal) the truth. I was in daily 
communication with both of them during the entire voyage, throughout which Barber never 
concealed his abhorrence of Fletcher, and as may therefore be supposed they had no other 
intercourse than that which the situation forced upon them. My interest and my sympathy having 
become considerably [Penlisted] in Barbers favour (altho’ a perfect stranger to me) I was induced 
to [converse] severally very fully on the transactions for which Barber is suffering and I declare 
most solemnly that my previous impression of his innocence became more and more confirmed 
by every fact that I solicited. 


The published version (3) varies considerably: 
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Being sequested- desired to set forth the circumstances under which the statement of Joshua 
Fletcher's-eenfessien-ef, dated the 2nd of July last, was made, I beg to state that having sead-his 


previous-confession on the 28th of Fane read in the newspapers his first declaration, I was induced 
to tread the report of Barbers Trial and afterwards+e speak to hiss Barber on the subject, and the 


strong impression of his innocence, which I received from his own frank and clear explanation, 


being mney eooHinmes ey ces conversations wilh Pletcher, Fhe explanation he save and 


EEN Gc OE AL RnR aETS ee en ee 
upen_on_his_partto—enter inte-_partieulars_but I urged upon him the latter ia the-mest-eatnest 


saanner the duty of explaining the details of the business in verification of his statement. He seemed 


extremely reluctant to say anything that might possibly increase public prejudice against himself, 


and it was lee to me that he was far from a iain to do barber more than the most ier 


statement to writing eee He +ead-mydeaftawith, and he afterwards read 
it with scrupulous attention-andmadesomesliehtalterations. After makine-afaireopyofit Having 


made some corrections, I accompanied him to the Ssurgeon Ssuperintendent who, when he had 
perused on-teading it said, asked Fletcher, in a serious manner, “Fleteheristhis-crue If it was really 
truer” Fletcher said, “Yes”-he+eplied “, Sir, it is quite true-Siz.” “Why then,” said the Ssurgeon 
“did you not declare this at ~ sea Pletcher palais san “T had no glia — Joint 
indicted with Barber’. 2 = A S = ; 


The scorn and abhorrence with which Barber has always expressed himself in reference to Fletcher 


has been quite in keeping with his manner towards him. As a natural consequence, a feeling of 
marked hostility manifested itself throughout the voyage, and which evidently continues to this 
moment. I myself have been upon terms of civil intercourse with Fletcher, and I solemnly declare 
that every circumstance which I could elicit from him in reference to the business for which Barber 
is suffering, tended to confirm and illustrate the perfect innocence of the latter. 


WILLIAM M’CALLUM 
NORFOLK ISLAND 
January 10% 1845 
Various concerns atise from the differences in these three versions. 


Pressure, interrogation 


Joshua: 


The published statement (3) omits or reduces the indications of pressure by McCallum on 
‘I urged upon him in the most earnest manner’ becomes ‘I urged upon the latter’ (which 


is also a reversion to the September version (1) of simple urging). 
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Unsurprisingly, William removed the first three words of ‘After much pressing he allowed 
me to commit to writing the purport of his admissions’, and this became ‘I however committed 


his statement to writing’. 


Descriptions of interaction between McCallum, Joshua and William are reduced: in 
September (1) he said that he had ‘interrogated’ Joshua: ‘I have also interrogated Barber and 
Fletcher separately, and at great length, upon all the points connected with the transactions’; by 
February (2) this had been toned down, ‘I was in daily communication with both of them during 
the entire voyage’. And in 1853 (3), it became even more circumscribed, omitting the previous 
references to his contact with William: ‘I myself have been upon terms of civil intercourse with 
Fletcher’ (3). 


Nor is it surprising that William never published McCallum’s assertion that he had 
‘interrogated ... Fletcher ... at great length’. After all, he was insisting to all and sundry that he, in 
effect, had nothing to do with those who happened to write down Joshua’s declarations. 


b. Joshua’s statement or McCallum’s interpretation? 


(1) The September version was: ‘I urged upon Fletcher the duty of making a more detailed 
statement in explanation of the business. He then gave me the particulars, which I committed to 
writing.’ 


(2) The February version was: ‘I urged upon him in the most earnest manner the duty of 
declaring the truth and the answers which he gave me entirely confirmed my impression of Barbers 
innocence. After much pressing he allowed me to commit to writing the purport of his admissions. 
He read my draft with scrupulous attention and made some slight alterations. After making a fair 


copy of it I accompanied him to the Surgeon Superintendent ...’ 


(3) By 1849 and later, this had become: ‘I urged upon the latter the duty of explaining the 
details of the business in verification of his statement. He seemed extremely reluctant to say 
anything that might possibly increase public prejudice against himself, and it was clear to me that 
he was far from disposed to do Barber more than the most meagte justice. I however committed 
his statement to writing, and he afterwards read it with scrupulous attention. Having made some 
corrections, I accompanied him to the surgeon superintendent ...’ 


The two handwritten versions, (1) and (2), make clear that McCallum cnterpreted what Joshua 
told him: he prepared the statement from ‘particulars’ that Joshua gave him (September, (1)) and 
wrote down ‘the purport of what he heard (February, (2)), probably working with William on the 
wording. But the published version waters this down, subtly changing ‘his admissions’ which had 
to be interpreted, to pin the statement on Joshua: ‘I however committed his statement to writing’. 


Some years later, in his 1848 Memorial, William rather naturally massaged this further. 
Joshua had, no less, ‘dictated’ the statement to McCallum: 


my case was a frequent theme of discourse between himself [Joshua] and other educated prisoners, 
to one of whom ‘William MCallum’ he dictated a full confession of my entire innocence ... 


591 


One Man’s Justice 


Cc. Other changes 


The February statement (2) seems to say that McCallum reached his conclusion from his 
reading and his conversations (presumably with Joshua and William): 


My interest and my sympathy having become considerably [Penlisted] in Barbers favour (altho’ a 
perfect stranger to me) I was induced to [converse] severally very fully on the transactions for 
which Barber is suffering and I declare most solemnly that my previous impression of his 
innocence became mote and more confirmed by every fact that I solicited.” 


As noted already, this was changed to tie back only to contact with Joshua: ‘I myself have 
been upon terms of civil intercourse with Fletcher, and I solemnly declare that every circumstance 
which I could elicit from him in reference to the business for which Barber is suffering, tended to 
confirm and illustrate the perfect innocence of the latter.’ This was to reduce suspicion that 
McCallum had simply been convinced by William’s persuasiveness (and note the ‘from him’ 
[Joshua]; and that word again — ‘perfect’!). 


There is a softening of McCallum’s indication in the February statement (2) that it was 
William who had his sympathies: by the removal of his ‘interest and sympathy having become 
considerably ... in Barbers favour’. 


Some of the flourishes disappear: in version (3) there is no more ‘stamp of truth’ or 
colourful claim that Joshua was ‘ashamed’; although the latter appears in both handwritten 
statements. 


Other changes suggest subtle lawyerly improvements such as those in the Declaration itself 
discussed above. A man in William’s predicament would prefer to avoid the subtle psychological 
effect of a phrase like ‘points of suspicion’ being in the statement, and so it came out. In version 
(3), William cleverly tied Joshua’s comments back to his first Declaration of 28 June. Instead of a 
broad urging to Joshua about ‘the duty of declaring the truth’, we see ‘the duty of explaining the 
details of the business im verification of his statement’ A challenge to Joshua’s first Declaration, 
particularly since it was in William’s handwriting, would be answered by pointing out that Joshua 
had reconfirmed it in the second Declaration. This matters because it is consistent with William’s 


repeatedly ensuring that such links were made to previous statements or declarations. 


The wordiness of the ‘stamp of truth’ etc in the statement of 20 February (2) is tightened 
into simply William’s ‘own frank and clear explanation’. This would be good legal work, tidying 
up, and avoiding unwieldy and verbose language, were the document not supposed to be a record 
of what McCallum said rather than what a lawyer wanted him to have said. In September (1), 
McCallum had written that “The conviction which I have attived at of Barbet’s innocence, and the 
particulars which I have set forth are not the result of a simple statement of Fletcher's, but of many 
conversations I have had with him in sickness, and in health.’ William had good reason to remove 


any mention of Joshua’s ‘sickness’, as will become apparent. 


McCallum (well, William) reported a supposed exchange between Joshua and Fuller, 
including (and conveniently for William), Joshua’s explanation that he had not declared William’s 
innocence before because he: (1) ‘was jointly indicted with him, and had no opportunity of doing 
so’; and (2) and (3), ‘had no opportunity being jointly indicted with Barber’. This is an indirect 
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reference to William’s protest about being denied a separate trial. Joshua is far from being a reliable 
witness but in assessing whether the exchange actually happened, it should be remembered that if 
Joshua said this, he was mistaken, or lying. Alternatively, whoever drafted it was misleading future 
readers. Joshua was expressly given the opportunity to speak up by Wiliam, who wrote in his May 
1844 Petition that: 


Before the Court I solemnly challenged him with having decetved and misled me and demanded 
of him to declare whether I was guilty or innocent. In reply he only said he was sorry for the 
situation in which I was placed but that tho’ I was misled he himself had been by Christmas his 
friend at the Bank who gave him his information.” 


Although this was after their conviction, Joshua’s position during the joint trial was, in 
effect, that William was innocent: because he, Joshua, also pleaded not guilty. The logical 
consequence of Joshua’s plea was that William was also innocent. Joshua’s unsworn statement to 
the Court after conviction (and after William’s solemn challenge) also implied that he and William 
were innocent, identifying Christmas as the nefarious puppet-master: ‘in no instance have I acted 
otherwise than upon instructions received from Christmas.’ He did not suggest that William was 
in cahoots with Christmas. 


The problem for William was not the joint trial, it was that Joshua had less than zero 
credibility. Who, on hearing the evidence against Joshua (which would come out at a separate trial), 
would believe a word that came directly from him or indirectly through his barristers? So why was 
Joshua’s supposed (and untrue) assertion — that he had had no opportunity to declare William 
innocent because they were jointly charged — included in his second Declaration? The answer is 
simple: for William’s benefit, to support his argument that he had been unfairly refused a separate 
trial. Joshua’s real answer to Fuller’s question (if it were ever asked, which is doubtful) was more 
likely to be along the lines of: ‘My case was in effect that both I and were Barber innocent, and 
that the guilty man was Christmas. I did not need an opportunity to declare William innocent 
because that was a premiss of my own case. If I was innocent, so was he. And when he invited me 
to declare him innocent or guilty, I did not suggest his guilt but stuck to my argument and said, “I 
am very sorty for the position in which Mr. Barber is placed; but, if any deception has been 
practised by me, as he alleges, it has previously been practised upon me”. At no time did I suggest 
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that he was guilty. 


Puller did not mention any exchange with Joshua in his statement. The inevitable 
conclusion is that this was all concocted by William and McCallum. This is discussed further in a 


moment. 


The short statements (2) and (3) are seriously unreliable. But what about the first, which 
was written by McCallum at the Cape of Good Hope? In it he reviewed the whole of William’s 
case, ticking off each of William’s favoured arguments, such as that the summing-up was unfair, 
and that the prosecution should not have made a closing speech. William did initially complain 
about the summing-up but jettisoned that in his Memorial of December 1844.”° McCallum was 
scathing, but he also revealed that the Court thought William was guilty: 
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That his Lordship had an impression of Barber's guilt is evident, but it is no less evident that 
such impression arose from the unfortunate and erroneous assumption that Fletcher unreservedly 
communicated to Barber all he knew. This however was far from the truth.” 


McCallum’s statement is a reiteration of William’s pet points and becomes a little ridiculous 
when he, a Scotsman convicted in a Glasgow Court under Scots law (which is different from 
English), suddenly mentioned English case law: 


I would beg leave to advert to one feature in the case to which my attention has been particularly 
drawn by an observation of the late Mr Justice Parke in summing up an important case. His 
Lordship is reported to have said “The moment when the safety of persons confederated in vice 
becomes endangered they forget their apparent friendships, and resort to disclosures for their own 


security|]. 


How could McCallum have possibly learned, while travelling on a convict ship, about an 
English legal judgment? Perhaps from a fellow-convict who happened to be a litigation solicitor? 
No doubt he also heard from William about a judgment of (or perhaps an article by) Lord 
Brougham which McCallum paraphrased: ‘it has been most emphatically declared by a late Lord 
Chancellor — I mean Lord Brougham -— that the first and highest duty of an attorney was the 
protection of his clients interests, and the preservation under all circumstances of his confidence 


inviolate.’ 


William sensibly (from his point of view) included none of McCallum’s analysis in the 
much shorter version that he published, or in the copy statement in his own hand which is dated 
20 February 1845 (2): another example of his manipulation of evidence or, more kindly, his editing 
— to make the task of his readers easier. In cutting the statement down, he also removed 


inconvenient comments such as ‘A strong ptima facie case was undoubtedly made out...””” 


There is, however, a bold claim in McCallum’s September statement (1) which is 
illuminating. He wrote that Mr and Mrs Sanders and Fletcher (but not Georgiana) ‘have all 
separately and unequivocally declared him guiltless.”*' This certainly could not be said of Lydia, 
and even if she had stated her belief in William’s innocence, she had hardly done so unequivocally. 
An important conclusion from this is that McCallum had simply swallowed and regurgitated back 
what he had been told by William. He had no independent knowledge of what Lydia had said. The 
only direct evidence McCallum could give was of his experiences of William and Joshua on board 
the Agincourt. 


McCallum’s omission of Georgiana is also revealing. Peckham’s petition to the Home 
Secretary in the summer of 1844 also omitted her, that time as someone worth speaking to: 


William Saunders, Lydia Saunders, his Wife, and Georgina Dorey have frequently asserted the 
innocence of the said William Henry Barber and that the said Joshua Fletcher William Saunders 
and Lydia Saunders would if applied to furnish a true report of their connection with the Frauds* 


Whatever one’s view of how these documents came about, the hand of William was behind 
them in every respect. He handwrote Joshua’s first Declaration. One can imagine he and McCallum 
working by candlelight deep in the lower decks of Agincourt as they drafted up his second. And 
McCallum wrote and signed whatever William wanted. When something became inconvenient, 
William simply deleted or amended it. 
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McCallum’s statements are valueless for William (hence his excision of most of the 
original) but very valuable for observers, laying bare William’s constant, obsessive interference 


with evidence. 


The Reverend Naylor and DACG J.W. Smith 


Chapter 25 described how Naylor and Smith, like so many others, inquired into William’s 
case. There was a late coda to their involvement. In 1858, Smith appeared before a Select 
Committee of the House of Commons (Naylor had died), and he volunteered some evidence. In 
response to a closed question to which the answer was Yes, he gave a rather longer reply: 


1209. Mr. Wilson.] Were you one of the officers who joined in a representation on Barber’s behalf? 
— Yes; I joined with the Rev. Mr. Naylor. Probably I may as well state to the Committee the way 
in which that representation originated. Mr Naylor was the chaplain of the hospital, and was also 
a magistrate. He mentioned to me one day that he intended to visit Fletcher, who was exceedingly 
ill in the hospital. Fletcher being a man of very considerable notoriety, I felt some degree of 
curiosity to see him. I accordingly accompanied Mr Naylor, and while Fletcher was lying in a very 
precarious state in the hospital, he voluntarily made certain statements to us which excited very 
great curiosity in my mind, and of course when a beginning like that took place, it was very natural 
we should pursue the matter a little further by some interrogatories. We did so, and the result led 
to the representation which I joined Mr Naylor in signing. In fact, as far as I recollect, I drew up 
the greater portion of it myself, and I do not think I could enlighten the Committee more upon 
the subject than by referring to that representation, which was taken down from the very strong 
impressions imbibed at the time. There is one portion of it in particular which I may refer to, and 
that is with reference to the trial of Barber; Fletcher said, “If we had not been tried together, Barber 
must, as a matter of course, have been acquitted.” He most distinctly stated that; he said, “Now 
that all hope on my part has vanished, I will tell you that, whether guilty or not myself, a clever 
counsel who might have had me under close examination as a witness, must have wrung out of me 
such a mass of facts as would have entirely exculpated Barber from the charge of being an accessory 
to the forgery.” 


1210. You had communications with Barber as well as with Fletcher? - Yes, several times. The first 
communication with Fletcher took place, as I have just mentioned, accidentally in the hospital, 
when he was lying on a sick bed. 


1211. Mr. Bright] And lying in a precarious state, you say? - Yes, so much so, that I was inclined to 
place very great reliance indeed on his statement. 


1212. Mr. Mi/ner Gibson.| He volunteered it, I suppose? - He volunteered it, in the first instance, 
and that led to interrogatories on the part of Mr. Naylor and myself, and the result was a very 
strong conviction on our minds of Barber’s innocence. Barber and Fletcher were subsequently 
examined together on the subject. 


There is a minor mystery here. The direct speech attributed to Joshua, supposedly part of 
the ‘representation’ (described by William as their ‘Report’) made by Naylor and Smith does not 
appear in it.’ Whether this was noticed by a Committee member, who tried to clarify the facts, is 
not known, but Smith was asked if he was speaking of ‘your representation in favour of Barber’s 
memorial,’ to which he answered, “Yes; that is the only representation I joined in.’ He thought it 
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was made in January 1845.” The ‘Report’ quoted above is dated 28 January 1845 and it does not 
describe Joshua’s supposed comment that a clever barrister ‘must have wrung out of me such a 
mass of facts as would have entirely exculpated Barber,’ but attributes such a conclusion to Naylor 
and Smith’s ‘belief instead: 


We ... may add our belief that if Fletcher had been examined as a witness, the result of the trial 
would have been favourable to Barber: for, notwithstanding the corruptness of Fletcher's character, 
he must have been not only compelled to admit, as he has to us, A MASS OF FACTS incompatible 
with Barber's guilt, as shown in the Memorial; but at the same time detected in a course of prevarication 
sufficient to remove all idea of collusion, and thus to stamp his reluctant testimony with 
authenticity. 


Smith was proactively trying to help William by volunteering evidence and, apparently, 
enhancing it — by changing what had been identified as his and Naylor’s ‘belief into Joshua’s direct 
speech (13 years after the event) which was neither mentioned in the Report, nor even indirectly 
attributed there to Joshua. 


The circumstances of the inquiry of Naylor and Smith are also remarkable. Smith, and 
possibly the Committee, was impressed by Joshua being ‘in a precarious state,’ meaning that they 
would expect a God-fearing man to be more likely to tell the truth when nearing the meeting with 
his Maker. Whether Joshua was God-fearing is very doubtful, given that he was alleged to be an 
‘infidel’.*’ Mary Cuckson had given evidence at Mansion House that she refused to personate a 
claimant and swear (the affidavit for probate) on the Bible: 


I told him I thought I should be doing very wrong to kiss the Bible, and bring a curse upon myself. 
He said that was quite ridiculous; the Bible was a fable ...88 


Smith did not notice that another consequence of Joshua being unwell was that they were 
interrogating a very sick man — in Smith’s own words, ‘exceedingly ill’ and ‘lying in a very precarious 
state in the hospital’ — and who no doubt wanted them to go away and leave him in peace. The 
two men probably recognised this when the ‘Report’ was written because there is no mention of 
Joshua being ill, an omission which is troubling in itself. (Bring Wilkins in! Did you leave this out 
wilfully? etc.) The Report tells us that Joshua was ‘strictly examined by us, both separately and in 
Barber’s presence.’ The inquiry lasted ‘several weeks.’ Contrary to what Smith told the Committee, 
the Report does not suggest that Joshua volunteered his comments but rather that ‘His testimony 
and answers ... [were] given reluctantly...’ (perhaps because he was so ill?). Even in 1858 Smith 
had to admit, cautiously, that not all of what Joshua said was volunteered: ‘He volunteered it, I 
suppose? - He volunteered it, in the first instance, and that led to interrogatories on the part of 
Mr. Naylor and myself.’ That was his second use of ‘interrogatories’ and although that word has 
long been captured by lawyers to describe formal written questions to be answered in writing, it 
previously included questions in day-to-day life. Shakespeare used it that way in Cymbeline as the 
convoluted story of hidden identities was revealed in such a way that Cymbeline had many 
unanswered questions which could not be pursued there and then: 


CYMBELINE, éo Imogen 

O, rate instinct! 
When shall I hear all through? This fierce abridgment 
Hath to it circumstantial branches which 
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Distinction should be rich in. Where, how lived you? 
And when came you to serve our Roman captive? 
How parted with your brothers? How first met them? 
Why fled you from the court? And whither? 

To Belarins. These, 
And your three motives to the battle, with 

I know not how much mote, should be demanded, 
And all the other by-dependences 

From chance to chance; but nor the time nor place 


Will serve our long interrogatories.*? 


William wrote in 1848 that Naylor and Smith were ‘induced... to make a very minute 
inquiry... and to interrogate Fletcher and myself separately and confronted...” Words and 
phrases such as ‘interrogate,’ ‘strictly examined,’ and ‘confronted,’ together with Smith’s refusal to 
confirm that everything Joshua said had been volunteered, unfold the shadow of true interrogation 
in Smith’s usage. How willing was Joshua, for example, to be confronted and questioned with 
William? 


Smith also, rather surprisingly, denied that Joshua received preferential treatment on 
Norfolk Island, causing a Committee member”' who supported William to try to limit the damage, 
with a mixed result: 


1207. ... Fletcher was a man of 60 years of age [sic], and as far as I recollect, almost from his first 
arrival on the island he was suffering from an attack of dysentery, which necessitated his treatment 
in the hospital there; it was in no other way, that I am aware of, that an exception was made in his 


case. 


1208. Then he got better? — He was merely a convalescent, he was incapable of undergoing any 
kind of labout. 


Smith’s evidence to the Select Committee raises more questions than it answers but the 
credibility of what he said then, and of the joint Report with Naylor, is undermined by (a) his 
revelation of Joshua’s parlous state of health at the time (b) his and Naylor’s earlier suppression of 
that information, and (c) the absence of any claim in the Report that Joshua volunteered his 


comments; that came along 13 years later and, even then, was carefully limited. 
Pressure on Joshua 


William was, as ever, very sure, when answering a friendly questioner at the Select 
Committee: 


Then, did you directly or indirectly, either by yourself or anybody else, endeavour to induce Fletcher 
to make any confession or statement in your favour? 


Certainly not; I always held myself aloof from him.’ 


Whether William held himself ‘aloof was not the question. His answer was that he had not 
‘directly or indirectly, either by yourself or anybody else, endeavour[ed] to induce Fletcher to make 
any confession or statement’ in his favour. Unusually, he did not add any qualification (eg ‘so far 
as I know’) to give him an escape route if necessary. 
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The reality was very different. As seen in passing, William endeavoured to induce Joshua 


to make such an exculpatory statement three times while they were in custody. Two were indirect, 


one direct: 


(1) 


(2) 


(3) 


‘Before the trial I placed in the Governor of the Compters hands a letter requesting 
him to have it delivered to Fletcher and urging him to declare the real facts as far 
as I was concerned with these cases. The Governor however dissuaded me from 
communicating with him in anyway observing that nothing which he could say 
could benefit me.” 


‘after the conviction of the prisoners, Barber expressed great dissatisfaction at the 
verdict, and expressed an anxious desire to see and communicate with the sheriffs. 
I asked him for what purpose, being willing to do anything consistently with my 
duty. He replied “I am desirous that the Sheriffs should be present while I read a 
declaration which I have drawn up, and which I want Fletcher, Sanders, Mrs. 
Sanders, and Mrs. Dorey to sign. It is to the effect that they all declare my 
innocence as regards those transactions, and that they believe that I acted in them 
merely as a professional man.” ... Mr. Davis, the ordinary, and I, accordingly asked 


each of the parties the necessary question.’ ”* 


‘As to Fletcher I have never spoken to him but once since my first committal to 
the Compter and this was after the trial. I then expostulated with him for so cruelly 
deceiving me. He said he was very sorry. I observed at least you ought now to 
declare the truth. He said that would be of no use to me now. I replied be that as 


it may you ought to do it.” 


Anyone reading what William published about his case will find no reference at all to these 


incidents (or, as already noted, of Joshua’s refusal). 


The pressure on Joshua continued. 


(1) 


(2) 


William himself attributed Joshua’s decision to sign his confessions to the 
remonstrances of a fellow convict: “One of the convicts, named Smith, formerly a 
stockbroker, had been a fellow-prisoner with Sanders, by whose statements he had 
become persuaded that I was suffering undeservedly, and remonstrated with 
Fletcher on the subject, and drew from him the admissions embodied in his 


published confessions.’”’ 


The reference to confessions in the plural shows that Smith 
was remonstrating with Joshua, producing both, in the almost seven days between 


the latter’s arrival on the Agincourt on 28 June and his second declaration dated 4 
July. 


William McCallum, who wrote out Joshua’s second Declaration, explained how it 
came about: *... I felt constrained to speak to Fletcher about it. There was an evident 
reluctance upon his part to enter into particulars but I urged upon him in the most 
earnest manners the duty of declaring the truth ....””” After much pressing he allowed 
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(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


me to commit to writing the purport of his admissions.’ We have already seen how 
William edited this, amongst other things, to remove ‘After much pressing’. 


William McCallum said in September 1844: ‘I have also interrogated Barber and 
Pletcher separately, and at great length, upon all the points connected with the 
transactions ...””* Again, there is no reference to this in what William published. This 
statement is dated halfway through the voyage to Australia, on a stop at the Cape of 
Good Hope, and so McCallum ‘interrogated’ Joshua ‘at great length’ during the first 
ten weeks when they were at sea. 


Matthew Cuttriss was talking to Joshua too. His statement of the same date refers to 
‘subsequent conversations I have had with Fletcher’. These conversations are not 
mentioned by William in his book. 


William himself was allowed a crack at Joshua in this first part of the journey, Fuller, 
the surgeon, reporting in a statement of 21 September ‘... from the way in which he 
[Barber] has put questions to Fletcher in my presence ...”” This, at least, was 
included in William’s book: no doubt it was too risky to tamper with the statement 


of a surgeon (rather that with that of a convict). 


John Smith, the convict, carried on apparently remonstrating with Joshua once they 
had left Africa. After noting in his statement of 6 November 1844 that ‘All that I 
have seen and heard of Barber has convinced me that’ he was entirely innocent, he 
said ‘and as the voyage is now nearly terminated, I have been induced to speak 
seriously to Fletcher on the subject, and have urged him to enter into a detailed 
natrative of the circumstances of the case;’ 


Once in Australia, this was ramped up even further, the Reverend Thomas Beagley 
Naylor reporting that: ‘I have again and again examined the principal perpetrator of 
the fraud, Fletcher — both privately and in company with legal friends on whose 


acumen I could rely.”!”° 


Naylor also commented in a joint note with the DACG Smith that ‘This man 
[Fletcher] has been strictly examined by us, both separately and in Barbers 
ptesence.”"”' William said that they were induced to ‘interrogate’ Joshua and 
himself.’ In 1858, Smith unguardedly disclosed that Joshua was at the time 


extremely ill. 


Naylor left and was replaced in 1846 by the Reverend Thomas Rogers who, 
according to William, ‘also took great pains in questioning Fletcher’.'”’ Rogers gave 
his own account and said, ‘I then at different intervals examined Mr. Barber on any 
point that seemed obscure or doubtful—having all the while daily access to Fletcher, 
and thereby possessing the amplest opportunity of hearing from him his own 


account of the transactions in which he and Barber were involved.’ 
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(10) After his appointment on 6 August 1845, “The Civil Commandant, Mr. Price, who 
succeeded Major Childs upon that gentleman’s suspension, also examined Fletcher 
and his certificate is also herewith submitted.’ These are William’s words. Price’s 
statement focuses on the hostility between William and Joshua and is somewhat 
insipid on the question of William’s innocence: ‘He speaks with great acrimony 
against Barber, yet does not say that Barber had a guilty knowledge of the transaction 
for which he suffers. I state this in justice to Barber, who still asserts his entire 
innocence of being a participator in the crime for which he is transported.’'” Price 
himself did not say that he ‘examined’ Joshua. 


(11) In 1847, yet another character questioned Joshua, Dr Colin Browning. He was 
concerned about a serious inconsistency in Joshua’s (latest) version of events, and 
his solution was to give William another chance to cross-examine: ‘I had also a 
private interview with Fletcher, the alleged author of the frauds; I found him in a 
very unfavourable mood towards Barber. He complained that Barber had uniformly 
treated him with hauteur, not even speaking to him; and more particularly that 
Barber had brought him forward against his inclination as a witness, when he 
(Barber) was apprehended. He did not deny Barber's innocence ... I confronted 
Barber and Fletcher. ... The important, searching, and straightforward questions put 
by Barber to Fletcher, the latter sought constantly to evade by an alleged 
forgetfulness, although his memory appeared most retentive on points which he 
seemed to think might perplex Barber, or which seemed to relieve himself from any 
degree of criminality.”"” In 1848, William wrote of this incident: that during ‘the 
voyage the doctor took the opportunity of interrogating Fletcher and myself." 


Quite a litany, and it gives the lie to William’s denial in evidence that he tried to induce 
Joshua to make a statement in his favour. He clearly did so before and just after the Old Bailey 
trial and, with the support of Fuller and later of Price, he questioned Joshua with the sole aim of 
getting a declaration of his own innocence. Although he would no doubt also deny that the 
questioners — Smith the convict, McCallum, Cuttriss, Naylor, Smith the Commissary man, Rogers, 
Price and Browning — remonstrated with, pressed, earnestly urged, spoke seriously to, again and 
again examined, strictly examined, took great pains in questioning, examined at different intervals, 
and arranged at least two confrontations for the hapless Joshua, the sheer scale of the assault and 
the many references to conversations between inquirers and William, leave that argument also in 
tatters. 


Did Joshua have anything to say about all of this? The answer is yes. In 1849 he wrote to 
a newspaper: 


That Barber did all in his power to induce me to make a false declaration of his innocence during 
his passage out to, and since his arrival on Norfolk Island, I will prove. He addressed me one day 
thus: “T intend to get my liberty if I can, as the evidence against me is circumstantial, against you it 


is otherwise, although I know that the principal part against you is false. It cannot do you any harm 
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to make a statement that I am innocent, and if I obtain my liberty it will be a good speculation, and 
then I will do what I can for you.!” 


This is potentially significant because it is the allegation that William offered Joshua an 
inducement — if William were released he would ‘do what I can’ for Joshua. It is tempting to think 
that William meant by this that he would reflect on what he could do — and decide that the answer 
was nothing, but it is more likely that Joshua simply made it up. There is one contrary indication. 
The offer to help Joshua if William could be freed does sound like something William might have 
said in his brief exchange with Joshua after they had been convicted — ‘I expostulated with him for 


so cruelly deceiving me’!”” 


(later airbrushed out of his published versions). By the time they were 
out of England, all reports suggest that their relationship was so bad that such a conversation 
seems very unlikely. Joshua also knew, if he had a smidgen of self-awareness, that his guilt was 


unassailable. Nor could William, if freed, have taken the risk of trying to clear him. 
The rest of this letter is revealing, if only because of various transparent lies: 
TO THE EDITOR OF THE LAUNCESTON 
EXAMINER 
EXPARTE BARBER 


SIR, - As you have thought proper to give insertion to the poison in this case, I presume you will 
not hesitate to allow me to apply the antidote. Barber is not satisfied with having unjustly caused 
me to be torn from a loving wife and family, and to be sent to perish in unmerited misery, but is 
doing all in his power to hold me up as a mark for public abhorrence and execration, entirely for 
the purpose of exciting public commiseration, that he may live at his ease by obtaining a copious 
subsctiption. The statement which he has thought proper to publish to the world respecting my 
having made a confession of his innocence, I solemnly declare is the most diabolical fraud and 
forgery. The first time I knew or heard of such a statement was by reading an account of it in a 
Hobart Town newspaper, and at a time too when he knew that I should not be allowed to reply to 
him. His account of the treatment which he received on Norfolk Island is without foundation. 
What rough treatment he met with more than another was brought on entirely by his own 
coxcomical and insolent conduct towards the commandant and officers of the Island: for the truth 
of this statement I beg to refer to Major Childs. When Barber first arrived on Norfolk Island, Mr 
Lloyd, the superintendent, wished to save him as much as lay in his power from hard labor, by 
placing him in the barracks as wardsman, in conjunction with another man named William Allen. 
Barber now began to show off by refusing to do his work (about two hours a-day) but on being 
threatened by punishment by his overseer, and finding it useless to persevere in such conduct, he 
thought it better to do a Mittle, * * * * * * 


Barber did all in his power to induce me to make a false declaration of his innocence during his 
passage out to, and since his arrival on Norfolk Island, I will prove. He addressed me one day thus: 
“T intend to get my liberty if I can, as the evidence against me is circumstantial, against you it is 
otherwise, although I know that the principal part against you is false. It cannot do you any harm to 
make a statement that I am innocent, and if I obtain my liberty it will be a good speculation and 
then I will do what I can for you.[”] When he found out I really would not do so, he then said he 
hoped that I would not oppose him or make any statement against him that might injure him. This 
I promised to do. Some friends of Barber on Norfolk Island whom he had the good luck to 
persuade into the belief that he was innocent, hinted that I should be punished if I did not make a 
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statement in favor of Barber! The answer I gave was, that as I could not conscientiously say 
anything in his favor, I would not say anything at all. My present situation prevents my entering 
into a longer detail; but I trust that the public will now plainly understand that Barber was the 
principal actor in all the circumstances which led me into my present unfortunate situation; and it 
is by the publicity given to his artful and most atrocious falsehoods against me, that he has gained 
his liberty. - Iam, Sir, your obedient servant, 


JOSHUA FLETCHER 
54, Liverpool-street, Hobart Town 


[There is a passage in the above letter, not connected with the vindication of the writer, but a 
charge of the grossest kind against Mr Barber, which we could not publish unless substantiated by 
evidence in a Court of Justice. ED. L.E.]!"! 


There is a word in this letter which directly attacks William’s reliance on Joshua’s 
Declarations: “Barber did all in his power to induce me to make a false declaration of his 
innocence’. Joshua also trained his fire with the startling allegation that ‘Barber was the principal 
actor in all the circumstances which led me into my present unfortunate situation’. The detailed 
atrangements made by Joshua with the Richards/Sanders family, involving staged addresses and 
fake correspondence, demonstrate the untruth of this: he was undoubtedly a principal actor 
himself. William cou/d have been another principal but that takes us back to the core evidence of 


his involvement and knowledge of the transactions. Joshua’s assertions have very little value. 


Blatant lies include Joshua’s denial that he ever signed ‘a confession of his [William’s] 
innocence’, that the allegation is a ‘fraud and forgery’ (recall that criminals often unimaginatively 
accuse others of what they have done), and that he first knew of the confession from a newspaper. 
His alignment with the appalling Major Childs does not help his credibility. It is surely not true 
that he was threatened by friends of William such as DACG Smith and the Reverends Naylor and 
Rogers: but perhaps McCallum and others made dark hints. 


In 1851, Joshua claimed again that he had been pressured, this time in a Petition for 
remission of his sentence; including ‘during the passage from England, he was incessantly by 
Barber’s emissaries importuned to assist in procuring a reversal of his sentence, which it was said 
he had means and influence to accomplish with petitioners aid’. For once, we can agree with him: 
he clearly was ‘incessantly ... importuned’. Joshua did not this time, however, directly say that his 
declaration of William’s innocence was false, but he hinted at it, writing that he, Joshua: ‘signed 
that declaration being totally ignorant of what occurred between him (Barber) and the claimant 
parties at their various conferences’. This reminds the reader that, during the dubious transactions, 
William met with various people without Joshua being present. Obvious examples are Captain 
Foskett and Pickerings. 


Joshua’s Petition was: 
To The Queen’s Most Excellent Majesty 
May it please your Majesty 
The humble Petition of Joshua Fletcher 


Dutifully sheweth 
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That petitioner was apprehended in December 1843 along with William Henry Barber and 
others in London on a charge of forgery. 


That he was along with the other parties tried and convicted as an accessory, on the 23 of 
April 1844 and was sentenced with Barber to transportation for life 


That they were sent out to Norfolk Island in the Agincourt and arrived there on the 9th 
of November 1844 


That Barber was an attorney at law of some standing whom petitioner had employed for 
about 5 years previously in matters relating to his property and they both adopted the occupation 
of seeking out and communicating with the owners of unclaimed property and public stock. 


That in the course of such occupation many owners were put in possession of their 
undoubted but till then their dormant rights, and petitioner always advanced to Barber the funds 
necessary to prosecute and mature the claims in which they were jointly concerned to be repaid at 
all events when the claims were substantiated 


That Barber acted as the solicitor and adviser in these transactions, and gave the directions, 
and made the suggestions as to the proper mode of proceeding and proofs and statements requisite; 
- and petitioner never moved or interfered with them without his direction or sanction 


That petitioner was a retired surgeon in London with a moderate competency and 
employed his capital - partly through Barber's agency in loans and discounts where adequate 
inducements offered. 


That petitioner solemnly declares that the part he took in prosecuting the claims which 
they negociated was all at the instance of or approved by Barber, and as petitioner believed legally 
corfect. 


That petitioner never received a farthing of the produce of any of the transactions, but 
what he had advanced and interest on it 


That notwithstanding property amounting to £2 or £3000 of petitioner was seized on his 
conviction and is still with held 


That petitioner is now 58 years old, and in infirm and precarious health, after enduring the 
severities, privations and hardships attendant on transported convicts to Norfolk Island and this 
colony. 


That in petitioners case, the “convicted offender” has indeed been signally punished;- the 
law notoriously and fully vindicated, and society avenged. 


That petitioners present position renders him almost useless to society; - his life almost 
burdensome; and is very existence, little short of a lingering death. 


That during the passage from England, he was incessantly by Barber’s emissaries 
importuned to assist in procuring a reversal of his sentence, which it was said he had means and 
influence to accomplish with petitioners aid 


That petitioner stated his willingness to assist him if he could do so without compromising 
himself, and after some time a declaration was offered for his Signature stating, to the best of 
petitioner’s recollection, that for anything petitioner personally knew to the contrary Barber was 
innocent of the imputed fraud and conspiracy with the parties named in it 
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That petitioner signed that declaration being totally ignorant of what occurred between 
him (Barber) and the claimant parties at their various conferences: - and petitioner at the same time 
engaged not to do any act to prejudice his application;- but petitioner has never signed any other, 
though he has been informed that others of a very different purport, have been exhibited, and 
statements made confirmatory of them. 


That petitioner was treated at Norfolk Island like the other convicts, and subject to such 
hard labor as his physical ability would bear. 


That he was attacked with dysentery, and was many weeks months so ill there, that he was 
given up by the medical officers. 


That subsequently on his partial recovery he was ordered to attend to the dispensing of 
medicines prescribed by the medical officers at one of the stations on the Island. 


That his various employments and state of health as well as his conduct both at Norfolk 
Island and since his removal will appear by reference to the official reports of the proper 
authotities. 


That he has now undergone a period of more than 7 years of captivity severity and 
punishment since his apprehension without any offence against regulation or discipline: and all the 
other parties charged with the criminal acts which involved petitioners banishment are now, partly 
through your Majesty's clemency free. 


Petitioner therefore humbly implores your Majesty to consider 
his case and circumstances and to grant him such a remission of 
his sentence or such other amelioration of his condition as to 
your majesty may seem meet and your Petitioner will ever pray 
etc 


Hobart Town Signed “Joshua Fletcher” 
January 1857112 


William dealt in unclaimed dividend cases on his own? Not only did Joshua write that ‘they 
both adopted’ this occupation but, moreover, he distinguished other ‘claims in which they were 
jointly concerned’. Peckham had already disclosed this. When asked at the Old Bailey how many 
dividend transactions there were, he answered: 


That is six, I think. Mr. Fletcher was concerned in all those. There were others besides, in which 
Mr. Fletcher has not been concerned, I believe.!!3 


Was Joshua alleging here that William was the instigator? Or was he simply defending 
himself by claiming that he always acted in accordance with legal advice given: ‘petitioner solemnly 
declares that the part he took in prosecuting the claims which they negociated was all at the 
instance of or approved by Barber, and as petitioner believed legally correct’? He added that 
‘Barber acted as the solicitor and adviser in these transactions, and gave the directions, and made 
the suggestions as to the proper mode of proceeding and proofs and statements requisite; - and 
petitioner never moved or interfered with them without his direction or sanction’. This implies 


that Joshua’s only contribution was to provide funding. 


Everything else was William. 
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Despite accusing William (in the letter to the Launceston Examiner) of being ‘the principal 
actor’, Joshua did not say ‘in the frauds’ but much more vaguely that he was that actor ‘in all the 
circumstances which led me into my present unfortunate situation’. In his Petition, the subtle story 
is that Joshua is innocent — ‘as petitioner believed legally correct’ — and he does not know whether 
William committed crimes or not, because he was not present when William met others. 


Joshua was lying when he accused William of being the instigator. Transactions started 
with Christmas betraying confidential information to Joshua who then spent considerable time 
and money in setting up the frauds before involving William. 


A tangential deduction from both William and Joshua having pursued unclaimed dividends 
cases individually, is that the foundation myth of their relationship — Joshua came for advice on 
supporting someone else’s litigation — might be an invention. It could be that they, or one of them, 
became awate of their common interest in such cases, and decided to get together. Otherwise, 
what a happy coincidence (until November 1843) that they had such interests in common! 


There is yet another angle in this Petition: that Joshua did not benefit from the transactions 
other than by the repayment of loans he had made to fund their recovery. He ‘always advanced to 
Barber the funds necessary to prosecute and mature the claims’ and ‘never received a farthing of 
the produce of any of the transactions, but what he had advanced and interest on it’. This is 
obvious nonsense: the money obtained from the Bank far exceeded the cost of claiming it and 
both Georgiana and William Sanders described how it was shared out. 


Joshua admitted that he had signed one Declaration, but he ‘has never signed any other, 
though he has been informed that others of a very different purport, have been exhibited, and 
statements made confirmatory of them.’ This is a crack at those who had supported William — by 
accusing them of giving statements falsely verifying declarations that Joshua had never made. 


Imagine a lovely red robin that has lived in your garden for a year or two. He disappears 
one day and, as cat lovers do, you eccentrically ask your cat if anything has happened to the little 
bird. She gazes back, wide-eyed, full of innocence — oblivious to the red feather hanging from the 
fur under her chin. Even so condemned, your cat has more credibility than Joshua. 


Conclusions 


What can we take from Joshua’s Declarations? Neither of those he signed are credible. The 
first was drawn up by William as no more than a bare and desperate denial of his own guilty 
knowledge. That written by McCallum but probably drafted by William is also completely focused 
on supporting William’s arguments, and it is replete with suspicion: the addition of words; the legal 
opinion that there was nothing to put ‘a’ (later ‘any’) prudent solicitor on guard; the expert view 
(later modified) that William recetved only ‘proper and usual professional remuneration; the 
remarkable emphases of ‘so that he had no reason to suspect any of the cases for which he has 
been prosecuted were in the slightest degree irregular, or improper’; the subtle attribution to 
Joshua of the conclusion, and report to William, that Ann Slack was too young to have executed 
the power of attorney, when William himself immediately thought this when Foskett estimated her 


age. 
And Joshua was an inveterate liar. 
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If the Declarations can be dismissed, what about the various reports of respectable men 
who spoke to Joshua, bearing in mind (1) again that none of their conversations led to him signing 
anything and (2) that Joshua had already signed the Declarations before he was interrogated by 
them. 


The story of a dodgy witness, or parts of it, can be accepted as true if corroborated by 
other, credible evidence. What exactly did Joshua’s interlocutors interrogate or press out of him? 
The short answer is essentially ‘nothing’. He provided no startling detail that would help William’s 
campaign. His questioners reported, in effect, only bare assertions of William’s innocence, a 
position that Joshua had to take if he maintained that he too was innocent: although he worked 
out by the time of his own Petition that he could imply William’s guilt by mentioning his meetings 
with others. The Reverend Naylor and Deputy Assistant Commissary General Smith attributed 
various factual affirmations to Joshua, but they were all focused on simply fulfilling William’s 
familiar wish-list of arguments. 


What else might someone in Joshua’s position have said, to demonstrate William’s 
innocence? A starting point would be a client’s perspective on what an honest solicitor would have 
been able to produce in his defence, as discussed in Chapter 25. Joshua would have mentioned or 
even produced letters from William: warning him about the risks of using information improperly 
leaked by Christmas; advising him to reply to the questions raised by Pickerings in Stewart, setting 
out the risks in Stewart and recording that he, the client, had decided to carry on despite legal advice, 
and so on. No letters or any record of such advice existed. 


Importantly, Naylor and Smith do not report Joshua as saying anything that William had 
not already claimed. Some detail that William had not mentioned — that he did not know about — 
would have made a Declaration much mote credible. An obvious potential example would be a 


discussion between Joshua and Sanders about how to deceive William. 


Naylor and Smith’s statement is set out in Chapter 25. Breaking the key section into 
numbered points betrays that it is simply a reiteration of William’s position: 


(1) He admits distinctly that they were introduced by him to Barber, when so far completed as to 
enable Barber in his professional capacity to pass them at both Doctors' Commons and the Bank; 


(2) that he himself had a previous knowledge of the parties who personated the claimants, while Barber 
had not; 


(3) that, in each of the four fictitious cases, a different member of the same family was thus employed, 
with a view to blind Barber as well as others; 


(4) that the preliminary correspondence in the case of Miss Slack was conducted by Barber under his 


instructions, 
(5) and, as his solicitor, that Barber placed full reliance upon him as a man of wealth and respectability; 


(6) that Barber derived no other advantage from these cases but fair professional fees; 
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(7) that, in the case of the six hundred sovereigns, viewed as involving so much suspicion against 
Barber, he (Fletcher) took them away from Barber's office, in company with and for the false 
claimant, Mrs. Sanders; 


(8) and, in short, there never was, directly or indirectly, the remotest degree of collusion between 
Barber and himself, or between Barber and Fletcher's accomplices, in a guilty knowledge and 
perpetration of these frauds. 


Not only is there nothing here which William did not already know (or argue) and had 
deployed in his campaign, he even took the risk of including something which very obviously 
emanated from him. Namely (5): that William ‘placed full reliance upon him as a man of wealth 
and respectability’. William did indeed argue that he had relied on Joshua on this basis. But how 
does a client know what his so/citor relied upon? An additional giveaway is the drafter’s inability to 
resist a stiffener: not just reliance but ‘full’ reliance. 


The evidence of Smith to the Select Committee unintentionally undermined the credibility 


of their original Report, not least by telling us that Joshua was exceedingly ill when questioned. 


William was happy to silently amend his Memorial and McCallum’s statement for 
publication, but he was much mote citcumspect with what his respectable supporters had written 
(although he would misrepresent them in his own descriptive text). He could not risk excising a 
comment by Dr Colin Arrott Browning, touched on in Chapter 26, even though it exposed 
something that William otherwise avoided. Joshua gave a written statement to the authorities after 


his conviction, the content of which we can infer was inconvenient: 


I made closer inquiries into these points as to the advertisement and the loans to Barber and his 
clients, from an apprehension that Fletcher, in a written statement, which he says he placed in the 
hands of the Government after his trial, has represented these points in a manner calculated to 
raise an impression wholly unwarranted by truth or justice.'!!4 


The allegations in this statement must have been seriously damaging to William because 
Browning condemned them very strongly. He did not write that they were simply untrue or 
unhelpful but that they were ‘wholly unwarranted by truth or justice.’ But there is a damaging 
consistency here. Far from asserting William’s innocence while imprisoned, Joshua was busily 
writing to the authorities to undermine him, and was telling official inquirers at Newgate that 
William knew all about the transactions. Compare this with William’s answer, quoted above, to a 
question about the evidence which led to his pardon: ‘It was granted on the facts which had 


transpired since the trial; those facts were the confessions which had been made, chiefly by Fletcher 
2115 


A final commentary to be considered comes from the barrister, Serjeant William Ballantine, 
who was junior counsel for Joshua at the trials. His perspective, and reliability, are discussed in 
Chapter 20. In his memoits published in 1882, he commented on Joshua’s clearing of William, 
showing some balance of judgment: 


No doubt whatever exists as to Fletcher having been largely and criminally engaged in them; but 
Barber alleged that he had acted simply in a legal capacity without any knowledge of the character 
of the acts. Fletcher also from the commencement entirely exculpated him, and there was 
nothing to show that he derived any profit except such as he was entitled to for his professional 
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charges. At the same time it was difficult to account for a shrewd man of business being mixed up 
in so many transactions as were proved against Barber without his having a suspicion of their 


nature. !16 


It is not clear what Ballantine meant by Joshua ‘entirely’ exculpating William ‘from the 
commencement’. Joshua maintained that he himself was innocent, with the inevitable consequence 
that William was too. He not only declined to sign a declaration of William’s innocence when they 
were convicted felons in Newgate but said that he knew everything. Was Ballantine referring to 
what Joshua had told him directly? He did not say so. What cou/d Joshua have said to his defending 
barristers other than that, like himself, William was innocent? Nor does Ballantine appear in 
William’s various written petitions or as one of the subscribers who helped him financially in what 
he called his ‘struggle’, although Wilkins gave ten guineas and Party two.'"’ 


Although Ballantine was justified in writing that there was nothing at trial to show that 
William received any money other than his fees, we now know that William himself subsequently 
admitted to receiving ‘pecuniary benefit’ in various cases, and that he quickly cut that admission 
out of the published versions of his story. And, again, Ballantine is correct to wonder how an 
experienced solicitor could have been ‘mixed up in so many transactions’ without suspecting that 
something was not quite right. It is refreshing to see someone recognising that the cumulative nature 
of the evidence was one of the most difficult problems for William to explain. In fairness, we 
should note that Ballantine also concluded: 


As regards Barber, the verdict was most unjust, for, without affirming his absolute innocence, it is 
impossible to say that there was not very grave doubts [sic] as to his guilt.!18 


This conclusion, by a defence barrister (many decades later), is not surprising and could 
well be a reasonable assessment of the case as he knew it. The evidence before the Court was much 
more limited than what we know now, particularly from documents that William had successfully 
hidden from the prosecution, and from unguarded comments he made in his long, attritional 
campaign to prove that he was the victim of a miscarriage of justice. 


Joshua’s Declarations lack credibility. They were written or heavily influenced by William 
himself, and he was not satisfied with them, his solution being to publish versions he had changed. 
They contained at least one lie: the assertion that it was Joshua who identified a problem with Miss 
Nancy ’s age when it is unarguable that William did so when he responded to Foskett with ‘Forty 
would do’. 


Joshua contradicted the Declarations a number of times. He declined ever to write one out 
himself and after the second (2 July 1844), he also refused even to sign another. The whole sorry 
saga is an epitome of why accomplice evidence was, and is, treated with caution in the criminal 
courtts.'’” Polden muses that it was ‘most unsatisfactory’ when judges in a later hearing both 
‘dismissed’ the confessions ‘in a mere eight lines’ and also gave no reason ‘for the view that “[w]e 
cannot attach much weight to such declarations”.’'”” There is a naiveté to the comment. 
Experienced practitioners have little time for exculpatory declarations emanating from a group of 
convicts unsupported by some corroborating and telling evidential detail. William’s case proves 


that the instinctive response to accomplice evidence is correct: he had written the first Declaration 
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and his new best friend the second, no doubt as he dictated it. The judges were right to be 
suspicious and dismissive of what Joshua had signed and supposedly declared. 
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Chapter 28 — Declarations and Confessions (2) — William Sanders 
and Georgiana 


Especially as to those points where my conduct may appear most questionable — a 
simple declaration of my innocence, though not unimportant, would be less conclusive 
than such details as could admit of confirmation. 


William’s letter to Sir John Graham, 24 May 1844! 


[W]e obtained a great deal of information relating to Mr. Barber, his connexions, and his 
business; the knowledge of which would materially assist the enquiry into any Statements 
furnished by him or on his behalf, and we would add that on the result of our own experience in 
the investigation of these forgeries, we do not think it probable that any person could arrive at a 
true conclusion on statements made, or references given, exclusively thro’ sources pointed out by 
Mr. Barber. 


Freshfields, letter of 25 May 1844? 
So much for Joshua and ‘his’ Declarations. 


Much later, as we have seen, William would rely only on statements by him and William 
Sanders, while dropping any mention of Lydia and Georgiana.’ 


There were good reasons for that decision. Never having produced actual evidence that 
Lydia said anything, he simply asserted that ‘Mrs. Sanders (Emma Slack) has always avowed my 
innocence.” In his published submissions, he did not repeat a comment he had made in his Petition 
of May 1844 about the couple: ‘although in a legal sense no value could be attached to statements 
from persons in their situations’ he hoped that their statements could be taken fairly and given 
some credence.’ In his Supplement to that Petition, dated 24 May, he suggested that they be, 
presumably, interviewed: ‘In reference to Sanders and his wife it would be of great importance that 
they should be desired to set out every circumstance.” It never happened. Why not? William’s 
supporters could have sought a statement from both Lydia and Georgiana while they were 
imprisoned or afterwards. Knowing William’s approach to what he did and did not disclose in his 
arguments, there is a good chance that they were approached and refused. William would never 
put that forward voluntarily. 


Lydia Sanders herself said that she had only ever seen William for ‘a minute’ (see Chapter 
27). He himself was insistent that “To me they are perfect strangers except in the character of 
clients.”’ And as for Georgiana, he would later acknowledge, with his usual care to include a caveat, 
that her ‘conduct has been so infamous that her statement would be entitled to little credit 


but that she made such statement when her interest was not to setve but to prejudice me.” 
The focus here will therefore be on Sanders and then briefly on Georgiana. 
The declarations of William Sanders 


Sanders worked closely with Joshua. He was a significant player in Hunt and S/ack, 
indicating active involvement from early 1842 to at least March 1843. In Hunzé, he arranged for the 
forged Will to be signed by another accomplice, probably Mary Hawkes,’ and went on to dress as 
a sailor named Thomas Hunt, grandson of Mary Hunt. In S/ack, he worked with Joshua from an 
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eatly stage, travelling to Bath to make inquiries, accompanying Joshua to Abbots Langley, 
arranging a false death registration of Anne Stock (instead of Slack...), persuading Lydia to 
personate Emma Slack, writing out the forged Will of ‘Anne Slack’, meeting Joshua on Waterloo 
Bridge when they decided to register the death of a non-existent Anne Slack again, and going with 
him to research the Pimlico area. Strangely, Sanders convincingly said that he had effected the 
registration in Pimlico including details such as that he had trouble contacting the Registrar, 
attending his home several times, and eventually succeeding at about 10pm; and he wrote that 
Joshua later obtained a copy of the certificate. Yet the evidence of the Registrar at the Old Bailey 
was that Joshua, as Robert Hart, attended to register the death and that a woman came later for a 
copy. Perhaps the Registrar was mistaken in identifying Joshua as the man and it was Sanders who 
pretended to be Robert Hart. Joshua’s counsel challenged the Registrar on his identification, 
without success.’ It is too much to imagine that the ‘woman’ who went for a copy certificate was 


a disguised Joshua... 


It is not clear when Sanders first helped Joshua in his frauds. He admitted knowing ‘that 
Pletcher had been concerned in these matters for several years before I consented to take a part 
in it, that knowledge presumably coming to him via his sister-in-law, Georgiana. The available 
evidence suggests that he only got into the frauds in 1842. Georgiana objected when she saw 
Joshua write ‘William Saunders’ [sic] as a witness to the Will in Burchard: 


I expostulated with Fletcher for writing the name of William Saunders, that being the name of my 
brother-in-law. He assured me nothing could ever come of it, and said he intended to see William 
Saunders and talk to him, for he was quite sure that, he could do better for him than he would be 
able to do in his own business.!! 


The second sentence strongly implies that Sanders was not yet a conspirator. Georgiana might 
have said this in her confession because she wanted to protect her brother-in-law, but on balance 
what she wrote is credible. She could have bluntly denied that he had been an accomplice (until 
Haun?) but she did not. And the details she gave are convincing, that Joshua said he would talk to 
him and, as he had done with Georgiana, persuade him that the frauds would ‘do better for him’ 
than his fishmonger business. That persuasion might have been part of the conversation when 
Sanders went to see Joshua after Georgiana had refused his romantic entreaties.'* 


Unevidenced by statements 


William wrote in May 1844: 


I had indeed heard the fact that Sanders had repeatedly declared my innocence. This he did in 
January last to his Solr. who communicated the fact to Mr. Freshfield. He repeated this after his 
apprehension both at the Compter and at Newgate. When it is remembered that he is the Husband 
of the pretended Emma Slack and that he must therefore have been privy to every step taken by 


her and indeed must have planned the whole with Fletcher such a declaration made without any 
interested motive or communication with me is I humbly submit strong moral evidence of my 


innocence.!3 
This became more flowery in December 1844: 


The declarations of her husband, William Sanders, have been made with a consistency and under 
circumstances to which I would beg Sir to draw your particular attention. It will be seen by his and 


614 


One Man’s Justice 


Fletcher's confessions, and more particularly from Mrs. Dorey's, that he was an active accomplice 
of Fletcher's, that he personated the Claimant Hunt and that in Slack's in which his wife personated 
Emma Slack, he was an active tho’ secret confederate. When the news of my apprehension was 
first published he and his wife immediately took flight together. He however communicated with 
his solicitor Mr. Harmar of Bristol and instructed that gentleman to endeavour to negotiate terms 
for his surrender at the same time admitting his guilt and declaring in the most positive manner 
[illegible] my innocence. When brought to the Compter he was in an agony of distress; he then said 
to Dr. McMurdock [sic] his medical attendant and in the presence of an officer — “I am a guilty 
man but there is one here who although almost a stranger to me I know to be as innocent as a 
child unborn, and that is Mr. Barber.” “But said Dr. McMurdock, “he received your wife as Emma 
Slack.” “Yes replied Sanders, “and he knew no better.” To this I am assured that the Dr. rejoined 
[sic] “Well, Mrs. Dorey told me he was innocent." After his committal to Newgate Sanders repeated 
this declaration to the chaplain, and subsequently to many of the officers of the gaol. Whilst 
confined at Millbank, he again repeated this declaration to the Chaplain and to other persons there 
communicating many circumstances in verification of his statement.'4 


William tidied the text up in his usual way for publication (see Appendix 35). Most changes 
are relatively minor, but one of some importance was: 


December 1844 - ‘To this I am assured that the Dr. rejoined...’ 
Published — “To this the doctor replied...’ 


William was reducing the risk of someone noticing that the comment in his December 
1844 statement was hearsay. Both versions raise a question: how did William know what Sanders 
had said to Dr Macmurdo and his response? Who ‘assured’ him of the content? Probably the 
convict John Smith. He had spent time with Sanders in prison (but had travelled with William on 
the Agincourt, rather than with Sanders on the Lord Auckland), and he seems to be the only possible 
source. Since the core of the text dates to December 1844, William’s explanation of how he knew 
about this exchange could only be something like, ‘Mrs Dorey told the Doctor I was innocent, 
who told Sanders. Sanders told the Doctor I was innocent. Sanders told John Smith, who told me.’ 
But Smith made no reference to any such exchange in the statements he signed (and which are 
discussed later in this Chapter). William did not use the ‘child unborn’ simile or mention the 
instructions given to Harmar — that he was innocent — when he wrote his May 1844 Petition. That 
is in one sense understandable: he did not know Smith until they were on board together, from 
July onwards. But Smith’s first statement was made at the Cape of Good Hope and includes no 
mention of a child unborn or of what Sanders told Harman. William does not touch on it in his 
letter to Charles Freshfield from the Cape. Nor did Smith do so in his deathbed statement of 6 
November 1844." 


Smith’s impending death led William to arrange for this statement. It was another 
repetition of William’s case. Why did it not go into detail? William knew the importance of details 
because we have seen him write, about Sanders, that when he made his declarations of innocence 
at Millbank he was also: “communicating many circumstances in verification of his statement.’ If 
so, what were they and where are they? 


As with Georgiana’s alleged statement to Dr Gilbert Macmurdo, why did William not 
obtain a statement or letter from him confirming what Sanders had said and his own response? 
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There was less time to approach Mr Harmar since he died in March 1848, just over three months 


after losing his wife." 


After conviction — written Declarations 


Sanders signed a Declaration dated 9 July 1844, just after the Agincourt had sailed. It reads 
as if William drafted it, which is unsurprising since he had drawn one up for this very purpose 
while in Newgate.'’ While denying any ‘concert’ between them, William disclosed that his and 
Sanders’s convict ships were moored together: 


Finally on board the “Lord Auckland” he made the full and written declaration subjoined hereto. 
This was strictly without any concert with me for although the “Agincourt” and “Auckland” lay 
side by side for 10 days neither I nor to the best of my knowledge, had any of my friends any 
communication with him direct or indirect.!8 


Note that very William-esque, ‘nor to the best of my knowledge’, leaving open the 
possibility that his friends did communicate with Sanders (as they almost certainly did). The 
Declaration would not have impressed Freshfields or the government. It is very much a generic 
statement William had probably put together in Newgate, with one or two different individual 
details such as the sentence passed on Sanders and the reference to his wife: 


I, William Sanders, now under sentence of transportation for seven years, and about to leave my 
country, am desirous of reiterating all my former statements of my firm belief and conviction of 
the complete innocence of William Henry Barber of any participation or guilty knowledge whatever 
of the late transactions in which I or my wife, Lydia Sanders, were concerned, or that he received 
one farthing more than his professional remuneration. William Henry Barber was an utter stranger 
to me until introduced to him by Fletcher as Thomas Hunt, nor did I after see him or have any 
subsequent communication with him until my first examination at the Mansion House. I make this 
declaration from an unfeigned desire of doing all the justice that in my power lies to a person whom 
I have been instrumental in placing in a situation, of the horrors of which I am now too painfully 
acquainted. 


WILLIAM SANDERS 

Signed and declared in my presence this 9th day of July, 1844, 
John L. LANCASTER, 

Surgeon Superintendent on board the Lord Auckland, Woolwich!? 


William’s influence can be seen in the care taken — yet again — to link this document back 
to what Sanders had said before; his thoroughness as a lawyer ensured that Sanders confirmed “all 
my former statements’. Evident also is the strong language which is common to declarations 
written or influenced by William, and also the lawyet’s love of two words when one will do: ‘firm 
belief and conviction’; ‘complete innocence’; ‘any participation or guilty knowledge’; and 
‘whatever’. The grammar does not work but the draftsman wants to clear William of ‘any 
participation,’ which is nonsensical: he could not deny that he participated in the transactions, it 
was his knowledge that mattered. 
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The curse of lawyers drafting statements for witnesses continues. In 2020, a Working 
Group criticised the common practice of drafting (and re-drafting) of witness statements until they 
became ‘far from the witness’s own words even if [the statement] started life as such’. Lawyers 
sometimes ‘beefed it up’. This led to a recommendation that “a witness statement must use the 
witness’s own words, based on his or her own recollection, with revisions limited to aiding brevity 
and clarity without changing meaning or emphasis; the evidence which a witness is able to give 
must in no circumstances be altered, distorted or spun in order to seek to help the case of the party 
calling the witness.’ Good luck with that. 


The wording of Sanders’s first statement is clearly not what he himself would write or say. 
Experienced judges and lawyers reading such a document would discard it. There are in this saga 
and the 
instructions Sandets gave to his solicitors.”! William was tight, and unheard, when he wrote that 


two good examples of what genuine statements are like: Georgiana’s confession,” 


‘their statements [needed] to be properly and fully taken down’ — by someone neutral. Meticulous 
questioning of each of the gang, by an objective lawyer aiming to take a true record of what they 
had to say, was the right solution; although William might not have liked the result. 


While it was a common phrase, William liked the image of his not receiving one farthing 
more than his fees. Sanders said this in the Declaration, and a couple of months earlier, William 
had told the Court: 


I may remind your Lordships that not one farthing of the money, the proceeds of these frauds, has 
been traced to me. There has been no difficulty in tracing money to others; but it has not been 
shown that I received a single farthing, and I declare that I never had one farthing above the 
amount of my bill of costs.” 


Although William had deleted Joshua’s opinion on the level of his fees, a similar statement 
Sanders remained. How Sanders would kvow that William received not a farthing more than his 
professional remuneration is not explained. He mentioned William’s bill of about £25 in Hunt, but 
he said nothing about £13 or £15 or any other sum in S/ack. There is no evidence that he knew 
William had billed £13 and even if he was aware of that, did he know, for example, that as well as 
the £15 William was given by Emma Slack, he had charged or could charge the extensive work on 
Slack — dealing with Captain Foskett etc — to Joshua’s account?” If so, did Sanders know how 
much, to the ‘farthing’, that amounted to? Similarly, did he know that although William was 
presumably paid by both ‘Emma Slack’ and Joshua for his work on S/ack, he also wrote (and later 
suppressed) that he had lost ‘the pleasure, and the pecuniary benefit of introducing [Ann Slack] to 
her property as I did with the Robins’ family, David Smith’s family and several others.’* The 
answers ate inescapably that he did not know. Another sleight of hand: William had been precise 
in saying” that he had received only £15 for the S/ack ‘transaction’, leaving him an emergency exit 
by which he could argue that this was true because the work done with Foskett etc was separate 
and not part of the transaction itself. In April 1844, in that part of his speech to the Court just 
quoted, he opened up another route of escape: in talking about his fees, he addressed only what 
was paid from ‘the proceeds of these frauds’, meaning the £15 he got from Emma. 


Like his wife, Sanders was keen to say that he did not know William at all: “Barber was an 
utter stranger to me until introduced to him by Fletcher as Thomas Hunt, nor did I after see him 


ot have any subsequent communication ...””° 
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A dangerous issue for William, which was to be partly addressed later, was the unwittingly 
true caveat that Sanders could only speak of ‘the late transactions in which I or my wife, Lydia 
Sanders, were concerned’. He was the false Thomas Hunt. Lydia was Emma Slack. This means 


that he was not involved in Burchard ot Stewart. 


Sanders made his second statement on arrival in Australia in mid-November 1844. This 
could not have been influenced by William, who obtained an official extract a couple of years later: 


Statement on Arrival of 14,612, Sanders, William, per Lord Auckland.?’ Transported for “Forging 
a Will.” 


I represented Thomas Hunt, to get £1,210, Three per Cent. Consols; tried with Barber and 
Fletcher; they went to Norfolk Island; I was concerned in two other similar cases; I knew that 
Pletcher had been concerned in these matters for several years before I consented to take a part in 
it; it was discovered in consequence of a correspondence with a Miss Slack; they were all unclaimed 
dividends, and we represented fictitious persons, who were supposed to be relatives to the parties 
leaving the money; Fletcher has been concerned in it for upwards of fifteen years; prosecuted by 
the Government, Barber knew nothing about the matter; a Mrs. Dorey got two years' 
imprisonment; and my wife, who personated Miss Slack, received the same sentence (two years' 
imprisonment). 


Extracted from the indent of the Lord Auckland. 
JAMES THOMSON, 

Registrar, Convict Department. 

28th June, 1847.78 


Sanders refers to three transactions in all, but it is difficult to identify the third (nor does 
he suggest that it was one in which William was involved). His statement that William ‘knew 
nothing about the matter’ is unequivocal, but he does not explain or give any information to 
demonstrate how he knew this (of an utter stranger). 


In fairness to William, in relying on such declarations his task was to prove a negative, to 
dislodge suspicions that even he (sometimes) accepted were justified on the core evidence. Yet the 
declarations remain remarkably thin, giving no ‘telling detail’ (and bearing in mind his own 
comment that ‘a simple declaration of my innocence, though not unimportant, would be less 
conclusive than such details as could admit of confirmation’). What might such a detail be? A 
description of their meetings with William, how they were treated as new clients, what questions 
he asked them, what advice he gave? Neither Lydia, Sanders nor Georgiana advert to any of this. 
They do not describe William talking to them as a normal lawyer would: no reference to the usual 
courtesies (Lydia saw him only for a minute), no mention of him writing down their instructions, 
no request for more documents or for information. William was instinctively aware that he had to 
give the impression that he met them as clients, because that would be normal. If Lydia is telling 
the truth, he invented the story that he asked her questions about the Will and her aunt, and that 
they had a discussion about whether a solicitor was necessary for the transaction: moreover, he 
later claimed that ‘no inquiry was necessary’. (He also claimed to have questioned Georgiana as 
Eliza Burchard but gave no detail other than that she gave him the address of one of the witnesses 
— Sanders, in Bristol.*') 
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Nor did Sanders say, for example, that Joshua warned him to avoid giving William any 
cause for suspicion. If Joshua were using a scrupulous solicitor, he would have taken extreme care 
in preparing accomplices to have dealings with him. Of course, it would have been very risky for 
him to employ such a solicitor who might well, even unwittingly, ask unexpected questions that 
the false claimant could not answer. 


Neither Sanders nor anyone else relates Joshua briefing them on how to deal with William. 
At the very least, this suggests that Joshua was confident that William would not make 
inconvenient inquiries of his (impostor) clients. It is not fanciful to expect Sanders e¢ a/to have set 
out some specifics of how Joshua drilled them to deal with William — Sanders, Georgiana, Lydia 
and indeed Mrs Richards — because we know that he was well capable of this, having given such 
instructions, written out, in Stewart. 


He (Fletcher) wrote out an account for my mother, to make herself perfectly acquainted with, and 
desired her to give it to Griffin after she had done so, that he might know what to say as to the 
particulars of the matter; at the same time, he said, she was to strongly impress on the mind of 
Griffin a belief, that Stewart was my mother's family name.*2 


None of those who ‘cleared’ William revealed any directions from Joshua about how to 
act with him, directions that might have been similar to those Joshua gave to Mrs Richards for her 
dealings with Griffin: and those were focused on her recruitment of Griffin. 


The impostors were, instead, told to keep their mouths shut. In his evidence to the Old 
Bailey, Edward Keene, the clerk to Mr Pott the proctor, said that Susannah Richards as Miss 
Stewart ‘did not say anything, or take any part in the matter, that I remember’. John Padmore 
Noble, of the Bank of England, said of Lydia as Emma Slack ‘the female may have been perhaps 
ten minutes or a quarter of an hour in my presence. I should say a quarter of an hour at least. She 
did not, that I recollect, make any observation to me. I do not think she made any observation. I 
do not remember hearing her speak at all.” And William Philpot, the stockbroker, gave evidence 
that: ‘I do not recollect Lydia Saunders making any observation’ even though William and Lydia 
‘remained in my office about five minutes, while I was writing the instructions for the sale. I do 
not recollect speaking to her or she to me.” 


Georgiana recounted no instructions from Joshua about how to deal with William other 
than to let him get on with things: 


Mr. Barber would do all that might be required; he knew all about the business; therefore he would 
answer all questions.*4 


Her report of going to Doctors’ Commons with William in Burchard confirms that this is 
what happened but also contains an important detail: 


The proctor, on reading the will, observed that it must have been a clever woman to write it. Barber 
replied, 'Oh, copied, copied, I dare say.' I was then taken before some gentlemen, and had to make 
an affidavit. I was not aware should have to so before I went. Some questions were asked, and Mr. 
Barber answered them all.*° 


A solicitor taking genuine clients to prove a Will invariably explains what is going to 
happen, such as that they will need to swear an affidavit. The client must read the affidavit and 
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agree that it is accurate. William did not even tell Georgiana that an affidavit was expected from 
her (perhaps assuming that she had been well briefed by Joshua on the process). Each of the 
impostors would very likely have remembered vividly if William had — pointlessly from their 
perspective — meticulously gone through everything with them as a solicitor would in a genuine 
case: explaining procedures, warning them about the need for an affidavit to be absolutely true, 
talking through who they were going to see and why. None of them said anything to this effect 
and what a telling detail it would have been for William had they done so! No doubt he assumed 
that there was no need to speak to them and waste his own valuable, chargeable time. 


Joshua made it clear to Georgiana, and no doubt to the others, that William was in charge 
when the transaction was going through. There was, in practice, no need for him to converse with 
the impostors, Georgiana reporting: ‘Fletcher and Barber seemed to understand each other very 
well, and it was quite obvious that all the papers it was necessary to have were in readiness before 
my attival at Barber's office.’* 


was not published until June 1844, it is dated 28 February that year and, as noted in Chapter 22, it 


(It is worth recalling that although the full text of her confession 


made no overt attempt to condemn William.) 


The absence of any briefing to Georgiana about William — other than to go along with 
what he did and said — contrasts not only with Joshua’s specific instructions to Mrs Richards about 
Griffin, but also with what Joshua said to Georgiana when she was to set up a false address for 
‘Eliza Burchard’: 


Pletcher said I must take a lodging, and told me what I should say to the landlady in case she should 
require a reference. I was to say my name was Eliza Burchard, and that I had come from the 
country to stay a short time in London, and that if she pleased I would pay her rent in advance. I 
was also to say that I had friends living a short distance out of town, perhaps I should not sleep 
often at the lodging, but if any letters were brought she was to be particular in taking care of them.*” 


Was William aware of this yawning gap in what Sanders and the others had said? Very 
likely: he set out to fix it, with a statement from our familiar convict John Smith. Smith was a 
former member of the Stock Exchange who described his offence as forgery of a £5 ‘acceptance,’ 
omitting that he was also convicted of ‘stealing a coat, value 5s., the goods of Lionel Williams Dyer 
1 watch, value 15s.; and 1 time-piece, £4; the goods of Solomon Zempelburgh’.* (In the account 
of his experiences published in Household Words, William renamed John Smith as ‘Stoven’ and gave 


a sympathetic version of his misfortune.” 


Smith’s statement was prepared - in the handwriting of William McCallum” — even though 
he was, obviously, an educated man. As ever with William, there are three versions: 


(1) 20 September 1844 — written by McCallum*! 
(2) 2 September 1844 — a copy in William’s handwriting” 
(3) 1853 version — printed, dated 2 September 1844.” 


Smith’s signature only appears on the first of these. It also seems to be witnessed by Charles 
Puller, the Surgeon-Superintendent: 
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This is strange, because the version William wrote out (2) shows it witnessed by McCallum 
(and dated 18 days earlier): 


The printed version does not identify any witness. All very strange; but a comparison of 


Fuller’s signature on the statement of 20 September (1) with other examples of his writing suggests 
that they match. For example, he wrote his name (not his signature) on the front page of his journal 
recording the voyage of the Agincourt.* 


MEP Hyer CEERI aes Le eiex aN 


om 0/27 Suigeon 


Be ) 


All three statements read as follows (with some immaterial changes of punctuation) save 
that number (2), dated 2 September 1844, includes some extra text, here set out in red. Number 
(3) is a printed copy of number (2) and so also includes the red text. 


I was a fellow prisoner with William Sanders after his Trial, and feeling some interest about the 
case of Mr. Barber (although I had no personal knowledge of him) I asked Sanders if Barber was 
innocent or guilty. 


He solemnly assured me Barber was entirely innocent, that everything was so arranged that Barber 
could have no reason to suspect any fraud — that Fletcher had always declared to him that Barber 
had no guilty knowledge whatever, and from the precautions taken by Fletcher, Sanders said he 
was quite certain the real truth had been carefully concealed from Barber. I had more than one 
conversation with Fletcher on the subject and he was always consistent in declaring Barbers 
innocence, adding that neither he, his wife nor Mrs. Dorey were known to Barber except in the 
fictitious characters in which they were introduced to him by Fletcher. 


I have observed the conduct and demeanour of Barber and Fletcher towards each other since they 
[have met]*> came on board the Agincourt, and it has decidedly been of the most unsocial character, 
Barber studiously avoiding all intercourse with him from the first moment of their embarkation. 
With regard to myself I may state that I was at one time a member of the Stock Exchange, but 
having got into pecuniary difficulties I forged the acceptance of my brother (Secretary to the Bishop 
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of Lincoln) for the sum of £5 and the forgery having been discovered I was [transported for seven 
years**] sentenced to seven years transportation. 


Here is a partial attempt to plug the gaping absence of any comment by the gang members 
about their interactions with William: everything was arranged to give William ‘no reason to 
suspect the fraud’ and the ‘precautions taken by Fletcher’ ensured that the ‘real truth had been 
carefully concealed from’ William. No detail is given. This was the chance for Smith to report 
Sanders having said that William went through all the legal issues and processes in interminable 
detail when he met with the impostors, but he said no such thing. 


William’s influence, via McCallum, on this statement can be seen in several ways. First, the 
word ‘precautions’. William was fond of categorising Joshua’s efforts to mislead people as 
‘precautions’: he did so three times in his Memorial of December 1844, including, ‘every precaution 
was taken with consummate subtlety’.“” Extant also is William’s favoured word, ‘whatever’. And 
‘ouilty knowledge’ sounds like something coming from a lawyer rather than a not-very-successful, 
albeit literate, fishmonger. A non-lawyer would say something like, ‘Fletcher always told me that 
Barber did not realise what we were doing’. Of course, William also appears to have added the 
words in red: they are not in the version of Smith’s statement which he signed (1), and they reiterate 


one of his beloved pet points, that there was bad feeling between him and Joshua on board ship. 


The lacuna remains: none of the co-defendants even suggested that Joshua prepared them 
to deal with William. 


Smith made another statement, on 6 November 1844, shortly before his death, which 
added little but emphasised familiar points: his opinion that William was innocent; Sanders’s 
repeated declarations to that effect; and that Joshua did not deny it. Here is the published version, 
showing changes from the copy William wrote out for his Memorial of December 1844 (both can 
be seen in Appendix 31 A): 


I, John Smith, a prisoner on board the eerviet ship “Agincourt”; being now on a bed of sickness, 
from which it is very doubtful if it will please God to raise me, am desirous of stating what has 
come to my knowledge of ## the case of William Henry Barber, through my intercourse with 
William Sanders and Joshua Fletcher. 


From my former statement it will be seen that I was a fellow prisoner of Sanders’s after his trial, 
and | had repeated conversations with him, in reference to which I have only to repeat that Sanders 
declared in the most positive manner Barber's entire innocence; and that from the circumstances 
named by Sanders I am persuaded that the business was introduced to Barber by Fletcher, who 
appeats to have been a regular client, as strictly legitimate, and that from the precautions taken 
there was nothing by which any solicitor would be induced to suspect the contrary. I have been on 
friendly terms with Fletcher ever since we have been on board the Agincourt, and have had several 
conversations with him about Barber's case; and although there is, and has been throughout, an 
evident hostility between them, he never denied that Barber was entirely innocent. All that I have 
seen and heard of Barber has convinced me that such is indeed the fact; and as the voyage is now 
nearly terminated, I have been induced to speak seriously to Fletcher on the subject, and have 
urged him to enter into a detailed narrative of the circumstances of the case; but his unfriendly 
feeling towards Barber seems rather to have increased:; Barber having, as he says, behaved 
throughout the voyage in so distant and uncourteous a manner to him, as to become the subject 
of general remarks. Besides which, he has complained of Barber's having placed him in the “lion's 
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mouth”, by bringing him forward when Barber was first apprehended; but for which, he says, he 
should have escaped by being evidence for the Crown. He declared, therefore, that he would 
neither add to nor detract from what he had already said, and although he admitted the perfect 
innocence of Barber, said he must help himself as he best might. 


JOHN SMITH. 


Signed and Ddeclared in our presence on board the eeaviet-ship Agincourt. 
CHARLES HY. FULLER, R.N., Surgeon Superintendent. 
JOHN L. ISON, Minister. 


Off Norfolk Island, Nov. 6th, 1844. 


Ever mindful of the subliminal impact of words, William removed both references to a 


‘convict’ ship, although he retained Smith’s self-description as ‘a prisoner’. 


William relied on this statement to support his suspicion” that Joshua always intended, if 
apprehended, to implicate others: if William had not called him at Mansion House, ‘he should have 
escaped by being evidence for the Crown.’” Why would Joshua say this to Smith, or at all? It 
implies his guilt, which he continued to deny. It is very convenient for William that Joshua 
purportedly professed this. 


The statement is also familiarly worded. There is the old friend ‘precautions’, and the 
ubiquitous linking back to ‘my former statement’. Smith was ‘desirous’ of giving this statement: 
the Declaration of Sanders dated 9" July 1844 includes, “I ... am desirous of reiterating all my 
former statements...’ William liked the word ‘desirous’, using it in correspondence,” his May 
Petition” and even in conversation.” Even ‘bed of sickness’ was a phrase William had used, in the 
published Memorial of December 1844: ‘I am now in hospital on the bed of sickness ...”* 


Mote importantly, William repeated what he had done with Joshua's Declaration, changing 
‘nothing by which a solicitor would be induced to suspect the contrary a solicitor’ to the stronger 
‘any solicitot’.” This is also Smith giving an expert opinion on what would cause a[ny] solicitor to 


suspect fraud. 


William could never resist tinkering. He added three more words to the published version 
of this statement. Smith was repeating William’s mildly obsessive insistence that he ignored Joshua 
on board. The first of the following is the handwritten copy, the second is that published in his 
book. 


... although there has been an evident hostility between them ...5° 
... although there is, and has been throughout, an evident hostility between them ...5” 
This emphasises that the hostility was continuous and continuing. 


There are various other minor amendments. The original of this statement has not been 
seen, only that ‘copied’ by William by hand and the somewhat changed version that he published, 
and so a further comparison cannot be done and nor can it be ascertained whether it was truly 
‘sioned and declared in [the] presence of Fuller and the Reverend Ison’. 
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Finally, why did one of William’s many supporters not take statements from Sanders, Lydia 
ort Georgiana? There is no evidence that they tried to do so. The two sisters were available in prison 
in England for his friends to approach. Georgiana at least seems to have remained in London and 
was known — for some years. A solicitor acting for William wrote in October 1848 that, ‘Mrs Dorey 
at this hour lives in affluence on the illgotten [sic] booty’.”* Sanders was not with William on 
Norfolk Island, having been landed instead at Hobart Town on Van Diemen’s Land (T'asmania).” 
Yet William had supporters there at various times who could have tried to find and approach him. 
Readers may by now have gathered that lawyers like to complain that something was not done by 
others, while ignoring the fact that they could well have done it themselves if they had so chosen. 
Why was no attempt made to take a detailed statement from Sanders, Lydia and Georgiana? 
Probably because there was a serious tisk that they would not say, at least entirely, what William 
wanted and needed. 


After and before the trial — Sanders’s instructions to his solicitor 


It was in 1853 that William obtained a copy of a fascinating document.” The Bristol law 
firm which had acted for Sanders still had the handwritten instructions he had given to them. 
Today, William would not be able to see confidential communications between a solicitor and 


°! This does not seem to have been a problem in the 


client, unless he could get the client’s consent. 
1850s. William relied on documents said to be in Sanders’s handwriting, headed ‘Instructions for 
my solicitor’. These had been found with (the now deceased) Mr Harmar’s law firm in Bristol. 


Hence, the documents were first known after the trial but were prepared before it. 
Patrick Polden writes: 


Fortunately the firm had kept both Sanders’ instructions to his attorney and the brief to counsel 
based upon them, and in these documents, Sanders disclosed his dealings with Fletcher and made 
it abundantly clear that from start to finish they had treated Barber as someone who had to be 
deceived.” 


One of those dangerous adverbs again. Did Polden have access to more than the — 
extensive — extract William reproduced in another book he published in 1854 (and which was also 
reproduced by the Select Committee in 1858)? He does not provide any cross-reference other than 
the Committee’s report. While the extract is significant and undoubtedly helpful to William in 
some respects, it is far from making ‘it abundantly clear from start to finish’ that he had to be (or 
had been) deceived. The published extract is set out in full below, including comments that William 
added:” 


318. Will you call the attention of the Committee to anything further you think material in those 
documents? - There is an extract from Sanders’ instructions to his solicitor in the Appendix to 
Book 2, page 2. 


“Tt must have been about June 1842, or perhaps a little later in that year, I received a letter 
from Fletcher, informing me that he had received intelligence from his friend at the Bank 
of England of something very good, and requesting me to see him as early as possible. 
Accordingly I proceeded to London and went to his house, where he informed me his 
friend had given him the particulars of a case which had not gone to the Commissioners: 
that is, the 10 years had not quite expired, which required it to be from the last dividend, 
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before it was invested with the Commissioners for the National Debt; that it stood in the 
name of Anne Slack, Smith-street, Chelsea; that he, Fletcher, had made a great many 
inquiries all about that neighbourhood, and could find no trace whatever of any such 
person; that he had seen an old postman who had delivered letters there a number of years, 
and had given him money to gain all the information he could, but had obtained none 
whatever; as the sum was considerable, he thought I might get my wife to take the case in 
hand; I said I would endeavour to prevail on her to do so. A short time after this Fletcher 
came to Bristol; he said he came to make inquiries about the case of Slack, and, as I had 
informed him at our interview at his house, there were persons of the name in Bath, he 
thought to try there. I proceeded there, but could not find one that answered the 
description given by Fletcher. On my return, Fletcher informed me that his information 
was to the following effect: Anne Slack appears to have had a sister; at this time it was 
intended, if the right owner could be discovered, that information should be given to the 
owner upon receipt of a bonus, to be divided between me and Fletcher. Whilst these 
inquiries were in progress information reached Fletcher from his friend at the Bank that 
the stock had been transferred to the Commissioners for the Reduction of the National 
Debt; and after a long consultation, it was determined to try to obtain the money from the 
Commissioners by means of petsonation. Fletcher told me that it appeared Miss Anne 
Slack, in whose name the stock had stood, was one of two sisters who had stock invested 
in the same account; that there had been a power of attorney granted by the two sisters to 
a Mr. Hulme, whom Fletcher had ascertained was a partner, but he turns out to have been 
a clerk in the house of Jones, Loyd and Co.; that the sister had married a Captain Joseph 
Foskett, and that soon after his marriage had sold out; that he had received the dividends 
to 1832, about which period he appears to have died. We therefore procured the army list, 
and found the name of Captain Foskett; but there being no address given, he being on 
half-pay, Fletcher said he had a person in the Army Pay Office from whom he could 
perhaps obtain Foskett's address. Fletcher returned to town, and some short time 
afterwards writes to me, his friend at Somerset House gave him the name of Captain 
Foskett's agent, from whom he had been enabled to find that he resided at King’s Langley, 
which is on the line of the Birmingham Railway. I should have previously mentioned that 
Pletcher had obtained with other information of his friend at the Bank, on a small slip of 
paper, a fac simile of the handwriting of Anne Slack, taken from the power of attorney 
granted by her and her sister, to Mr. Hulme. Fletcher and myself went to Langley station; 
and there on inquiry, found that Captain Foskett’s residence was not very far off. We got 
a railway policeman to go into the village; by giving him a shilling to spend, he might be 
enabled to meet with some person to give him the information required, viz. if Captain 
Foskett’s wife had a sister, and if so, her name and residence. Fletcher and I took tea 
prepared for us at the railway station. Our messenger soon returned with the intelligence 
that he had met with the coachman of Captain Foskett; that he had taken him to a public 
house, and had partaken of some beer with him, and from whom he learned that Mrs. 
Foskett had a sister, who was living in the family, and was generally known to them as 
Miss Nancy. With this information I returned with Fletcher to town. We had no doubt 
but this lady was the person we had been so long in pursuit of; the next difficulty now 
was, how to get an introduction so as to be able to turn our knowledge of what the lady 
was entitled to to the best account (for now that we had made the discovery that she was 
living, all means of proceeding by personation were given up). At length it was settled that 
Pletcher should apply through Barber for that purpose, and with this understanding I left 
London. Fletcher came again to Bristol, and told me the result of Barber’s inquiries, and 
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also that it was Barber’s opinion that it did not relate to her, but to some other Slack. 
Pletcher said there could now be no obstacle in the way of my wife taking the case in hand. 
Fletcher then produced some paper without water-mark, and I wrote a will of Anne Slack 
from a copy produced by Fletcher; and before Fletcher left Bristol, which he did in about 
a week after, he took an advertisement to Verriers, the newsvender, in High Street, to be 
inserted in the Bath and Cheltenham Gazette, a copy of which paper I forwarded to Fletcher, 
by his desire, in London, and, as agreed on, my wife took lodgings in Westgate-buildings, 
Bath, where she answered the advertisement by letter, from a copy given to her by Fletcher 
as Jane Slack. Barber returned an answer, that he should be glad to conduct her business, 
as it was probable that he could be of assistance to her. My wife proceeded to London, 
saying she was about to pay a visit to her sister. On Mrs. Sanders’s arrival in town, she 
took up her residence with her sister, Fletcher of course calling to see her. Fletcher went 
to the General Register Office in Somerset House, and discovered that there had been a 
mistake in the register which I caused to be made in Bath, for the name appeared to have 
been Stack instead of Slack. Fletcher stated to me that he saw the Registrar-general, who 
informed him of the error, and who advised its correction, for which purpose Mrs. Dorey 
and my wife went to Bath, had an interview with the registrar and Superintendent, who 
would not alter the register unless they saw the person who had made the entry. I then 
received a letter from Fletcher, stating the error, and requesting to see me in town, where 
I immediately preceded; met Fletcher by appointment on Waterloo Bridge, and we talked 
the subject over, he wishing me to go to Bath and have it put right. I refused to do so, and 
said I would rather abandon all further proceedings. It was at length arranged that we 
should take fresh proceedings by a fresh register, which was settled should be either in 
Chelsea or Pimlico. Fletcher and myself went to Pimlico, and after some research fixed on 
the place, and I was to make the registry, which I did, after calling several times at the 
Registrar’s, he being from home; it was nearly 10 o'clock at night before I could get, as I 
was anxious to return to Bristol, and wished it to be done that night. Fletcher afterwards 
called at the Registrar’s, and procured a certificate of the registry of Anne Slack’s death as 
registered by me. Mrs. Dorey took lodgings for my wife. She disguised herself with a light 
coloured ringlet front, covering the greater part of her face, a close bonnet, spectacles and 
a veil. A disguise which she always wore whenever she went to Barbet’s office, Doctors’ 
Commons, or the Bank. The fictitious will which was first made having devised the stock 
to Jane Slack, of Bath, it now became necessary that a fresh will should be prepared, and 
it was intended to apply to me for that purpose; but after the discovery of the error in the 
registry at Bath and the abandonment of proceedings there, I wrote a letter to Barber and 
Bircham on the part of Jane Slack, stating that Jane Slack did not think the Anne Slack, as 
advertised, had reference to her, and that I was instructed to say that she had consulted 
her solicitor, and therefore declined calling on them, or taking any further proceedings in 
the matter, to which letter I attached a feigned name. In consequence of that letter Fletcher 
would not allow me to write the new fictitious will, fearing that Barber should discover a 
similarity in the writing; he therefore wished my wife to get Mrs. Dorey to write the will, 
which she did. Mrs. Dorey frequently called to see her at her lodgings, generally in the 
evening; Fletcher also frequently calling, but no other person visited her.” 


“My wife returned to her lodgings in Francis-street, Tottenham-court Road, after getting 
the money at the Bank, where she procured some refreshment for Fletcher, he being, he 
said, quite fatigued from long anxiety and fasting throughout the day: after he finished his 
repast, my wife divided the money in the same mannet as it was divided in Hunt's case. In 
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the course of October or November last, my wife received two letters from Fletcher, 
giving me to understand that inquiries were going on in the Bank about this affair; this 
information he procured from his friend, Mr. Christmas, the clerk in the Bank of England. 
The first time I saw any account of what took place in the Mansion House, was a very 
short paragraph in the Bristol Mercury. I read it to my wife; she became very much 
affected, and at length became so ill that I feared her life to be in great danger. After the 
case of Mary Hunt came out before the magistrates, Mr. and Mrs. Dorey visited me in 
Bristol, and persuaded me to go forward and make a full confession of all I knew.” 


When writing in his own words, Sanders did not refer to ‘precautions’, to any ‘guilty 
knowledge’ on William’s part, to William’s fees, or to whether a[ny] solicitor would not have 


suspected fraud. 
Another document was produced: 


From the following memorandum in the handwriting of Mr. Harmer [sic], it is probable that this 
statement was originally prepared by Sanders as a narrative of the facts for the prosecution: 


“Sanders applied to Mr. Harmer, his solicitor, who proposed to Mr. Freshfield to supply 
him with material evidence, if he would admit the informant as witness for the Crown, or 
promised not to prosecute him. This offer was rejected, and it was thought advisable that 
Sanders and his wife should keep out of the way until the other parties had been tried, and 
they managed to elude the officers for two months but were eventually apprehended.” 


On page 6 there is the following note, as to the reference to Hunt's case:- 


The original statement in the handwriting of Sanders, giving the history of the concoction 
of Hunt's fraud, has not yet been found, but Mr. Barber’s committee are in possession of 
the original briefs in Hunt's case, delivered to Sanders's counsel, in which that statement 
was embodied. The following is an extract, as to the division of the proceeds of the fraud 
in Hunt's case: 


‘The amount appearing as Barber’s charges did not exceed £25, and Sanders 
thinks that included the proctor's charges; then Sanders paid the broker, and 
proceeded to get the notes changed, which he had received from the broker, into 
gold; and then he took a cab, and went to Miss Richards’s is lodgings in Dean- 
street, Soho, where, in the course of the evening, Fletcher came, accompanied by 
his daughter. After tea, Fletcher and Sanders adjourned into another room, where 
after deducting for charges each party had incurred, Fletcher took £5 per cent. on 
the gross amount for his friend in the Bank of England, and Sanders took £20, 
which he afterwards gave to Miss Hawks for her trouble, and all other claims 
being taken, Fletcher and Sanders equally divided the remaining into two portions, 
Pletcher taking one, and Sanders the other; and they divided about £1200 between 
them.’65 


Georgiana mentioned William in her confession 27 times.” In his instructions to his 
solicitor (or the limited parts disclosed by William) Sanders names him only seven times. William 
also appears in the short extract from the Brief only by reference to his bill of £25. The ‘Sanders 


Seven’ are as follows, noting that three are in the first quotation: 
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At length it was settled that Fletcher should apply through Barber for that purpose, and with this 
understanding I left London. Fletcher came again to Bristol, and told me the result of Barber’s 
inquiries, and also that it was Barber’s opinion that it did not relate to her, but to some other Slack. 


Barber returned an answer, that he should be glad to conduct her business, as it was probable that 
he could be of assistance to her. 


A disguise which she always wore whenever she went to Barber’s office, Doctors’ Commons, or 
the Bank. 


I wrote a letter to Barber and Bircham on the part of Jane Slack 


Pletcher would not allow me to write the new fictitious will, fearing that Barber should discover a 
similarity in the writing; 


These are rather slim pickings for such a trumpeted item of evidence. None constitute 
direct evidence of some behaviour or comment by William. The first, second and fourth are purely 
factual statements. Insistence that Lydia ‘always’ used her disguise when she saw William needs to 
be watched, for two reasons: firstly, she only ever saw him once, for a minute; secondly, he 
immediately took her to Doctors’ Commons to prove the Will of ‘Anne Slack’ and so her disguise 


was necessary to the fraud and cannot be attributed only to an intention to deceive William. 


More helpful to William is what is not said. Sanders does not incriminate him. But nor 
does he expressly clear him: there is no extravagant metaphor of him being as innocent as an 
unborn child, or indeed being innocent at all. The matter-of-fact descriptions of the frauds involve 
only Joshua and the gang, with no hint of William being a party to any planning. That helps William 
but it is also what would be rational: William, if guilty, was determinedly keeping himself apart, 
compartmentalised. 


However, there is one telling detail which, at first sight, could give the evidence credibility. 
Almost in passing, probably without realising its significance, when explaining why Georgiana 
came to forge the Slack Will, Sanders provides the best available evidence that William was not 
part of the conspiracy: 


In consequence of that letter Fletcher would not allow me to write the new fictitious will, fearing 
that Barber should discover a similarity in the writing.” 


Sanders had written the letter to Barber & Bircham in the name of Joseph James — which 
withdrew the claim of ‘Jane Slack’. His handwriting is very distinctive” and the letter was on 
William’s file. But it is worth looking closely at what Sanders actually wrote. The immediate 
reaction when reading of Joshua’s fear is to assume that William was unaware of what he was up 
to: namely, Joshua was worried that, if William spotted the similarity, he might suspect something 
was amiss. But there is another possibility. Joshua — according to William — and, if guilty, William 
himself, were both extremely vigilant about covering their tracks. To protect himself for the day 
investigators turned up, Joshua would not want the forged Will to look as if it had been written by 
‘Joseph James’. More significantly, he would not want William to notice this, because even if he 
were a conspirator, William would object for the same reason — and more. William might say to 
Joshua: “These two documents are written in the same, rather striking, hand. I cannot have them 
both on my file.’ And: “What if one of the clerks notices the similarity and mentions it to me?’ That 
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would have required Joshua to go away and build yet another fake story (and produce another 
forged Will). Joshua would not want Sanders to write out the second Will, whether or not William 
was a conspirator. Even if he were, he would have been furious with Joshua if he was placed in 
the incriminating position of having seen the two documents, supposedly by a man and a woman 
but written in the same hand. 


The description in the Brief that sets out division of the spoils, is not directly helpful to 
William. Its usefulness is confined to the fact that he is not mentioned. But, again, as a co- 
conspirator, William would insist to Joshua that he must not tell anyone else of his involvement, a 
consequence of this being that any ‘pecuniary benefit’ he recetved should be out of the sight of 
Sanders and his extended family. Even those who have the privilege of seeing William’s hastily 
removed assertion that he had received such benefits, do not know how he was truly rewarded. 
What they do have is that now-you-see-it-now-you-don’t assertion, and his reference to charging Joshua 
separately for some of the work on S/ack. But he must have received more than his basic fees. 
There is also a serious question: why was only a very short extract from the Brief produced? The 
first inescapable inference is that the rest of it did not help William, because he was tireless in 
gathering up and deploying anything that did. It is possible that it was positively damaging, but we 
do not know. Although William almost certainly did not offer help to Joshua if he would make a 
Declaration of innocence, the support Sanders showed for him could have been driven by a similar 
offer; not that there is any evidence that William did anything along those lines. 


Sanders mentioned that he saw a report in the Bristol Mercury of the committal proceedings 
at Mansion House. When Hunt was mentioned there (at the hearing of 28 December 1843), both 
‘Mr. and Mrs. Dorey visited me in Bristol, and persuaded me to go forward and make a full 
confession of all I knew.’ Eleven days passed between that hearing and Georgiana’s arrest on 10 
January 1844. This visit seems a little unlikely: that Georgiana would leave London but also go 
back, when the implication is that she felt the game was up? But, more troublingly — did you notice? 
— Sanders writes that Mr Dorey not only went with her to Bristol but was also one of the 
persuaders. Apart from this there is no evidence that Georgiana’s husband knew anything, and he 
was oblivious enough to exhibit the £1000 note to Mr Gorsuch in his shop. Forrester reported 
that when Mr Dorey returned to find his wife being arrested, he ‘evidently understood nothing 
about it’ and that Georgiana could not bring herself to tell him: 


I said to the prisoner, “I thought you would have explained it to Mr. Dorey,” and she replied, “No, 
I would rather you would explain to him;” and I then told him...7° 


Again, we have a telling detail disclosed in passing: Mr Dorey did know what his wife had 
been up to at least before the dreaded Forrester called? Or Sanders for some reason made up this 
visit by Mr and Mrs Dorey? 


What do we make of Sanders’s much-vaunted exoneration of William? The brief 
declaration of 9 July 1844 is valueless and, if anything, it suggests that William or his friends were 
in communication with Sanders from the Agincourt to the Lord Auckland moored alongside. The 
statement he made on arrival at Hobart Town is marginally more helpful because probably less 
‘self-conscious’, but the comment about William, if admittedly very clear, is also irreducibly brief: 


‘Barber knew nothing about the matter’. 
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The real question is how could Sanders know this, having only met William when posing as 
Thomas Hunt? In his letter to Charles Kaye Freshfield of 21 September 1844, from the Cape of 
Good Hope (see Chapter 24 and Appendix 30), William acknowledged that Sanders, ‘might have 
been in ignorance of my guilty knowledge’.” Indeed. 


What might Sanders’s assertion be based on? The possibilities are: (1) Joshua told him that 
William was a dupe; (2) Joshua never gave any hint that William was an accomplice; (3) Sanders 
was making an assumption; (4) Sanders was lying. There is almost no chance that he had any 
detailed understanding of what William actually knew, and he could not possibly know what he 
might have suspected. Sanders was not involved in Sewart and so was unlikely to know about the 
fierce challenges from Pickerings and Mr Strode. If William had gained his magical separate trial 
and Sanders had given evidence, prosecuting counsel would have taken him through all the things 
he did not know. Sanders would see the correspondence between William and Pickerings for the 
first time. In S/ack, he would be shown William’s first letter to Captain Foskett, deliberately giving 
the false impression that Miss Nancy was dead. He would have to admit not knowing that William 
had said ‘Forty would do’ (thus disclosing that William knew about the power of attorney) and — 
since the power existed — that Foskett’s estimate of Ann’s age was simply wrong (but convenient 
to the fraud). He would not know that William had studiously avoided meeting Miss Nancy and 
had made no follow-up inquiries about her age. An example of the sort of cross-examination 
Sanders might have faced can be seen in Appendix 63. 


In the narrative he wrote out, Sanders admitted his broad contribution to S/ack — forging 
the first will, procuring the first false but abortive registration, and generally conspiring in the fraud 
— yet he was acquitted, effectively on the direction of the judge. He was as guilty as they come, as 
the saying goes. So much for Freshfields’ omnipotence and endless resources. One might also say, 
so much for the criminal process’s ability to get to the truth, but lawyers would point out that judges and 
juries can only decide a case on the evidence presented to them. 


William was partly right that Sanders needed to be interviewed to understand exactly what 
he knew, what he was told by Joshua, and what he assumed. He might, however, have been 
unhappy at the outcome. One irony is that, had William been granted a separate trial, Sanders 
would have been rigorously questioned and his real knowledge, or lack of it, would have been 
exposed. The flaws in his first statement would be mercilessly laid bare and his credibility severely 
damaged: he might ultimately have accepted that he was wrong in proclaiming William’s innocence. 


Georgiana 


In William’s unpublished letter to Charles Kaye Freshfield from the Cape of Good Hope 
in September 1844, just touched upon, he acknowledged a potential weakness in any exculpatory 
evidence from Lydia and William Sanders: 


Although I understand it has been supposed that the declarations of Sanders and his wife of my 
innocence are not conclusive, as they might have been in ignorance of my guilty knowledge, the 
most prejudiced mind will, I conceive, will not apply the same observation to Fletcher’s.”” 


William was, almost, accepting the concern expressed in this Chapter that Lydia and her 
husband might not have known that he was involved in Joshua’s frauds. Would anyone be surprised 
to read that William scrupulously avoided any such frankness in what he publisheaP 
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Georgiana had been less than helpful to him, which William was, sometimes, frank about. 
That is, when he was not proclaiming that ‘all the four parties ... exonerated me from all guilty 
knowledge whatever’: 


Mrs. Dorey, when first apprehended, unreservedly declared my innocence to her medical attendant, 
Dr. M'Mutdock, at the Compter. In her subsequent confession, however, in which she was seeking 
immunity for herself by assisting the prosecution, she evidently seeks by insinuation to implicate 


me...2 


There is no other ‘evidence’ of the conversation between Georgiana and Dr Gilbert 
Macmurdo. Only in his Petition of May 1844, and not in his 1853 Book, did William acknowledge 
that her conduct was so ‘infamous’ that what she said would be entitled to little credit. As always, 
he had a little caveat: that she implicated him only when it was in her interest ‘not to serve but to 
prejudice me.’”* Nor does her statement go out of its way to condemn William — it does so in 


passing. 


William was presumably annoyed with the following section from Georgian’s confession 
that was published after the trials. Key points are highlighted: 


Pletcher told me he had shown the will to Barber, who said it was all right. As the time drew 
near when I was to go to the Bank, Fletcher said I must be identified. I asked, ‘Are you going to 
identify mer’ He replied, no; he should not be seen with me, but that Mr. Barber would do all 
that might be required; he knew all about the business; therefore he would answer all 
questions. Mr. Fletcher then gave me Barber's address, and said he would take me to him on the 
following morning. He told me to disguise myself as I had done before, and to get into an omnibus 
that would put me down at the corner of Farringdon-street about eleven o'clock. I did so, and 
passed Fletcher, who was waiting for me, several times, and he did not recognise me until I went up 
and spoke him, and he then took me to Barber's office in Bridge-street. Fletcher introduced me to 
Barber as Miss Burchard, and I sat down in the office for some time. Fletcher and Barber, after 
conversing, left the office together, and after a short time both returned. After a few minutes 
Pletcher left and Barber took me to a proctor in Doctors' Commons, where the will of Eliza 
Burchard was produced, to the best my recollection, by Barber. The proctor, on reading the 
will, observed that it must have been a clever woman to write it. Barber replied, 'Oh, copied, 
copied, I dare say.' I was then taken before some gentlemen, and had to make an affidavit. I was 
not aware should have to so before I went. Some questions were asked, and Mr. Barber 
answered them all. I returned with Mr. Barber to his office. He said should want me again, and 
would write to let me know when. Fletcher and Barber seemed to understand each other very 
well, and it was quite obvious that all the papers it was necessary to have were in 
readiness before my arrival Barber's office. I went subsequently to the Bank of England with 
Mr Barber, and wrote the name Eliza Burchard in several books. Barber identified me as 
Miss Burchard. He was the only person who accompanied me, either to the Commons or the 
Bank, through the whole business.” 


There are some cogent details in there: Barber answering all questions, that he and Joshua 
understood each other, that it was ‘quite obvious’ that the papers were all complete before she 
arrived — yet she was, supposedly, the client, and this was her first meeting with ‘her’ solicitor. 
Similarly, William’s behaviour towards ‘Miss Burchard’ was highly unusual if he believed her to be 
a genuine client. 
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Georgiana’s statement is dated 28 February 1844, about seven weeks after her arrest. Of 
course, she was also asked, after William was convicted, to sign a statement confirming his 


innocence but refused to do so, twice.” 


There is little else to say about Georgiana. She condemned William on three specific 
occasions. If, when she made her written confession, she was hoping that nailing William to the 
floor would cause the Court to treat her mercifully, she would have had a great deal more to say 
about him. Her direct condemnation is brief (‘he knew all about the business’), but the detail is 
both vivid and confirmed by neutral witnesses at Doctors’ Commons or the Bank: for example, 
she was told to let William deal with everything and that he would answer all questions; and that 
was what happened. William had been shown the forged Will in advance and declared it ‘all right’. 
She was left in the office while William and Joshua conversed elsewhere. All the papers had been 


prepared before she arrived, meaning before William had even met his ‘client’. 
Conclusions 


Sanders was William’s best hope, but he did not have personal knowledge of what William 
knew or suspected. Lydia and Georgiana do not help; indeed, Georgiana is positively damaging to 
him. Joshua’s overwhelming dishonesty — was he capable of telling a truth? — means that nothing 
he said can be relied on. William’s friends pressed and pressed him to say the same thing, and he 
may well have decided that life would be much easier — especially when he was seriously ill — if he 
just said that William was innocent without more: without providing any confirmatory detail. 
Perhaps then they would leave him alone; and he would not fall out with influential characters on 
the Island whom he knew were ranged in support of William. Underneath all of this, we have the 
unedifying sight of William industriously interfering with evidence: silently altering witness 
statements, and his own Memorial, for publication. And, when it comes to his repeated assertion 


that he was completely exonerated by all four members of the gang, he was a serial liar. 
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Chapter 29 — The Marvels the Prisoner Could Prove, If Only... 


The Society also think, if the trials had been separate, the examination of Mr. Barber in 
like manner on the trial of the other parties could hardly have failed of itself effectually to 
have removed all doubts of his own guilt, had it existed... 


Sydney Law Society’ 
Politics and Politicians — and another Memorial 
Political developments in London proved crucial to William. 


He returned to a Europe which had been enduring the “Hungry Forties’. Potatoes had 
become a staple in the diet of many communities, but 1845 brought the Blight which ‘turned them 
into a foul-smelling, soggy brown mess in the ground’.* Other crops failed. Hunger stalked 
Europe. Richard J. Evans summatises: 


In Holland, Belgium and Prussia, the problems caused by the potato blight were exacerbated by 
the loss in 1846 of almost half of the rye harvest and a large portion of the wheat harvest as well. 
This was a catastrophic collapse, unparalleled since 1816-17, and hit these regions hard because of 
their heavy dependence on bread made from rye and wheat. Population growth in Germany, 
France, Belgium and the Netherlands came to a standstill in the late 1840s, as people died from 
malnutrition-related diseases, succumbed to epidemics (notably cholera in 1849, and malaria on 
the Dutch coast), fled to the towns, and stopped having children. 


The Scottish Highlands were badly affected, but ‘by the end of 1846, the government had 
moored two ships off Mull and Skye to sell cheap grain, and public works were starting to provide 
wages for the distressed. Roads were laid, walls built, piers constructed, drainage ditches 
excavated.” The rich landlords poured money into relief for their tenants, notably Sir James 
Matheson of the opium and tea traders Jardine Matheson” the impact of whose activities in China 
William had already witnessed. 


The calamitous impact was in Ireland, where the poor were almost entirely dependent on 
potatoes. The country was devastated by the famine, and by the failures of government policy to 
mitigate it. Unlike the lairds in Scotland, the landlords of the Ascendancy in Ireland were mostly 
absentees with no ties to the local populace. R. F. Foster reports that deaths were at least 775,000 
and some analyses of excess deaths conclude that the loss was a shattering one million people.° 
Irish landlords who were the exception included the Earl Kingston who spent ‘half his annual 
rental in relieving distress,’ the Earl of Shannon, the Colthursts who spent ‘more than their rental 
on relief works’. The Fitzwilliams, the Grattans, the Devonshitres and the Middleton estates also 
had a good record in trying to provide relief.” But their efforts were local and did not hold back 
the scourge of starvation. 


Famines end, but there is another, endemic, unkillable virus: the rich who blame the poor 
for their poverty. Charles Trevelyan, Assistant Secretary to the Treasury, oversaw telief.* 
Unfortunately, he had been taught by Malthus at the East India training college, Haileybury. 
Malthus had written that, “Hard as it may appear in individual instances, dependent poverty ought 
to be held disgraceful. Such a stimulus seems to be absolutely necessary to promote the happiness 
of the great mass of mankind, and every general attempt to weaken this stimulus, however 
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benevolent its apparent intention, will always defeat its own purpose. ... A labourer who matries 
without being able to support a family may in some respects be considered as an enemy to all his 
fellow-labourers.” Had Trevelyan’s teachers learned from the East India Company’s grotesque 
failings, and profiteering, in the Bengal famine of 1770?" No. Trevelyan was determined to protect 
British finances (as the East India Company had successfully protected its profits by neglecting 
the local population and turning much of Bengal into a charnel house). In January 1848 he 
published “The Irish Crisis’ in the Edinburgh Review which Foster neatly encapsulates: 


.. he ... intimated that the Famine was the design of a benign Malthusian God who sought to 
relieve overpopulation by natural disaster; !! 


Trevelyan had written: 


If the poor man prefers idling on relief works or being rationed with his wife and children, to hard 
labour; if the farmer discharges his labourers and makes the state of things a plea for not paying 
rates or rent; if the landed proprietor joins in the common cry, hoping to obtain some present 
advantage, and trusting to the chance of escaping future repayments, it is not the men, but the 
system, which is in fault. Ireland is not the only country which would have been thrown off its 
balance by the attraction of " public money" a discretion. This false principle eats like a canker into 
the moral health and physical prosperity of the people. All classes "make a poor mouth," as it is 
expressively called in Ireland. They conceal their advantages, exaggerate their difficulties, and relax 
their exertions. The cotter does not sow his holding, the proprietor does not employ his poor in 
improving his estate, because by doing so they would disentitle themselves to their "share of the 
relief". The common wealth suffers both by the lavish consumption and the diminished 
production, and the bees of the hive, however they may redouble their exertions, must soon sink 
under the accumulated burden. ... Relief ought to be confined as much as possible to the infirm 
and helpless. ... Relief ought to be on the lowest scale necessary for subsistence. ... Relief should 
be made so unattractive as to furnish no motive to ask for it, except in the absence of every other 
means of subsistence. !* 


And we can see in the final words of his book confirmation of Foster’s summation: 


Now, thank God, we are in a different position; and although many waves of disturbance must 
pass over us before that troubled sea can entirely subside, and time must be allowed for morbid 
habits to give place to a more healthy action, England and Ireland are, with one great exception, 
subject to equal laws; and, so far as the maladies of Ireland are traceable to political causes, nearly 
every practicable remedy has been applied. The deep and inveterate root of social evil remained, 
and this has been laid bare by a direct stroke of an all- wise and all-merciful Providence, as if this 
part of the case were beyond the unassisted power of man. Innumerable had been the specifics 
which the wit of man had devised; but even the idea of the sharp but effectual, remedy by which 
the cure is likely to be effected had never occurred to any one. God grant that the generation to 
which this great opportunity has been offered, may rightly perform its part, and that we may not 
relax our efforts until Ireland fully participates in the social health and physical prosperity of Great 
Britain, which will be the true consummation of their union.!% 


Government is so much better now: people go to food banks. In the 21“ century. In one 
of the richest countries of the world. 


William knew about Ireland’s tragedy. It was a constant in the newspapers which were sent 
out to Australia. His letter to the editor of the Hobart Courier was published in the same edition, 26 
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May 1847, as a long leading article on the famine, indicating a change in the newspaper’s policy 
from criticising attempts to raise money in Australia for relief in Ireland, to supporting them. The 
justification for this change was that the editor had finally accepted “The proved existence of wide- 
sptead and desolating famine.’'* Also, many Irishmen who knew what had happened at home were 
now in Australia after politically motivated transportation. Whether William had any contact with 


them is unknown. 


The prospect of famine in Ireland had prompted the Prime Minister, Sir Robert Peel, to 
bring forward his planned repeal of the hated Corn Laws, and so allow cheap grain to be 
imported.’” He could not carry his Cabinet with him. In December 1845, Lord Stanley resigned as 
Secretary of State for War and the Colonies. Peel resigned too, but the Whig opposition was equally 
divided. It could not be corralled by their leader into supporting repeal, resulting in Peel’s return 
to power after 11 days. He brought the Bill to Parliament in January 1846, and it scraped through 
both the Commons and the Lords. His opponents took revenge within six months. On 
consecutive days in June, the Lords were due to take the final vote to confirm repeal of the Corn 
Laws, while the Commons were considering an Irish Coercion Bill to deal with unrest and 
disruption. The Corn Law repeal was passed, but the next day many Tories voted with Whigs to 
defeat the Coercion Bill. Peel resigned, again.'° Lord John Russell formed a Whig government and 
the result, for William, was that the Home Secretary who had blankly refused to help him, Sir 
James Graham, was removed and replaced by Sir George Grey as from 8 July 1846, leading to 
William’s conditional pardon that November. 


Britain’s own attempt at a revolution, the Chartist movement, was a major challenge for 
Grey, and The Dictionary of National Biography concludes that he handled it well: 


Grey's contemporary reputation was much enhanced by his handling of what some believed to be 
a serious revolutionary challenge by the Chartists in 1848. He was calmer than his predecessor, Sir 
James Graham, and showed a self-confident willingness to take firm action. The Home Office sent 
troops to the northern towns to quell disorder. Throughout the Chartist disturbances he banned 
large political meetings if he believed they would end in violence and the disruption of public order. 
He, however, encouraged local authorities to permit meetings in open spaces, and appeared willing 
to let the Chartists talk themselves out. More than 7000 regular soldiers were brought into London 
when the Chartist National Convention announced its intention to make a mass procession 
to parliament on 10 April 1848 to present the third petition in favour of the Charter. The troops 
were kept out of sight, however, and the streets were left under the control of 170,000 special 
constables, enrolled under Grey's orders. When the Chartist meeting on Kennington Common 
passed off peacefully Grey was given much of the credit for averting the danger and avoiding loss 
of life.1” 


These busy politicians were dealing with huge, complex problems, and were also 
bombarded by men like William who made repeated appeals through Memorials and Petitions. 
But we are a little ahead of ourselves. 


A few months before he reached Paris, the barricades had gone up yet again, an outpouring 
of anger from the sufferers of an economic depression which had been building for some time. 
Evans writes: “The crisis of the late 1840s was also a crisis of the industrial age. The centres of the 
events of 1848 were all in areas affected by British industrial competition, which was undercutting 
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continental manufactures.’'® Revolution had been threatened already in Poland and Germany, 
lighting a fuse, but it detonated in France in February after Louis-Philippe’s government tried to 
ban banquets at which radicals gave inflammatory speeches demanding change. By late February 
the barricades were manned and that familiar touch-paper was lit: soldiers fired into the crowd. In 
the first week of March, Louis-Philippe abdicated and — famously — decamped ignominiously to 
England as ‘Mr Smith’ and in disguise. By William’s arrival in May, Paris was still gripped with 
tension and instability. The National Assembly was stormed by demonstrators on the 15" of that 
month. A National Workshop scheme, to provide employment, was abolished on 20" June, 
provoking the workers back on to the streets. Inevitably, the government invited: 


the Minister of War, Louis-Eugéne Cavaignac (1802-57), a professional soldier who had fought in 
the Greek War of Independence and had moderate Republican views, to take action. While he 
prepared, the crowds built barricades amid cries of ‘Liberty or Death!’ and choruses of the 
Marseillaise. ... On 23 June, deploying his 25,000 troops in three columns against some 50,000 
insurgents, Cavaignac brought his artillery to bear on the barricades one by one, blasting them to 
pieces amid heavy carnage. The following day, as the city continued to echo to the sound of 
cannonades, the Assembly passed a vote of no confidence in the Executive Commission and 
appointed Cavaignac dictator.!? 


In the midst of this, William was having yet another adventure as part of his return journey. 
His address in Paris was Cité Odiot, No. 7, Rue de Ponthieu,” a street parallel to the Champs 
Elysées, which still exists: a comfortable, enclaved property in a central position. He was still living 
on subscriptions but unsuccessfully seeking work. With his usual skill, he made an important new 
connection: Constantine Phipps, the Marquess of Normanby, who, by fortunate coincidence was 
not only Ambassador to France but had been Sir James Graham’s predecessor as Home Secretary, 
for two years up to August 1841. He had been Governor of Jamaica in the early 1830s, became 
Lord Mulgrave on his father’s death in 1831, and then Lord Lieutenant of Ireland from 1835 to 
1839, the latter appointment proving controversial with some: 


Brougham, however, mocked the ‘impossible transmutation of our theatricaland excellent 
friend Mulgrave into a Viceroy' ..., and Wellesley resigned the lord chamberlainship in protest at 
the appointment. 


Whether this sneering was born of Normanby’s light writing about Tuscany or his politics, 
he did well in Ireland at first: 


Mulgrave's arrival in Dublin on 11 May 1835 was welcomed by Roman Catholics. O’Connell 
declared that he was the best Englishman that Ireland had ever seen. Mulgrave liberated prisoners, 
discouraged the most offensive demonstrations of Orange bigotry, and controversially 
entertained O'Connell at Dublin Castle.” 


He returned to London as Secretary of State for War and the Colonies, his aristocratic title 
having changed yet again, on the new Queen’s coronation, to Marquess of Normanby. But he was 
perceived as too weak for the job and when he became Home Secretary the Duke of Wellington 
described it as a 'very bad and very foolish' appointment.” The dislike might have been fuelled by 
distrust and fear because of his close connection to the Queen. His brother Charles Phipps was 
her equerry. Politicians suspected that Normanby ‘was guided by instructions from the prince 
consott,’ Prince Albert. This was no doubt how he managed to last in Paris as long as he did. The 
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Chief Minister, Guizot, wrote that, 'Il est bon enfant, mais il ne comprend pas notre langue’. In 
1857, in an interesting echo of William’s practices Normanby published his ‘journal’ of A Year of 
Revolution, ‘which in fact relies on his official dispatches’. When he left Paris in 1852, it was said, 
'His vanity is very amusing, for he talks of his great influence ... when everybody knows that there 
was never an Ambassador so generally disliked and despised’. But this dismissal of his influence 
was misplaced: when he disagreed with Lord Palmerston, no less, on French policy, he had his 
brother complain to the Queen ‘thus ensuring Palmerston's dismissal’ as Foreign Secretary on 
Boxing Day 1851.” Serious power: influencing the monatch to sack a high-profile politician from 
one of the great offices of state. 


William met Normanby in the summer of 1848 and explained his case to him. On 25 
August, he sent his draft Memorial, humbly asking the Ambassador to send it on to London while, 
in typical lawyer’s fashion, recording what Normanby had said to him, and asking him also to pass 
that on to the Home Secretary: 


Your Lordship was so good as to say the provided case had made a considerable impression upon 
you. May I indulge the hope that your Excellency will be pleased in transmitting my papers (a 
kindness which I am sure your Excellency will not delay) to give expression to that feeling.” 


William was now, and in most of his later communications, emboldened to put pressure 
on those whose help he sought, by continual requests that they act with expedition. He also 
followed the litigator’s practice of trying to prise out of his interlocutor anything that they were 
likely to hold against him, with a request that he be told of it now: 


I omitted to ask your Excellency whether Sir George Grey had been pleased to mention any 
circumstance which he deemed necessary to be met or whether such had occurred to your 
Lordship. If any such point has been [Padverted] to or has occurred to your Excellency I should be 
truly grateful for having my attention directed to it prior to submitting my Memorial. Such a course 
might save much time and anxiety.’ 


Whether or not Normanby gave him any hints, William finalised this latest Memorial and 
handed it over. As requested, Normanby was prompt and sent it to Grey by letter of 5 September 
1848. 


William had included his Pamphlet with this latest Memorial, referring to the printed ‘copy’ 
of his Memorial of December 1844, and he rather dangerously asserted that he had ‘no occasion 
to make the slightest correction’ to the details within it, proceeding to describe what was in the 
Pamphlet as ‘a literal copy of that sent from Norfolk Island.” That was untrue of course: and he 
was leading readers away from the handwritten document to the much easier to read, and quietly 
edited, print version. 


If we bang our heads on the desk to hear William yet again repeating the same points, bear 
in mind that this was the effect intended on the official readers and decision-makers as well: to 
weat them down. William now had the silent Lydia as having said in her confession how ‘the 
plunder ... was divided’: 


To rebut those circumstances and to bring the whole truth fully before the court was absolutely 
impossible except by a searching examination of Fletcher, Sanders, his wife and her sister Mrs. 
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Dorey the parties by whom the frauds were concocted and consummated and amongst whom the 
y P 'y g 
plunder was, as is shown by all their confessions, divided.*” 


There is, as is now clear, no written confession from Lydia, whether dealing with division 
of the plunder or not. Although William wrote in his Petition of May 1844 that he would expect 
the gang to tell the truth — that is, declare his innocence — he did not suggest that Lydia had already 
done so. This appeared in the December Memorial, as discussed in Chapter 25. Apart from 
William’s assertions, there is no evidence that Lydia made any such comment. She was asked a 
specific question at Newgate, whether she would sign a declaration that she believed William had 
‘no guilty knowledge of the transactions [sic] of which he was convicted’, and, after warning that 
she barely knew him, she responded that she ‘could have no objection.””! 


In both versions of his Memorial from Norfolk Island he mentioned only Joshua, Lydia 
and her husband: “These are the confessions of Sanders, the husband of Emma Slack,- the 
admission of Mrs. Sanders herself, and the confessions of Fletcher—all three declaring that I 
received only my regular professional charges.’ Yet by August 1848 this had been expanded to 
be ‘shown by all their confessions’. Georgiana’s confession certainly does not declare that William 
only received his regular charges. She explains how much money was paid to her, and to her 
mother for personating Elizabeth Stewart, but she is not specific about overall sharing of the 
proceeds. The nearest she gets to this is, regarding Burchard: ‘I gave [Fletcher] the money, and he 
went to my house with me. He had pen and ink and made calculation what he considered due to 
me after deducting the expenses, and 5 per cent, for the Bank clerk, he gave me between £600 and 
£700, which said was half the sum left. The other half he said was his.’ 


Burchard delivered £1,698.25. Assume, generously, that Georgiana was given the higher 
figure of her estimate, £700, and that Christmas got his five per cent (£85): that leaves Joshua 
with his own £700 share plus just over £213 for ‘expenses’. Some of the expenses were heavy: £40 
was paid to the Proctor for the probate (‘received from Barber’).* Less so perhaps was the cost of 
Georgiana’s lodgings, about 10 shillings (50 pence) per night. In 1841, £700 was a lot of money: 
the equivalent of about £77,000 as at 2021. Plenty to share with William if necessary. 


In this Memorial of August 1848 William mentioned an attempt to have his co-defendants 
officially questioned: 


I applied by letter to the Governor of Newgate expressing my anxious desire that the four other 
prisoners, Fletcher, Sanders, his wife and Mrs. Dorey, who had been kept strictly separated from 
me (and I rejoice that they were so) ever since their apprehension, might be separately and officially 
examined touching my supposed complicity, but I was informed that this could not be sanctioned. 


What he does not mention is that he also, perhaps after the refusal, wanted to have them 
sign statements he had drafted, and that Joshua and Georgiana had responded by declaring him 
complicit. 


It is also in this Memorial of 1848 that Joshua’s second statement becomes ‘dictated’ to 
McCallum; and William also reaches stage three of his exaggeration of how Fuller witnessed the 
statement. What started as ‘Signed by Joshua Fletcher in presence of, became ‘Signed and declared 
before me’, the third and final version being ‘he dictated a full confession of my entire innocence 
- which was afterwards declared before and attested by the Surgeon Superintendent’. Similarly, it 
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is here that he falsely asserted that ‘Sir Alfred Stephen the Chief Justice of New South Wales and 
Mr. Justice Dickenson each gave ‘an unqualified concurrence in the opinion of the Law Society.’ 


Both opinions were qualified. 


William mentioned Lydia again, and, no doubt thinking of the question asked at Newgate, 
he wrote: ‘Mrs. Saunders [sic] after her trial at Newgate also declared her belief that I was perfectly 
innocent of all guilty knowledge of their proceedings.’ This is classic William: suppression of her 
comment that she only met him once for a minute; that perfidious ‘perfectly’ — which is at odds 
with her care to say how little she knew; the exaggeration that her brief involvement in S/ack could 
enable her to clear him of ‘all guilty knowledge of their proceedings; and the vagueness of ‘their 
proceedings’, to give the impression that she exonerated him in all transactions while leaving some 


scope to say that he meant only the S/ack case. 


Predictably, William again blamed all on his application for a separate trial being refused, 
concluding that ‘the effect most undoubtedly was to shut out the only means by which the question 
before the Court namely whether I was the accomplice of the guilty parties or their decetved and 
unwitting professional instrument, could be justly determined.’ That ‘only means’ of defending 
himself has already been considered and dismissed; but it is now time to examine his omnipresent 
assertion that a separate trial would undoubtedly have cleared his name. 


A separate trial? 


Many of William’s bold statements, and others made for him, were never tested; instead, 
they were accepted at face value. The most dramatic is the insistence that he would certainly have 
been acquitted if he had been tried separately from Joshua, Georgiana, and husband-and-wife team 
Sanders. To take just one seen before, Joshua’s declaration of 2 July 1844 includes a remarkable 


legal opinion: 


If the application made by Barber to be tried separately (so that he might have elicited the whole 
truth, by calling myself and the other parties accused) had not been resisted by the prosecution, he 
must have been not only acquitted, but exonerated from the slightest culpability.*5 


This was written by William, but it is put forward — a legal analysis — by a retired surgeon 
(and serious criminal). William’s argument was simple. If allowed a separate trial, he would have 
called Joshua and his cronies as witnesses, and they would have exonerated him. David Bentley 
notes that this was ‘supported by an affidavit from Barber’s attorney to the effect that it was 
intended at such separate trial to call the other prisoners for the defence, and that it was believed 


that their evidence would lead to his acquittal’. Michie characterises the refusal of a separate trial 
as causing the gang’s evidence to be ‘shut out’ (a phrase, as just seen, which William echoed in his 


Memorial of August 1848). Michie wrote: 


they put him in the dock with Fletcher and the others, and thus they shut out the only evidence 
which in Mr. Barber's case, could by possibility have cleared him.37 


Litigants who are denied something — an adjournment, permission to change their formal 
case, to give evidence themselves, to make an unsworn statement to a jury — insist, and probably 
believe, that if only their request had been allowed, they would certainly have won their case. Those 
who read that last sentence closely may have been surprised by the suggestion that someone could 
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be prevented from giving evidence in their own case.” Those with ay interest in the outcome of 
litigation, including the parties, were barred from giving evidence until Victorian times. In criminal 
cases, the prohibition was not lifted until 1898, and then only after a long and convoluted battle.” 


The controversy, in itself, illuminates how barristers and defendants make arguments based 
on things they were denied; and, if their bluff is called, matters seem rather different. Criminal 
defendants in most cases were not, until very end of the century, able (‘competent’) to give 
evidence in their own defence. This was justified by genuine concern to protect them from being 
convicted ‘out of their own mouth’ whether generally or under what was described as the ‘moral 
torture’ of being questioned in Court, namely cross-examination.”’ It was felt also that the prospect 
of defendants being demolished in cross-examination could undermine the principle that the 
prosecution had to prove its case and so lead to innocents being convicted only because they had 
been bamboozled by prosecuting counsel. 


Barristers would try to turn this problem into an advantage, telling the jury how unfair it 
was that their client could not give his own, sworn version of what had happened, in the hope of 
raising a doubt or at least gaining sympathy. Despite that, in at least some cases, the last thing they 
wanted was for the client actually to climb into the witness box and likely be demolished, thus 
destroying whatever defence the barrister had managed to cobble together (just as many 
defendants choose even now not to give evidence at their trial, on legal advice). And, so, generally, 
a barrister could tick a box and make a small gain by protesting of the injustice to their poor client. 
The Times grambled in a leader (some decades after William’s case) of ‘the stock argument about 


the marvels the prisoner could prove if his mouth were not shut’.”! 


Defendants could, however, make wnsworn statements to the jury, but a strange twist arose. 
After many years of ‘prisoners’, as they were then called, being denied representation by a barrister, 
the aptly named Prisoners’ Counsel Act 1836 finally gave them this right. But there was a catch. 
They could not have it both ways: if they were defended by counsel, they could not make an 
unsworn statement. This caused a problem in cases where the prisoners had no witnesses to call — 
such as when only they and the alleged victim were present at the incident — and led to some judges 
allowing both barrister and defendant to speak. In two examples heard by different judges in 
adjoining courtrooms at the Oxford Assizes on 2 March 1838, an unsworn statement was allowed 
even though the defendants were represented by counsel. The good motive for doing so was to 
ensure that the prisonet’s defence was put forward.” A more pragmatic reason might have been 
that the judge could see that the accused was clearly guilty and so indulging him would not cause 
any problems; indeed, it would prevent counsel making the jury worry about a guilty finding in the 
absence of a word of explanation from the accused; all because of a strange rule of law. 


In the first case, before Mr Baron Alderson, a Mr Malings was charged with assault. At 
about 9pm, he and the alleged victim (‘the prosecutor’) left The Sun, a pub in the village of 
Begbrook, which is about halfway between Oxford and Woodstock, to go home. The pub is still 
there, having traded since at least 1711; and was renamed the Royal Sun in about 1915, after the 
King sheltered there during a storm.” After they had left, something caused Malings to flare up. 
He grabbed a gun the prosecutor was carrying and ... hit him over the head with it. The stock was 
found broken into pieces, but the report does not say whether this was caused by the blow. The 
prosecutor thundered that the attack was unprovoked and without warning. When the barrister 
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for Malings ‘expressed regret’ in his speech to the jury that his client could not make a statement, 
Baron Alderson decisively undercut the complaint by allowing him to do so. Malings then told the 
jury that the prosecutor had threatened to shoot him and had ‘snapped the gun at him.’ The report 


concludes laconically: ‘Verdict - Guilty of an assault.” 


Later the same day, Baron Gurney was hearing a case of theft. Mr Walking managed a linen 
shop in Henley-on-Thames and his employer, Mr Plumbe (yes, these are real names), accused him 
of stealing the stock. His barrister, a Mr Walesby (who also had a junior counsel with him) asked 
that his client be allowed to make a statement as well as have the benefit of counsel’s speech. 
Gurney got up, went into the next courtroom, and spoke to Alderson. When he came back, he 
reluctantly agreed: 


My brother Alderson informs me, that he allowed it to be done in the instance which has been 
referred to, which was a very peculiar case, and as it has been already permitted before at these 
assizes, I will not refuse to allow it in this instance, but I think that it ought not to be drawn into a 
precedent. 


Then: ‘Verdict — Guilty.’ 


Malings was not a ‘very peculiar’ case. It was a run-of-the mill assault; but Gurney felt 
obliged to follow his colleague’s approach, to avoid disagreeing with him publicly, while attempting 
damage limitation by denying any precedent-value. 


Whether barristers really thought that their clients’ cases would be helped by an unsworn 
statement is debatable. Presumably, Mr Walesby did, because he went ahead when Gurney 
reluctantly agreed to it; but it might be that he was caught out, the judge having called his bluff. 
David Bentley partly confirms this. He notes that, after all the controversy, when the right was 
granted it was actually used ‘very sparingly’ because, as one writer put it, counsel ‘could put the 
case much better than the client’ and feared ‘the possible effect of an unwise statement from the 
client’. It was useful, however, for the Malings type of case when only defendants could explain 
their view of what had happened.” 


Some confirmation of the risks also comes from a judge who had allowed unsworn 
statements but repented of his decision: 


Day J had had a change of heart. In Vedasquex,... he refused to allow a defended prisoner to make 
a statement, observing that the last time he had done it had been in a capital case and that the result 
had been disastrous for the prisoner.*” 


For once, ‘disastrous’ is not rhetoric. Unless the Queen spared him, the rash, unnamed and 
desperate defendant was executed. 


What then of William’s recurring refrain of complaint about being refused a separate trial? 
Defendants were not competent to give evidence in their own trial and so neither he nor Joshua 
and the others could do so. Given that one justification for this was to protect them from being 
cross-examined, it is significant that that is exactly what William wanted to do to the others. The 
wider rule that vo one with an ‘interest’ in a case was competent to give evidence had been abolished 
the year before — by Lord Denman’s Act of 1843 — and so William could, in theory, call Joshua 
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and the gang to give evidence in a case where only he was on trial. They would be a/lowed to give 
evidence, but whether they could be forced to answer questions is more complex. 


Neither William nor his advocates (in the widest sense), except Archibald Michie, 
mentioned the risks or complications of two trials. 


At his own separate trial, William would have to call the others as his own witnesses. That 
in itself is strange and risky: calling people whose evidence is not known or, like Joshua, who might 
be actively difficult, is dangerous. You cannot ask your own witnesses leading questions. William’s 
barrister would have to think hard about what to ask them, and once the witness started speaking 
the barrister, and William, would be (largely) stuck with letting them finish. The underlying 
assumption in William’s argument is that they would (all) cooperate — and that they would 
unequivocally assert his innocence. If they did not, he would then be in the thorny thicket of the 
rule that litigants cannot generally cross-examine their own witnesses. The leading textbook on 
evidence at the time, A Treatise on Evidence by Samuel March Phillipps, advised: 


Leading questions, that is, such as instruct a witness how to answer on material points, are not 
allowed on the examination in chief; in cross-examination, however, they are allowed. These rules 
proceed partly, [sic] on the assumption that the witness is favorable [sic] to the party who calls him, 
and opposed to his adversary, and accordingly, the rule first mentioned, is relaxed, wherever it 
clearly appears that the witness is hostile, and that a more searching mode of examining him is 
necessary to elicit the truth. ... If a witness should appear to be in the interest of the opposite party, 
ot unwilling to give evidence, the Court will in its discretion relax the rule against leading questions, 
and allow the examination in chief to assume something of the form of a cross-examination.*® 


William would need the judge’s permission to treat, say, Joshua, as what is now known as 
a ‘hostile witness’. That is not an ideal situation. If witnesses are called to prove particular facts 
and say the opposite, having to spend time trying to undermine them can be extremely damaging. 
If the witness does not budge, the cross-examination simply cements their evidence in place. If 
they must be attacked for lying, the jury will wonder why on earth the defendant put them forward 
as reliable witnesses in the first place. 


Joshua and the others could well, for some percetved advantage, or from pure 
vindictiveness, insist that William knew what was going on. Embellishment by detail might follow 
(true or not): such as a description of a conversation with him about how to disguise the ‘clients’ 
to ensure that his partner and clerks would not smell a rat. How could a cross-examination counter 
that? William could not give evidence in his own defence to deny what was said against him. What 
if all four insisted that he was a co-conspirator? These questions show why barristers and solicitors 


” often because the 


even today are wary of calling witnesses whose evidence is unpredictable, 
witness has refused to give a written statement. In 1831, the problem was concisely expressed by 
Henry (ater Lord) Brougham in the context of the reluctance of witnesses to give evidence in 


forgery cases when the defendant faced the gallows if convicted: 


Then many, who know facts material to the case, put a padlock upon their lips for fear of being 
compelled to come forward; and those who are known, and therefore summoned, refuse to hold 
any previous communication with the agents for the prosecution, which makes it unsafe to call 
them.*° 
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A tidy summary comes from a modern case mentioned in Chapter 17. A solicitor who was 
convicted of helping a client, Tonay, commit mortgage fraud,” appealed and lamented that his 


own lawyers at trial had not called Tonay to give evidence. The Court of Appeal said: 


Mr Gray submits that a number of statements should have been obtained for the purpose of trial 
and were not and a number of witnesses should have been called on behalf of the defence, who 
were not. Those witnesses, included the co-accused, Tonay ... The problem, in relation to calling 
Tonay, who has now since died, is that he was a professional criminal. It seems unlikely that he 
would have inspired the jury with confidence in his credibility, quite apart from the fact that what 
he might have said might not have been consistent with the appellant's defence was: the appellant 
claimed that Tonay was a man who had conned him and it might have been thought somewhat 
inconsistent to call Tonay as a witness on whom the jury could place reliance.** 


Although William complained about not being able to call his partner, Merrick Bircham, 
because of the supposed machinations of the prosecution, he was more citcumspect (or honest) 
when addressing the Court in April 1844, saying that “We have had no opportunity of taking his 
examination, ot he would have been called as a witness on my behalf.’” Exactly. 


Only Archibald Michie amongst William’s supporters recognised that there were two 
potential outcomes of calling Joshua and his accomplices: their evidence would ‘either have 
secured the honourable acquittal of Mr. Barber, or it would have placed his guilt beyond the 
shadow of a doubt.” 


And had William thought through how — whatever they said — this dishonest bunch would 
stand up to cross-examination by prosecution counsel? 


Nor did William or any of his supporters acknowledge that the law’s concern to avoid 
prisoners being condemned out of their own mouths meant that they were also protected by the 
privilege against self-incrimination (now familiar in an American context as ‘taking the Fifth’). 
Again, the 1838 edition of Phillipps on Evidence is clear: ‘Firstly, a witness cannot be compelled 
to answer any question, which has a tendency to expose him to a penalty, or to any kind of 
punishment, or to a criminal charge.’ If Joshua, or any of the others, were asked whether William 
knew that frauds were being carried out, a credible answer (namely, one which did not deny there 
had been any fraud) would be almost impossible without self-incrimination — he would have to 
admit that there had been fraud, in which he himself had been manifestly involved. 


The courts were very protective of the privilege against self-incrimination. Its breadth can 
be seen in an 1832 case in which the judge said: 


You cannot only compel a witness to answer that which will criminate him, but that which tends 
to criminate him: and the reason is this, that the party would go from one question to another, and 
though no question might be asked, the answer of which would directly criminate the witness, yet 
they would get enough from him whereon to found a charge against him.*° 


All of this assumes that William could get Joshua into the witness box at all. 


If the Court had granted a separate trial, the next question would be: who first? If William 


were tried first, he would be faced with blanket claims of potential self-incrimination. If Joshua 
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and the others went first, and were no doubt convicted, the prosecution at William’s trial would 
have a free run to dismiss them as criminals who could not be believed whatever they said. 


The same issues apply to William’s protestations about being unable to call Bircham. In 
Chapter 32, evidence will be discussed which shows that it was not Freshfields who wanted 
William’s former partner to keep well clear, but Bircham himself. It is very unlikely that Bircham’s 
evidence would have helped William, because, as discussed in Chapter 13 (and again in Chapter 
33), he would be focused on distancing himself from what William knew. He was not involved in 
the earlier transactions, notably Stewart. He too would be well advised to claim the privilege against 


self-incrimination. 


How a separate trial would have unfolded is speculative. Bald assertions that William’s 
name would undoubtedly have been cleared are at best superficial and at worst wholly false. 
Moreover, a factor never discussed was the gud pro quo: would Joshua and the others call William 
to give evidence in their trial? A well-prepared counsel who wished to discredit him would have a 
field day on cross-examination because of his involvement in nine transactions, taking him through 
the many suspicious factors to which he had not reacted. That could be very dangerous for William, 


and he too would have been forced to refuse to reply under the privilege against self-incrimination. 


A final point shows how William gained support by keeping certain things to himself. The 
Sydney Law Society wrote: 


So weak was, indeed, the case proved against him, that if the prosecutors had not resisted his 
application for a separate trial, the Society cannot conceive it possible that any jury could have 
found him guilty. The Society cannot conceive any case which more peculiarly required a separate 
trial. From the very nature of the case, it was scarcely possible that any one individual besides the 
other accused parties could possess actual knowledge whether Barber had been really the 
confederate or the victim of their fraud; and a sifting examination of those persons, whatever their 
character, was at least a safer channel to the truth, than the vague case of suspicion and remote 
inference, which, so far as Barber was concerned, was presented to the jury on the joint 
indictment.5” 


One (familiar) fallacy here is the assertion that the other accused were the only people who 
‘could possess actual knowledge’ of William’s state of mind. The personators, Mr & Mrs Sanders 
and Georgiana, had had little contact with William and, for all they knew, he could have been co- 
conspirator: with Joshua artfully hiding that from them. William successfully kept the Sydney Law 
Society well away from the report of the Governor of Newgate about Joshua and Georgiana 


accusing him of complicity. 


William argued that the evidence of the others would have been conclusive. In May 1844, 


he wrote: 


The refusal to allow me to be tried separately prejudiced me greatly. Had the others been first tried 
I should as was sworn by affidavit have called upon each of them to declare every particular to 


show my part in the Business and this without having communicated with either of them. I had 
indeed heard the fact that Sanders had repeatedly declared my innocence. This he did in January 
last to his Solr. who communicated the fact to Mr. Freshfield. He repeated this after his 
apprehension both at the Compter and at Newgate. When it is remembered that he is the Husband 
of the pretended Emma Slack and that he must therefore have been privy to every step taken by 
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her and indeed must have planned the whole with Fletcher such a declaration made without any 
interested motive or communication with me is I humbly submit strong moral evidence of my 
innocence. Had Sanders been tried separately from me he would have proved such a system of 
deception practised by Fletcher and himself to mislead me as connected with Fletcher's evidence 


in his letters must have established my innocence.*8 


Tucked away in this is an interesting comment: that Sanders’s solicitor, Mr Harmar, told 
the prosecution that his client had declared William’s innocence, perhaps indeed that Sanders had 
done so ‘repeatedly’. Freshfield was unsurprisingly unmoved by this: Lydia and William Sanders 
could not give evidence against William when they were also on trial and, as noted above, William 
himself (sometimes) recognised that ‘in a legal sense’ there was no value in ‘statements from 
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persons in their situations. 


William’s persistent and confident contention that evidence from Sanders ‘must have 
established my innocence’ is very dubious, as seen in Chapter 29. 


For completeness, it is necessary to consider a variation on the separate trial argument. 
Once, in his May 1844 Petition, William wrote that if the prosecution had continued with the 
Burchard and Hunt cases, he would have called as witnesses ‘those not indicted in those 
Indictments.’ He, Joshua and Georgiana were charged in both of those, and William Sanders joined 
them in Hunt. This only leaves Lydia as a potential witness for the defence in both Burchard and 
Hunt, with the addition of her husband in the former. Indeed, William asserted that calling them 
‘would have thrown a powerful light on my innocence’.”’ This Chaptet’s analysis of the separate 
trial argument applies equally to this assertion.®' William Sanders in particular would have been at 
huge risk in giving evidence because he was clearly involved in at least some frauds: he would have 
been advised to claim the self-incrimination privilege. Lydia seems to have been at less risk but 
would probably have been given the same advice. In any event, their credibility would have been 
hammered by the prosecution. 


Similarly, Wilkins argued at trial that, ‘If Barber had taken any criminal part in this matter 
she [Georgiana] must have known it.’ Why (and how) would she know? William and Joshua were 
bright characters and compartmentalising was a sensible tactic. 


The risks and occasional absurdity of separate trials in the context of the rule preventing 
defendants from giving evidence are well illustrated by an article by a QC in 1874: 


A fight took place between two factions... coming home from a fair. Informations and cross- 
informations were sworn with the very object of including among the accused such individuals as 
could give evidence for the defence. The ‘Ryans’... were the first put upon their trial. Their 
opponents, the ‘Carrolls’ came to the table one after another and told one side of the story. Where 
their evidence closed, the case closed. The jury retired to consider their verdict and then what 
occurred? The Carrolls all walked into the dock to take their trials before a new jury, and the Ryans 
walked out of it for a time in order to be examined as witnesses. The new jury heard a new case. 
Each jury was forced to decide on one-sided evidence.™ 


A separate trial might have helped William, but it is dishonest to claim that it would have 
undoubtedly exonerated him. We can now turn briefly to some of William’s other legal arguments. 
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A duty not to disclose Joshua’s identity as the introducer of Emma Slack? 


The convict Scot, William McCallum, remarkably cited Lord Brougham (see Chapter 27) 
as having said ‘that the first and highest duty of an attorney was the protection of his clients [sic] 
interests, and the preservation under all circumstances of his confidence inviolate.’ Well, there 
are two duties there, albeit they are related. McCallum and William justified the refusal to give 
Joshua’s name to James Freshfield by reference to the second: confidentiality. 


A difficulty for them is that Lord Brougham’s very considered judgment in the seminal 
case of Greenough v Gaskell (1833) sets out a much subtler position. Brougham was considering a 
similar question, whether a lawyer could be forced to disclose his own records of dealings with a 
client: 


Here the question relates to a solicitor who is called upon to produce the entries he had made in 
accounts and the letters received by him, and those written chiefly to his town agent by him, or by 
his direction, in his character or situation of confidential solicitor to the party; and I am of opinion 
that he cannot be compelled to disclose papers delivered or communications made to him, or 
letters written or entries made by him in that capacity. 


William, as a practising solicitor, was undoubtedly be aware of this principle. Why then did 
he say at Mansion House: ‘When I was with Mr. Freshfield I showed him all my books and papers’, 
an assertion he constantly repeated?” The answer is simple: firstly, he had no interest in protecting 
the confidentiality of “Emma Slack’; secondly, he had ensured that the S/ack file did not include 
any correspondence with Joshua. Despite being an able lawyer, William never put together a close 
analysis of the law to justify his refusal to provide Joshua’s name. Wilkins also steered clear of any 
such technical argument. Why? Probably because they realised that it was, at best, leaky and liable 
to sink. 


After setting out the core principle, Lord Brougham in Greenough v Gaskell then considered 
numerous previous cases — to test his own approach. From our perspective, the significance of 
this is that he discussed many cases where the privilege did vot arise. 


Those decisions arose from the absence of a core condition necessary for the principle to 
apply: the information is only protected if the solicitor received it ‘in his character or situation of 
confidential solicitor to the party’. So, for example, chat between a solicitor and client which is not 


part of a case in which the solicitor is then acting, will not be privileged.” 


Simple facts that are not 
confidential will not be protected. Brougham noted that ‘In Staddy v Sanders® ... an attorney’s clerk 
was allowed to identity [sic] a client as the person who put in an answer, as matter not confidentially 
disclosed to him.’ Litigation about these boundaries is still a popular sport. One Wayne Rogers, 
later accused of murder, took a taxi from what was the scene of the crime to his solicitor’s office. 


The police wanted to find out what time he arrived there. The Court described the facts: 


On 22 December 1997 the mortally injured body of a man named David Heath was found on the 
first-floor landing of a block of flats called McLaren House on an estate near Salford. Mr Heath 
had severe head injuries. A police investigatory team was established which made inquiries and 
which was led to believe that on the afternoon of the killing Mr Heath had been in the flat of ... 
Wayne Rogers. The evidence suggested that there had been an argument between the two men 
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which had caused a witness to run out of the premises in fear. On her return she found Mr Heath 
lying in a pool of blood on the landing. The applicant was nowhere to be seen. 


The police were led to believe that the applicant had left the scene in a taxi at about quarter past 
three that afternoon. The driver of the taxi was traced. He made a statement in which he said that 
he had picked up a man outside McLaren House at about the relevant time. This passenger asked 
the driver to take him to a firm of solicitors named Kristina Harrison in Chapel Street, 
Salford. According to the driver, he had noticed that the passenger on entering his taxi had blood 
on his hands. Again according to the driver, the passenger offered him £200 to say if he was asked 
that he had picked up the passenger at 2.30pm and not at 3.15pm. The driver said that he had 
refused and asked the passenger why he wanted the time changed, to which the passenger replied 
that he had assaulted somebody and that his hands had become bloodstained as a result. The driver 
said that he took the passenger to Chapel Street and dropped him off at the solicitors. 


Wayne Rogers failed in his attempt to prevent the police seeing the law firm’s note of his 
arrival and the Lord Chief Justice explained why: 


It records nothing which passes between the solicitor and the client and it has nothing to do with 
obtaining legal advice. It is the same sort of record as might arise if a call were made on a dentist 
or a bank manager. A record of an appointment made does involve a communication between the 
client and the solicitor's office but is not in my judgment, without more, to be regarded as made in 
connection with legal advice. So to hold would extend the scope of legal privilege far beyond its 
proper sphere... 


The identity of the client was not protected in Studdy v Sanders. Again, even today, lawyers 
are arguing over that issue. In 2014, a very modern dispute blew up: confidential information had 
appeared on an anonymous blog. The victims of this breach, the owners of that information, 
wanted to know who was responsible. The blogger was represented by solicitors and so the owners 
asked them to disclose their client’s name, declaring simply that ‘the court has never treated the 
identity of a client as information that can be the subject of a claim to legal professional privilege.’ 
The judge commented that this was ‘questionable’: that was an understatement, since he went on 
to refuse to order disclosure. The justification was that in this ‘unusual case’: 


It was not simply a piece of neutral background information, as would generally be the case with a 
client's name, since both he and his solicitor were well aware that the Claimant was keen to establish 
his identity (for perfectly legitimate reasons): it was accordingly central to their discussions about 
the retainer that confidentiality should be maintained.” 


In simple terms, the identity of a client will not generally be protected, but if identity is a 
core issue in what the lawyer is advising on, the court might, in its discretion, make an exception. 
This was also played out where a losing defendant promptly disappeared to avoid having to pay 
up, while continuing to fight aspects of the case through his solicitors.’’ The winning claimants 
wanted to find him and get their money. They asked the Court to order his solicitors to provide 
details of how he communicated with them, seeking: ‘all historic and current contact details 
(including, without limitation, postal and email addresses and all telephone numbers and Skype 
account details...). The Court refused. The solicitors had wisely instructed a brilliant barrister.” 
Again, the facts were king: the defendant could only get legal advice if he could communicate with 
his solicitors confidentially. He would not be able to do that if his contact details had to be 
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disclosed. The importance of people having access to lawyers to help them when in need swayed 
the balance.” 


In this context, and being careful not to apply modern case law, William’s reason for 
steering clear of the technical arguments becomes clearer: Freshfield asked him who introduced 
his client, Emma Slack. Is the identity of someone who zntroduces a client protected by the privilege? 
Estate agents send sellers and buyers to lawyers all the time and no one suggests their identity is 
confidential. William rightly did not try to argue that there was some reason for ‘Emma’ to want 
to hide Joshua’s identity. She was the client, and the privilege was hers. If William thought she was 
genuine, he would have contacted her and asked whether she was happy for him to tell Freshfield 
who had brought her to him. He never suggested for a moment that her views and instructions 
were relevant or that he contacted her. His concern was Joshua: he never argued that he could not 
disclose the introducer because of Emma’s privilege (very likely because he knew she was an 
impostor). He made clear that it was Joshua’s confidentiality that he had preserved: 


I congratulated myself on my firmness in preserving a client's confidence inviolate, fully 
believing I should hear no more of the business, little dreaming that that client was deliberately 
awaiting the ruin which he must so well have known would speedily over take his victim.” 


But in acting for a client who Joshua had introduced William was not doing any legal 
business for him. Yes, Joshua was a client, and he wanted his identity protected, but that is not 
enough when it comes to the very limited question James Freshfield asked: regarding your client, 
Emma Slack, who introduced her? The fact that Joshua had introduced her was not covered by 
legal professional privilege. Unless Emma objected, William was free to disclose the identity of her 
introducer. He never suggested that she did object or even that her views were considered. His 
real concern, of course, was to protect himself and his golden goose, Joshua. 


‘Not a single fact incompatible with my innocence was proved’ 
& p y Pp 


This assertion was briefly discussed in Chapter 26, but there is a wider significance to it. 
William and Wilkins followed a well-worn path when they chipped away at individual items of 
evidence. They were trying to lead the jury away from an overview. The prosecution case was not 
wholly circumstantial: William’s actions were undoubtedly part of the fraud. The issue was what 
did he know or suspect? Since, in the absence of damaging letters or other documents they have 
written, there is no direct way to know what a person is thinking, it could be said that knowledge, 
intent, suspicion, or recklessness can often only be circumstantially proved. This is inevitable in a 
very large number of cases. Go down to your local courts and see how often the prosecution has 
direct evidence of what was in the accused’s mind. There will be more such cases now because of 
police searches of mobile telephone messages and emails, but there are still plenty of cases 
requiring, for example, ‘intent’, where there is nothing to go on: other than to infer intent from 
the physical facts in the case. 


For example, a man aims a gun from a window at a politician passing in a car, fires and 
kills him. Is it difficult to conclude that he intended to kill? Things get more interesting with, say, 
the offence of ‘wounding with intent to cause grievous bodily harm’. Has anyone ever said, before 
the punch, ‘I intend to cause you’ such harm? Well, yes, apparently, but it is not common.” And 
Jack Nicholson in The Shining had the great (over-the-top) line: 
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Darling? Light, of my life. I'm not gonna hurt ya. You didn't let me finish my sentence. I said, I'm 
not gonna hurt ya. I'm just going to bash your brains in! 


But there was no one to hear him, except poor Shelley Duvall.” 


In the absence of such a threat, or a living witness to it being made, how do we know that 
the assailant intended to do grievous harm? By looking at the evidence as a whole. Barristers 
frequently try to thwart this, and the judges respond. In a case decided in 1866, Chief Baron 
Pollock gave some guidance in the context of alleged burglars against whom the main evidence 
was their being found in possession of what had been stolen: 


What the jury has to consider in each case is, what is the fair inference to be drawn from all the 
circumstances before them, and whether they believe the account given by the prisoner is, under the 
circumstances, reasonable and probable or otherwise ... Thus, it is that all the circumstances must be 
considered together. It has been said that circumstantial evidence is to be considered as a chain, and 
each piece of evidence as a link in the chain, but that is not so, for then, if any one link broke, the chain 
would fall. It is more like the case of a rope composed of several cords. One strand of the cord might 
be insufficient to sustain the weight, but three stranded together may be quite of sufficient 
strength. Thus it may be in circumstantial evidence - there may be a combination of circumstances, 
no one of which would raise a reasonable conviction, or more than a mere suspicion; but the whole, 
taken together, may create a strong conclusion of guilt, that is, with as much certainty as human affairs 
can require or admit of. Consider, therefore, here all the circumstances clearly proved.” 


And in 1875, Lord Cairns wrote: 


My Lords, in dealing with circumstantial evidence we have to consider the weight which is to be 
given to the united force of all the circumstances put together. You may have a ray of light so 
feeble that by itself it will do little to elucidate a dark corner. But on the other hand you may have 
a number of rays, each of them insufficient, but all converging and brought to bear upon the same 
point, and when united, producing a body of illumination which will clear away the darkness which 
you are endeavouring to dispel. ... In other words circumstantial evidence consists of this: that 
when you look at all the surrounding circumstances, you find such a series of undesigned, 
unexpected coincidences that, as a reasonable person, you find your judgment is compelled to one 
conclusion. If the circumstantial evidence is such as to fall short of that standard, if it does not 
satisfy that test, if it leaves gaps then it is of no use at all.” 


This statement of principle has been relied on by many courts in common law jurisdictions. 
In 2020, it was cited in a murder case in Northern Ireland, along with other decisions, mainly from 
Australia, which have agreed with what Lord Cairns said.” Sir Richard Henriques, discussing the 
trial of multiple serial killer Dr Harold Shipman (the paradigmatic case in which a pattern of 
behaviour was conclusive), comments on a group of cases where it had not been possible to 


examine the bodies of alleged victims because they had been cremated: 


The evidence was necessarily circumstantial, an expression all too often deployed by defence 
advocates to denote weakness. However, good circumstantial evidence can be devastating. It does 
not rely on the truthfulness or accuracy of witnesses, nor in this case in resolving differences 
between experts; it relies upon a combination of proven facts.®? 


Only a few facts were genuinely in issue in William’s case and the issue was not what 


individual facts in themselves proved but what they showed as a whole. 
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My barrister called no evidence! 


William’s position on this wobbled around. When he spoke to the Court on 22 April 1844, 
he avoided criticising Wilkins and spontaneously supported the decision not to call witnesses: 


I do not wish to complain that my counsel did not call witnesses for the defence — 
Mr. Wilkins.- Will your lordship allow me to explain that? 
Mr. Baron Gurney. - we really cannot now. 


Barber proceeded.- If my counsel had asked me whether he should call witnesses, I should have 
said it was unnecessaty. 


He had already said: 


I can never be too grateful to my counsel for the exertions he has made in my behalf; his conduct 
deserves my eternal gratitude. Certainly, if at the conclusion of his speech in my defence he had 
asked whether I thought it necessary to call witnesses, I should have replied in the negative. 


But this did not last, because it deprived him of an argument: that his barrister had messed 
up his defence. He moved tentatively this way in May 1844, while still supporting Wilkins, 
suggesting that, if he had been present, his solicitor Thomas Elisha Bramall ‘would have urged 
upon Mr. Wilkins the importance of calling my witnesses and of adducing the documentary 
evidence such was the course always intended to be pursued.’ He concluded however that he 
agreed with Wilkins that the case had not been proved.*! 


By 8 July, he was struggling to hold the line. In his letter to The Times, quoted more fully in 
Chapter 23, he wrote that people must have been surprised that no evidence was called for him, 
wondering whether they would assume that he had none to put forward. His evidence, he said, 
was set out in the brief to Counsel and ‘was, however, of the greatest importance, and which it 
was always most fully intended should be adduced.’ Junior Counsel, Parry, had advised that both 
the oral evidence and documents were very important. So why was the evidence not put in? 


My counsel alone can fully explain it. I was astonished beyond measure when Mr. Wilkins, at the 
close of his very able address, immediately called witnesses to character only. 


Like Wilkins, William was certain that the prosecution simply had not proved its case, but 
he went on to write, ‘It is with painful reluctance that I thus express my regret at the course adopted 
by my counsel’ and then expressed his opinion that he was ‘quite sure that upon a review of the 
facts that could have been proved on my behalf, he [Wilkins] must have regretted that such 
evidence was not adduced ...’ 


He did not pursue this point in his later submissions, ignoring the decision not to call 
evidence in favour of explaining what evidence he could have called, if only... This included, in 
his December Memorial: ‘much important evidence from Bath, Bristol, and other places’ that was 
not in fact obtained (because of his lack of money); and the ‘superintendence’, and indeed the 
evidence of his solicitor, Bramall, who was ill. Bramall had been to Bath and spoken to a Mrs 
Rivers,” the landlady of property that Emma Slack had rented: ‘my solicitor accordingly went to 
Bath and inquired for the writer, when he discovered that she was no other than the identical 
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EMMA SLACK had taken lodgings merely to have our answers to her letters received there. The 


villanous [sic] subtlety of Fletcher thus became evident.”* 


William was flailing about. He did not want to blame Wilkins, but nor did he want readers 
to think that he even knew in advance that no evidence would be called. He went so far as to agree 
that he thought, on reflection, it was the right decision at the time. When he mused on that, he 
decided instead to focus on evidence he could have brought forward but did not, blaming 
circumstance and quietly forgetting that, if he and Wilkins had thought the case not proved, they 
would not have called that evidence. Ultimately, as discussed in Chapter 19, the documentary 
evidence may well have been withheld because to put it in could have been very damaging to 
William. 

Conclusions 


A separate trial was not the answer to William’s predicament. 


A forensic examination of the declarations of Joshua and the others causes them largely to 
crumble to pieces. 


His refusal to disclose Joshua’s name to James Freshfield would be understandable if his 
intention, and subsequent action, had been to approach Emma for her instructions, as an honest 
solicitor would have done. William did nothing, rationalising that Joshua was still trying to fix the 
records through Christmas and that the problem would go away. 


His problem with the decision to call no evidence at the trial is that he can blame no one 
on the prosecution side: it was either Wilkins or, more likely, Wilkins and William who made that 
decision. It might have been unavoidable, because the correspondence with Joshua on S/ack which 
William had somehow kept from Freshfields was dangerous in establishing their close connection 
in the transaction. 


Finally, William was again massaging points and sometimes lying. And lies, repeated often 
enough, take on a life of their own. 
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Chapter 30 — A Grateful William? 


I beg leave very respectfully to return you my most grateful thanks for the time which 
you have devoted to the investigation of my case. I do not add for the recommendation 
which followed it because arriving at the conclusion which I knew you must, the 
recommendation itself was a matter of course. 


Letter from William to Sir George Grey, 24 November 1848’ 


William was now ‘experiencing want in a foreign land’, namely in Paris.’ 


He had a new solicitor, Mr A Stevenson of 19 Essex Street, Strand (by the Temple), who 
on 13 October 1848 wrote to Sir George Grey to pressure him and chivvy him along. He asked 
Grey to meet with a deputation: ‘Wilkins, Mr Chas. Pearson MP City Solicitor, Mr Wills of Doctors 
Commons, Mr Beaumont of Lincoln’s Inn, the Revd. J. Saunders late of Sydney and other 
gentlemen of equal standing in Society’ who all believed William to be innocent. He was pressing 
for an early decision on William’s request for a free pardon, alerting Sir George to his impecunious 
condition. 


Stevenson was a partner in Pollock & Stevenson and was described by William as ‘my 
zealous friend’.’ They had put together a formidable group. The Reverend J Saunders had received 
William on his arrtval at Sydney from Van Diemen’s Land. Mr Wills of Doctors’ Commons is 
familiar. Charles Pearson was a big gun: a radical reformer, Solicitor to the City of London, and an 
MP from 1847 until 1850 when he resigned his seat. In both roles he campaigned for infrastructure 
improvements notably construction of the Metropolitan underground line, although he died four 
months before it opened. He opposed capital punishment and disliked the established Church. Mr 
Beaumont is presumably the partner in the Beaumont & Thompson, solicitors, of 19 Lincoln’s 
Inn Fields.* Sir George Grey, surprisingly, agreed to receive them,’ but he asked first for a written 
statement of the grounds on which the members believed William to be innocent. Stevenson 
complied.° It contained nothing new of substance but there was an interesting exaggeration: the 
claim that ‘investigations equal to the severe scrutiny of a Court of Review have taken place’ which 
concluded that William was innocent. Stevenson then listed the ‘inquiries’, including Sydney Law 
Society and the judges in New South Wales, with the extraordinary conclusion that: 


Thus without impeaching the original verdict it may be said that a new Jury and new Judges have 
reopened the case guided by the light of new developments and have reversed as far as opinion 
can go the [illegible] Judgment. Such an appeal to the prerogative which possesses the power of 
reversal is it is believed unparalleled in the history of the Colonies.’ 


In reality, the reports and inquiries fell far short of these standards. They were all premised 
on accepting William’s account as true. 


A snippet of information was included, comparing William’s poverty (because he had not 
profited from the frauds) to Georgiana’s situation: ‘Mrs Dorey at this hour lives in affluence on 
the illgotten [sic] booty’.* 
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It seems, from a draft letter on the Home Office file (a final version of which was sent on 
24 October’), that Grey was polite enough to stand by his agreement to meet the proposed 
delegation, but his officials also applied pressure on Stevenson for the matter to be dealt with in 
writing.'” Taking the hint, in a letter of 25 October, he withdrew the request for a meeting as 
‘indelicate’.'' But he sent yet more material: an extract from the Brief to Wilkins, mainly comprising 
William’s explanation for the use of four different Proctors; and extracts from his and Bircham’s 
diaries (which would later be reproduced in William’s Book).’* In the diaries, no distinction was 
made between the investigation work carried out for Joshua and the transactional work done for 
Emma, even though William had ensured that Freshfields found documents relating only to the 


latter.'? 


William was not happy. Stevenson had not consulted him before deciding not to press for 
a meeting with Grey. He wrote from Paris direct to the Home Secretary two days later.'* The letter 
is mainly a plea for sympathy and deploys William’s known tactic of trying to prop open the door 
for him to re-enter with yet more arguments if necessary: he wrote that he did not have, even then, 
full access to all the evidence, because his health was poor, and so on. He pressed Grey three times 
to act quickly. Tellingly, he directed Grey’s attention to the printed version of his Memorial, and 
so away from the handwritten version. And he ventured one lie. The risk was small because the 
true facts would not necessarily be evident on the papers Grey had. After mentioning his acquittal 
in Stewart (without mentioning the name), he wrote that, “Both cases as you are aware Sir, involved 
precisely the same question...’ The question he had in mind was whether or not he had guilty 
knowledge of the fraud. But there is little doubt that he had been — and had to be — acquitted in 
Stewart, not on that basis but because he was charged with being an accessory before the fact and if 
Hyatt’s evidence was considered unreliable there was nothing to prove his involvement in the 
transaction at the relevant time. 


For the first time, William suggested that the juries in his trials might be prepared to say 
that he should have been acquitted in S/ack.”° 


A draft letter was prepared in the Home Office, probably by Parliamentary under-secretary 
of state George Cornewall Lewis, a rising star who was later to become financial secretary to the 
Treasury, Chancellor of the Exchequer and Secretary of State for War. (In an interlude when he 
had lost his seat in Parliament, he edited the Edinburgh Review."°) The draft read: 


Whitehall, 


30th October, 1848. 


Sit, 


I am directed by Secretary Sir George Grey to acknowledge the receipt of the Several Documents 
which you have transmitted to him on behalf of Mr. W. H. Barber, who was convicted at the 
Central Criminal Court, in April, 1844, of forgery, and sentenced to be transported for life. 


Sir George Grey desires me to inform you, that these papers have received his full and anxious 
consideration, and that he has decided upon advising her Majesty to grant Mr. Barber a free pardon, 
which is herewith enclosed. 
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But in thus giving Mr Barber the benefit of a doubt as to the extent of guilt [assumed] by the verdict 
of the Jury, Sir George Grey by no means intends to question the propriety of the verdict. On the 
contrary he is desirous of recording his opinion, that the Jury could not properly upon the facts 
before them have come to any other conclusion; and that although circumstances have transpired 
since the trial which may now justify a different view of the case, Mr Barber’s conduct in relation 
to the affair out of which the charge against him arose was such as to deprive him of any just 
ground of complaint of the position in which he has been placed, or of the punishment which he 
has endured. 


Tam!’ [etc] 


Grey changed the letter. The reference to ‘forgery’ was corrected, but, more importantly, 
he toned down the criticism of William’s behaviout: 


Whitehall, 10th November, 
1848. 


SIR,--I am directed by Secretary Sir George Grey to acknowledge the receipt of the several 
documents which you have transmitted to him on behalf of Mr. W. H. Barber, who was convicted 
at the Central Criminal Court, in April, 1844, of being accessory before the fact to forgery, and 
sentenced to be transported for life. 


Sir George Grey desires me to inform you, that these papers have received his full and anxious 
consideration, and that he has satisfied himself that there is sufficient ground to justify his advising 
her Majesty to grant Mr. Barber a free pardon, which is herewith enclosed. 


But while he has arrived at this conclusion, from a consideration of all the documents in his 
possession, comprising very material circumstances which have transpired since the conviction, Sit 
George Grey feels bound to add that he sees no reason to doubt that the verdict of the jury was 
warranted by the facts proved at his trial; and although he now believes Mr. Barber to have been 
free from any guilty participation in the frauds of which he was made the instrument, he thinks 
that greater prudence and caution on his part would have exempted him from the suspicion to 
which his conduct in the transactions in question naturally exposed him.—I am, Sir, your obedient 


servant, 
G. CORNEWALL LEWIS. 
A. Stevenson, Esq., 19, Essex Street, Strand.!8 


It is not surprising that Grey changed the draft; it did not explain why a pardon had been 
granted, but concentrated instead on firmly upholding the jury’s verdict on the evidence. The nod 
to a reason for the pardon is the grudging “circumstances have transpired since the trial which may 
now justify a different view of the case’ (emphasis added). Grey would be open to criticism for 
granting the pardon if, as it read, he could not even say that the new circumstances did in fact justify 
it. The draft was also quite condemnatory of William’s conduct, to the extent that he had no ‘just 
ground of complaint’ for his conviction or of ‘the punishment which he has endured.’ Strong stuff. 
Grey softened the wording but held firm on the principle: the verdict was justified on the facts at 
trial. He added that he now believed William to be ‘free from any guilty participation in the frauds’. 
He had to say something to justify his decision, but in fairness to William, this was a solid 
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statement. And Grey also held the line that William should have exercised ‘greater prudence and 


caution’ and that his failure to do so ‘naturally exposed him’ to suspicion. 


But it was a free pardon. 


William heard the news on 15 November 1848.'° He hurried to the Channel and was soon 


back in London. By the 24" of that month he wrote a letter of thanks to Sit George Grey from 9 
Howard Street, Norfolk Street, Strand. His thanks were a little grudging, Grey’s decision being 


obvious and inevitable on the facts: 


closed. 


I beg leave very respectfully to return you my most grateful thanks for the time which you have 
devoted to the investigation of my case. I do not add for the recommendation which followed it 
because arriving at the conclusion which I knew you must, the recommendation itself was a matter 


of course.29 


Grey and, more likely, Cornewall Lewis, may have issued a sigh of relief. The case was now 


They did not know William. He was inexorable. Unhappy with the wording of the pardon 


he sent it back! A footnote to his Book included: 


Her Majesty's gracious pardon, which I had the happiness to receive in Paris, recited a conviction 
of being “accessory before the fact to forgery,” and concluded with a “pardon for the said crime.” 


Remembering the huge indictment which diversified the charge in every form that the ingenuity of 
Old Bailey lawyers could devise, and that the jury returned a general verdict, I inquired of the Clerk 
of Arraigns on my return to England, what was recorded in such cases, and he informed me that 
it was usual to take a verdict on the first count. I was, however, not quite satisfied with the limited 
form of words employed in the pardon, and respectfully returned it to the Secretary of State, when 
I was assured that it was fully intended to give me as complete an exculpation as it was in the power 
of the Crown to do, and in a few days after I received the amended free pardon in lieu of and of 
the same date as the first, of which amended pardon the foregoing is a copy.7! 


The final version of the Queen’s Pardon, as printed by William is: 
(Victoria R., L.S.) 


Whereas William Henry Barber was, at a Sessions of the Central Criminal Court, holden in April, 
1844, convicted upon a certain indictment then and there preferred against him, of divers felonies 
in the several counts of the said indictment particularly mentioned, and sentenced to be transported 
for life for the same, but afterwards received our pardon, on condition of not returning to our 
United Kingdom during the residue of his said sentence: We, in consideration of some 
circumstances humbly represented unto us, are graciously pleased to extend our further grace and 
mercy unto him, and to grant him our free pardon for the felonies of which he so stands convicted 
upon such indictment as aforesaid. 


Given at our court at St. James's, the third day of November, 1848, in the twelfth year of 


our reign. 
By Her Majesty's command. 
G. GREY. 
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George Cornewall Lewis tended to protect the legal system from criticism in individual 
cases such as William’s. He became a central figure in a later, controversial case in which, by then 
Home Secretary, he was asked to recommend a pardon. One Smethurst, a married man and ‘self- 
styled surgeon’, started an affair with a woman of independent means, Isabella Bankes, and 
bigamously married her. She fell ill; the doctors were mystified. A sample of her ‘evacuations’ was 
sent to a toxicology expert who found traces of arsenic. Smethurst faced trial for murder, but the 
expert, Alfred Swaine Taylor (1806-1880), accepted criticism of his working process which 
suggested that the arsenic might have been introduced by materials used in his tests. He told the 
prosecution this in advance, but they barrelled on. The case became highly significant to the 
development of scientific evidence generally, but for present purposes, note that when Smethurst 
was convicted and sentenced to death there was an avalanche of outrage, ‘with petitions sent to 
the Home Office signed by thousands, including special petitions sent by medical practitioners 
throughout the country.’ Another expert, Sir Benjamin Brodie was appointed to review the case.” 


Cornewall Lewis decided to recommend a free pardon. Unusually, his letter to the Lord 
Chief Baron informing him of the decision, was published in The Times. A parallel with William’s 
case was the refusal to accept any fault on the part of the legal system. In S’ve¢burst, much to their 
fury, the doctors were blamed: 


I have sent the evidence, your Lordship’s reports, and all the papers bearing upon the medical 
points of the case, to Sir Benjamin Brodie, from whom I have received a letter, of which I enclose 
you a copy, and who is of opinion that, although the facts are full of suspicion against Smethurst, 
there is not absolute and complete evidence of his guilt. 


After a very careful and anxious consideration of all the facts of this very peculiar case, I have come 
to the conclusion that there is sufficient doubt of the prisoner’s guilt to render it my duty to advise 
the grant to him of a free pardon, which will be restricted to the particular offence of which he 
stands convicted; it being my intention to institute a prosecution against him for bigamy. 


The necessity which I have felt for advising Her Majesty to grant a free pardon in this case has not, 
as it appeats to me, arisen from any defect in the constitution or proceedings of our criminal 
tribunals. It has arisen from the imperfection of medical science, and from the fallibility of 
judgment, in an obscure malady, even of skilful and experienced medical practitioners.” 


Doctors were angry, and some lawyers were suspicious of the process. C.H. Rolph tells us 
that Smethurst 


had virtually been retried by a panel comprising the Home Secretary, his chief medical adviser Sir 
Benjamin Brodie (who listed six reasons for believing Smethurst guilty and eight for feeling 
doubtful), and the Lord Chief Justice, without counsel or witnesses or [sic] “open court’’.24 


This was a paraphrase of comments by Sir James FitzJames Stephens, who was scathing 
about the result in his H7story of the Criminal Law in England (1883): 


It is difficult to imagine anything less satisfactory than this course of procedure. It put all the parties 
concerned — the Secretary of State, Sir Benjamin Brodie, and the Lord Chief Baron — in a false 
position. Virtually they had to re-try the man without any of the proper facilities for that purpose, 
- without counsel, or witnesses, or an open court. The result was substantially that Smethurst, 
having been convicted of a most cruel and treacherous murder by the verdict of a jury after an 
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elaborate trial, was pardoned because Sir Benjamin Brodie had some doubts as to his guilt after 
reading the evidence and other papers...7 


William’s case is a vivid example of these flaws. His pardons were granted on the basis of 
his own, highly unreliable arguments and dubious ‘evidence’, without, it seems, any counter- 
arguments being considered. But that was about to change. 


William wanted to practise as a solicitor again. 


1HO418-419. 

?HO178-179. 

3 BB 56 (37). 

4 Their moment in the limelight is Wi/ks v Groom (1856) 61 ER 1026. Post Office London Directory, 1841. [Part 1: 
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Chapter 31 — A Crew of Perjured, Dishonoured Men 


... through the whole annals of criminal history, such a crew of perjured, dishonoured 
men had never before come forward to sink a drowning man. 


Charles Wilkins! 


He appeared there for the Law Society ... The members of that society had no personal 
animosity to Mr. Barber, but, after carefully examining his conduct, they came to the 
conclusion that he was an unfit and unworthy person to practise as an attorney of that 

Court, and therefore it was that they had come forward to oppose the motion. 


Sit Frederick Thesiger* 


William had never been struck off. 


After receiving his free pardon in November 1848, he moved quickly to start the formal 
process that would enable him to practise again. Five years earlier, in 1843, the Act for Consolidating 
and Amending Several of the Laws relating to Attorneys and Solicitor, had been passed. It appointed the 
Law Society as registrar for the profession. It might be thought’ that William made an application 
to the Law Society for a certificate to practise and that he was refused. But the Act probibited the 
Society from issuing a certificate if a solicitor had not held one for over a year: which clearly was 
the case with William. The Act required the solicitor to apply to the Court: 


XXV. And be it enacted, that if any attorney or solicitor shall neglect to procure an annual stamped 
certificate authorizing him to practise as such within the time by law appointed for that purpose, 
then and in such case the said registrar shall not afterwards grant a certificate to such attorney 
or solicitor without the order of the Master of the Rolls in the case of a solicitor, or of one of the 
courts of Queen's Bench, Common Pleas or Exchequer, or of one of the judges thereof, in the 
case of an attorney, authorizing such registrar to issue such certificate; and it shall be lawful for the 
Master of the Rolls, or for such court or judge, to make such order, upon such terms and conditions 
as he or they shall think fit. 


William duly applied to the Court and expressed himself surprised that the Law Society 
opposed him,* but that is what happened, and so a long litigation battle began. The process is 
described by Patrick Polden, rather tendentiously, and will not be discussed here in detail.” Our 
focus will be on what happened at the hearings. 


William was again represented by Wilkins, who had become a Serjeant in 1847. He 
appeared with Robert Lush, later a Court of Appeal judge, as his junior.° The Law Society briefed 
Sit Frederick Thesiger QC, former Attorney-General and future Lord Chancellor.’ His junior was 
William Bovill, later to be the (controversial) judge in the first Tichborne Claimant trial* and who 
was also the successor to Sir William Erle as Chief Justice of the Common Pleas. Lush and Bovill 
subsequently were joint leaders of the Home Circuit. Like Bovill, Robert Lush also had the 
misfortune as a judge to try another of the Tichborne cases.’ 
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Robert Lush was probably included in the team because he was familiar with how solicitors 
operated, having worked for several years in a law firm before being called to the Bar. As in the 
criminal trials, William’s legal team were intellectually outgunned, but Lush was no slouch. In 1865, 
he was appointed to the Bench by Lord Westbury who wrote to Palmerston that he proposed, ‘to 
take a very learned and distinguished man — Mr. Lush Q.C. ... The appointment of Lush would 
be solely on the ground of professional merits ...’ The biographer of Westbury comments that, ‘It 
may safely be asserted that no more admirable appointment than that of Mr. Justice (afterwards 
Lord Justice) Lush was ever made to the judicial bench.’”” 


The Court’s first step was to ask a Master (a form of judge) to inquire into the facts. It 
took some months for Master Turner to produce his report, initially to William and the Law Society 
for their comments, and a year had passed before it was finalised and the case could come to a 
hearing again. That was January 1850, when it was then adjourned, after two days of argument, 
until May. William used this time, and the months when the Master was preparing his report, to 
pump up his campaign. 


The jury’s ‘retractation’ of the verdict 


In February 1850, William obtained a statement from the jury (in fact, from eight of the 
twelve'') which he described as a ‘retractation’ but which, unsurprisingly, reads as if drafted by 
him, although he denied doing so and said it was written by one of the jurors, Thompson, who 
had discussed the case with a Newton Crosland.” Crosland and his wife Camilla née Toulmin were 
writers. She tended to publish as Mrs Newton Crosland and wrote a wide range of fiction and 
biography. They were part of a large group of spiritualists. Newton published his own book which 
even in 2017 was honoured by Sarah A. Willburn’s analysis of ‘Newton Crosland’s Theory of 
Apparitions.’ Willburn describes the Croslands as, ‘a prominent mid-Victorian theologically 
inclined couple living in London. Newton Crosland was a pious adherent of the Church of 
England, and his wife, Camilla ... was a literary woman, noted for her children’s books, 
biographies, and her personal acquaintance with such famous activists as Harriet Beecher Stowe 
and Margaret Fuller. The Croslands held complicated (and antagonistic’) theologically inflected 
interpretations of spirit manifestations.” 


The ‘retractation’ named all four conspirators as having given confessions in his favour (of 
course), alluded vaguely to facts which had transpired since the trial (namely, the confessions and 
the various reports from Australia — there were no genuinely new facts), and declared that William 
would have been acquitted if he had been allowed a separate trial. All of William’s boxes were 
ticked. 


We, the undersigned members of the jury, before whom Mr. William Henry Barber, with Joshua 
Pletcher, William Sanders, Lydia Sanders, and Georgiana Dorey, was tried for will forgery, in the 
case of Anne Slack, in April, 1844, having learnt that he has experienced some opposition to the 
grant of his certificate to practise as an attorney and solicitor, in consequence of the verdict of 
Guilty which we found against him upon the evidence then laid before us, now feel called upon by 
a sense of justice to declare that if the evidence contained in the confessions of the said Joshua 
Pletcher, William Sanders, Georgiana Dorey, and Lydia Sanders, and the other facts which have 
transpired since the conviction of the said William Henry Barber, had been presented to us at the 
trial, and if the explanation of apparently suspicious citcumstances could have been given before 
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our verdict was returned, which has since been afforded, we have no doubt whatever that we 
should have acquitted Mr. Barber. The failure of justice, so far as concerns him, arose in our 
judgment mainly from the fact of his not having had a separate trial, and having been thereby 
precluded from availing himself of the testimony of the other prisoners. 


Dated February, 1850. 

WILLIAM THOMPSON, Greenwich. 

THOMAS ILEY, late of 115, Whitechapel, now 240, Boro’. 

EDWARD WITHERS, late of 52, Blackfriar's Road, now 31, Coventry Street, Piccadilly. 


JOHN NICHOLSS, late of 17, Market Row, corn-dealer, now of Murray Arms, Camden New 
Town. 


FRANCIS OWEN, 63, Berners Street. 
CHARLES SCHOOLING, late of 3, Barge Yard, Bucklersbury, now of 9, Stepney Green. 


EBENEZER MANNERING, late of 10, Charles Street, Middlesex Hospital, now of 33, Argyll 
Street, Regent Street. 


John MILTON, 10, Great Marylebone Street.!5 


Unusually, William was later questioned quite firmly about how this document came about. 
Only under that pressure did he mention the involvement of Newton Crosland: 


268. Sit John Trolope.| Did you draw up the paper which those eight jury-men signed, yourself? — I 
did not. 


269. Was it their own spontaneous act? — Yes. 


270. Do you know which of them drew it up; can you point out the name of the person who drew 
up the paper? — I think it was the gentleman whose name stands first. [Thompson] 


271. Who caused the paper to be drawn up; was it not yourself? - No. 


272. Was it quite a spontaneous act on the part of the jury? — A gentleman who lived at Greenwich 
was in conversation with Mr. Thompson, one of the jury, and Mr. Thompson said, “I undoubtedly 
think if these confessions had been made, or the evidence had been given at the trial which has 
been obtained since, we should have acquitted Mr. Barber;”’ and the conversation with that 
gentleman led to his seeing other member of the jury, and to the preparation of that declaration. 


273. Can you state that gentleman’s name? — Mr. Newton Crosland. 


274. Who is Mr. Newton Crosland? — He is the husband of Mrs. Newton Crosland, the well-known 
authoress. 


275. I suppose he is a friend of yours? — I did not know him until my case had attracted his 


attention. 
276. Did that declaration of the jury originate in his communication with Mr. Thompson? — Yes. 


277. And then Mr. Thompson had communications with the rest of the jury? — Yes. 
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278. Lord Goderich.| Were you acquainted with Mr. Newton Crosland at the time he first spoke to 
Mr. Thompson on the subject? — Yes, I was, but I had not become acquainted with him until after 
my feturn to this country. He introduced himself to me, as taking an interest in my case; he 
afterwards told me he had had some conversation with Mr. Thompson about it. I did not suggest 
that Mr. Thompson should go to the other jurors; it occurred entirely in that way. 


279. Mr. Arthur Mills.| As I understand you, before you had any acquaintance with Mr. Newton 
Crosland, he had been in communication with Mr. Thompson? — The actual fact is this: after my 
return to this country, Mr. Newton Crosland introduced himself to me, and some time afterwards 
he mentioned to me what had taken place between Mr. Thompson and himself; he then said he 
should see Mr. Thompson again on the subject; he did so, and that led to Mr. Thompson taking a 
mote active part, and going to the other members of the jury, and to the preparing of that 
declaration. 


280. Mr. Coller.| Did you know Mr. Crosland at the time of his communication with Mr. 
Thompson? — Yes, I did. 


281. Was his first communication with Mr. Thompson spontaneous on his part, or did it proceed 
at your suggestion? — I believe it was spontaneous from Mr. Thompson to Mr. Crosland; it did not 
proceed from me at all. 


282. You did not know of the first communication until afterwards, and you knew of it from Mr. 
Crosland? — Yes. 


283. Mr. Cobbett.| — Was the subject of your conviction and punishment kept alive during your 
absence by friends of yours in the country? — Certainly. 


Several of William’s supporters (see Chapter 36) were here rushing to his defence, namely 
Goderich, Mills, and Collier. Mills misunderstood what he had heard, and Collier competently 
disposed of the issue. William admitted that he knew Newton Crosland before he heard that 
Crosland had spoken to a juror. He had met Crosland only after his return to England in 1848. It 
was Thompson who had contacted Crosland — this was important, to maintain that the jury was 
acting without encouragement from William or Crosland. The jury’s declaration is dated February 
1850. How spontaneous their declaration was is illustrated by something William wrote from Cité 
Odiot in Paris to Sir George Grey, two years earlier, on 27 October 1848: 


I have reason to believe also that if I were in England I could procure declarations from the two 
juries by whom I was tried, the one that acquitted and that which convicted me, which would have 
their measures of weight. One of the acquitting jury visited me alongside the ship at Woolwich 
declaring that he and the rest of that jury were perfectly satisfied of my innocence and that their 
unhesitating verdict was the result of unanimous conviction [sic] he added that he and several other 
members of that jury attended the court during the whole of the second trial and that they would 
certainly have acquitted me in that case also. 


This suggests that in 1848 William’s friends in England were actively seeking declarations 
from both juries. That sounds very different from the spontaneous act of Mr. Thompson after his 


conversation with Newton Crosland some two years later. 


The jury’s retraction was of course valueless. 
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The Master’s Report 


Master Turnet’s report covered not only the four frauds but also six other matters raised 
by the Law Society, although three of the six were not in the end pursued. The case came on for 
hearing in late January 1850. Polden’s account of the process is critical of the Law Society and in 
his head of steam he commits a serious error: 


So in effect Barber was once again to be put on trial for the four forgery offences.'” 
The process 


William was not on trial for forgery again, although to be fair to Polden, the Law Society’s 
counsel, Thesiger, did say that in Slack’s case he ‘would undertake to show that the verdict was a 
just and righteous one.”'® The Court had to decide not whether William had committed forgery 
but whether, in all the circumstances, he could safely be allowed to practise: 


The present [sic] was not a question of the punishment of crime, but it was an application to the 
discretion of the Court whether a particular person was proper to be re-admitted;!? 


Thesiger was here expressing what in modern times would be called a ‘risk assessment’. 
Battles of this sort arise nowadays mostly when people start the process of qualifying as a solicitor 
but are refused because of some concern about their ‘character and suitability’. In 2007, the Master 
of the Rolls accepted submissions by the Law Society in Jdeofo that there are three principles to be 
applied: 


that the test of character and suitability is a necessarily high test; ... that the character and suitability 
test is not concerned with ‘punishment’, 'reward' or 'redemption', but with whether there is a risk 
to the public or a risk that there may be damage to the reputation of the profession; and ... that 
no one has the right to be admitted as a solicitor and it is for the applicant to discharge the burden 
of satisfying the test of character and suitability. 


Polden does distinguish the procedure on William’s application from that of a criminal 
trial, but only to denigrate it: 


There were, of course, major differences between the criminal trials and this. Here there was no 
jury to be convinced, but rather “minds accustomed to try statements by the evidence”. In place 
of the overlapping but precise indictments was only the most general accusation: that the facts in 
those cases “admitting not to show him guilty of the charges contained in the indictment, ... are 
of such a character as to show him unfit to be entitled to be entrusted with the responsible duty of 
an attorney of this court ” ... And whereas in the criminal trial there was a clear and onerous 
burden of proof on the prosecution, there is no discussion in the judgment of the Queen’s Bench 
of the standard of proof to be applied. Moreover, whereas the earlier trials were restricted to 
admissible evidence, that evidence was able to be tested by the oral examinations upon which 
common lawyers set such store as a means of getting at the truth. This time more evidence would 
be admitted, but there would be no examination of witnesses or patties.?! 


Polden’s focus on proof discloses a conceptual difficulty: the Court was making a forward- 
looking decision, an assessment of risk, and did not need fully to resolve what had happened in 
the past. Solicitors who face disciplinary prosecution — allegations not yet heard — are often 
restricted in how they can practise pending the outcome of the prosecution, and occasionally they 
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ate refused a practising certificate outright.” ‘Oral examination’ of witnesses would have been 
highly dangerous for William, particularly if he had to face Thesiger and justify the contents of his 
affidavit and Pamphlet, not to mention the serial cases in which he was involved with Joshua. 
Cross-examination of prosecution witnesses in the criminal trial had not helped much, and 
Smedley, if called, would have defended his corner, insisting that he warned William about the 
risks of unclaimed dividend cases (during Robins). Nor would William have wanted Mr Strode or 
his solicitors from Pickerings to appear in the witness box. And Polden only partly quotes what 
the Court said: 


and when Mr. Barber makes this application to be allowed to practise as an attorney, we consider 
ourselves bound to examine the facts relating to the case on which he was tried and acquitted, and 
to that on which he was found guilty and pardoned, and to those on which he was indicted but not 
tried, in order to ascertain whether} admitting them not to shew him guilty of the charges in the 
indictment, they are of such a culpable character as to shew him to be a person unfit to be entitled 
to be entrusted with the responsible duty of an attorney of this Court, both with regard to the 
interests of persons who might become his clients, and of others with whom he might have to 
transact business, or whether the facts are of such a character as to indicate a reasonable belief that 


he may have been deceived by Fletcher, and made the unconscious instrument of fraud ...* 


The Court is here expressly ‘admitting’, for the purpose of the case, that the facts do ‘not 
shew him guilty’ of criminal offences. It is not unusual for regulators to consider the professional conduct 
of solicitors against a background of unproved criminality or even acquittal.” William was not to 
be retried for forgery. The question was simple: was he fit to be a practising solicitor? 


Stewart 


The Master recorded that, in Stewart, he had no evidence before him that was not before 


*° But in the subsequent hearing before the Court, there was something new: in answering 


the jury. 
Wilkins, Thesiger commented that William had (now) said of his visit to Great Marlow that ‘the 
only information he there obtained was that one person had heard the deceased say that he had a 
sister.””’ This startling claim had not been made before (and was never made again). One would 
expect William to have highlighted it in such comments as he chose to make on the Szewart 
transaction. He wrote two-and-a-half pages in his Pamphlet about his visit to Great Marlow, 
commenting that he had seen Henty Hyatt ‘and seven other witnesses on that very day’. Yet he 
did not take the opportunity to add ‘one of whom said that s/he had heard Stewart talk of a sister’. 
Nor did he write to Pickerings and tell them about such an exchange. The Master’s comment 
suggests also that he was unaware of this. Thesiger simply made a mistake. 


William also came up with a novel explanation for his failure to pay the legacy duty, which 
had led to Griffin, on being chased for the money by the Stamp Office, trying to call on Joshua 
(much to his annoyance) and then going to Barber & Bircham. William did not deny receiving the 
money, but came up with a new, and spectacularly nonsensical story. Wilkins told the Court: 


In his affidavit Mr. Barber stated that he believed that the money was, immediately on its being 
applied for, paid over either to Fletcher or to one Griffin, the latter having been applied to from 
the Legacy Duty-office.” 
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Why would he give the money to Joshua? It is a simple matter for a solicitor holding money 


for an estate to pay duty to the Stamp Office. The idea that he gave it to Griffin is laughable and 


is certainly not what that unfortunate man said about the incident. Master Turner did not believe 
William: 


Slack 


Barber states in an affidavit, sworn by him on the 15tt May, 1849, that he believes it to be true, that 
it (the amount of the duty aforesaid) was originally paid to him, but he also believes that it was, 
immediately on being applied for, paid over either to Fletcher or to one Griffin, (the latter having 
been applied to for the same from the Legacy Duty Office, in consequence of having been one of 
the sureties in the administration bond); but in my judgment there is no ground for supposing that 
Barber paid over the money to either of these parties; the evidence rather points the other way.*° 


Polite? Yes, but ‘no ground’ for what William claimed in sworn evidence is a strong phrase. 


Master Turner’s recitation of the evidence in S/ack contained nothing new, but was at least, 


for those familiar William’s with evasions, a fair summary. Barbet’s case, he wrote, was contained 


in his Pamphlet, and he copied the relevant section in full, starting at the last paragraph of page 36 


and continuing to page 41 (of the 1849 Pamphlet). His conclusions were relatively brief: 


The Court has now before it the case made out against Mr Barber, and his own statement upon 
the subject. There can be no doubt that Barber's conduct in the transaction exposed him to strong 
suspicion of being a party implicated in the fraud, and that Sir George Grey arrived at the 
conclusion that he had no guilty knowledge of the fraud and forgery committed, from the 
circumstances that Fletcher and William Saunders both made declarations and confessions to that 
effect, as already stated in my report. But setting aside the question of his guilt or his innocence, it 
will be for the Court to say whether Mr Barber, as an attorney, acted rightly and properly, or 
otherwise, in withholding from Captain Foskett and from Miss Slack the nature and amount of the 
property respecting which he corresponded with Captain Foskett, and the name of the client who 
employed him, knowing, as he clearly did know, that his client upon this and upon other occasions 
obtained information from a source to which other parties had not access, and which he could 
hardly fail to know was improperly obtained.*! It is observable, too, that Barber’s letter of 12 
December, 1842, was so framed as to lead Captain Foskett to suppose that the property, on the 
subject of which Barber was corresponding with him, was a different sort of property from that 
which he (Barber) knew it to be. Barber lays great stress upon Captain Foskett's wrong statement 
of Miss Slack’s age, and a difference discovered in her handwriting in her letter and in the 
handwriting at the books at the Bank; but upon first point it is observable that he exercised no 
care. He might have asked for a baptismal register, or he might have requested Captain Foskett to 
obtain from Miss Slack her precise age, or he might have written to Miss Slack for the information; 
but he did nothing of the sort, although he knew perfectly well that the stock was standing in the 
name of Anne Slack, of Smith-street, Chelsea, spinster, and that Miss Slack came fully under that 
description; and with this knowledge on his part, I cannot but think it extraordinary that he as a 
man of business could give unsuspecting credit to Fletcher's account of the mode in which he had 
found out the person whom, according to Barber’s statement, he represented to him as the party 
really entitled to the stock.*? 
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Hunt 


Master Turner set out the facts in Burchard without comment, other than that the legacy 
duty was not paid, but there was no evidence that it had been given to Barber & Bircham either. 
He had a different view in Hunt. Having recited the familiar facts, he noted a bill of costs 
amounting to just over £81, including £15 for legacy duty (and £40 for probate duty) and wrote 
‘that this sum of [£81-odd] was received from the pretended legatee, and my impression is, that it 
was teceived by Barbet.’ By this, he means by William himself. He was unconvinced by William’s 
version. After noting without demurral that William had sworn that the bill was in the handwriting 
of a clerk, ‘Fosbery,’ who had emigrated to Australia, Master Turner quoted from the affidavit and 
then commented on it: 


‘... That this deponent [Barber] has no recollection whatever about the making 
out the rough draft of the said bill, and thinks it probably that the latter items as 
to the legacy duty were entered prospectively by the said clerk, without any 
instructions, and this deponent has no recollection of having received such legacy 
duty, and does not believe that he did so.’ 


I [Master Turner] cannot rely upon this statement on the part of Barber. It was his duty, 
as an attorney, to give a bill of charges to his client. A bill was made out in fact, and has 
been produced before me fairly written out in the books of the firm. Barber does not deny 
that the bill of charges was paid; and it is impossible to doubt that it was paid; neither can 
I doubt that the bill was delivered to the client; and I should arrive at a belief contrary to 
the evidence if I could suppose such bill to have been delivered with an ignorance of its 
contents on the part of Barber ... I have no doubt that the charges as to the legacy duty 
were inserted prospectively, both in this case and in Slack’s case, but I am satisfied that 
Barber knew that the charges for preparing the residuary account and the amount of the 
legacy duty formed part of the bill of charges, and I have no doubt that the whole of the 
bill was received by him; and it is clear that such legacy duty was not, as it ought to have 
been, paid over to the government.* 


William’s position was rather desperate. He could not deny outright that he had received 
the money — because claimed to have no recollection of having received it; and yet he did not beheve 
he received it? How could he believe this if he had no recollection? This is not inherently 
impossible, but it is in the twilight: getting as close as possible to denial when unable to do so 
unequivocally. The fact, as the Master agreed, that the duty was added ‘prospectively’ is of no 
significance: it is entirely normal for a solicitor’s account to be prepared that includes expenses 
which will be incurred but which have not yet been paid out — because that will happen later. If 
you have ever bought a house, you will have seen this. You pay the solicitor money to cover the 
fee for registering your ownership with HM Land Registry, and perhaps for paying Stamp Duty 
Land Tax, based on an account showing them as due. The figures are prepared in advance to 
ensure that everything is covered, and that the client can see what she is paying for. 


The Master’s view was decisive — the money was received and not paid out — and the 
consequence was that William’s evidence was not believed. 
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Master Turner’s conclusion on the Wills cases 


In his conclusion, Turner returned to the other cases, noticing that in Slack, Burchard, and Hunt, 


the stock and dividends were obtained under forged wills and: 


a. Each of those wills purported specifically to mention the several sums of stock 


standing to the names of the several alleged testatrixes, and 
b. Each will contained a residuary bequest in substance similar, and 


c. By each will the party to whom the stock and residuary estate were bequeathed was 


appointed sole executor or executtix, and 


d. In all three cases, and also in Stewart’s case, where the stock and dividends were 
obtained under an administration, the parties pretending to be entitled were entire 
strangers to Barber, and were introduced to him by Fletcher.” 


The three Wills can be seen side by side in Appendix 64: and all three strangely recite former 
residences of the testatrix. This was no doubt deliberate on Joshua’s part, as noted in Chapter 20, 
as with the full description of the stock, to maximise the links between the false Will and the life 
of the true deceased person. Indeed, Mr Erle QC was onto this in the criminal trial: ‘no man 
unacquainted with the description in the bank books could see any reason for setting forth in the 
will the former abode of the testatrix.’3 


The Master’s comments are a strong expression of how cumulative evidence can speak 
volumes. But he was not finished. He eschewed drama or rhetoric, but his last comment on the 
will forgery cases was a reminder that Pickering & Co ‘gave him [Barber] distinctly to understand’ 
that they did not accept the claim of the ‘sister’. 


Much sound and fury were expended on the Master’s investigation of the non-will-forgery 
allegations about William’s conduct. Some have been discussed before: Gwest v Reynolds in which 
William swore that witness expenses had been paid when that was not true; his dealings with an 
auctioneer, Stidolph, for whom he purported to issue a life insurance policy as agent but did not 
pay the premiums as he was (allegedly) obliged to do. Master Turner looked at four other cases, 
against angry opposition from Wilkins, causing Turner to report on them separately in case the 
Court agreed that they should not heard. 


The Law Society was sensitive to the yells from Wilkins that cases had been dragged up. 
In a (somewhat unteliable™) report in the Morning Advertiser, he was vehement: 


the parties who got up this persecution of a much injured man, were not satisfied with confining 
the imputations on the character of Mr. Barber to the transactions arising out of the proceedings 
of which he was found to be innocent, they went farther, and actually got up an inquiry into the 
history of his whole life, and had the hardihood to carry that inquiry even so far back as the first 
seven years of his life. He did not quite charge the Law Society with this proceeding, but there was 
no doubt that the Society had been urged on through the instrumentality of a party behind the 
scenes, and they traced the conduct of Mr. Barber from his boyhood upwards. 
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The Society was nervous about this attack because a number of the additional allegations 
were not upheld, the Master deciding that there was no evidence of wrongdoing by William. Of 
an original six cases, In re Dommett, Gough’s Case, In re Flaner, Guest v Reynolds, Stido/ph, and the familiar 
Robins, the Law Society persisted only with the latter three, and Thesiger distanced his clients from 
the others: 


The Law Society also would have neglected their duty if they had not laid before the Master the 
facts which wete communicated to them, in consequence of the publicity given to Mr. Barbet’s 
application to the Court, though it was quite immaterial to them what reports the Master might 
make upon them.*” 


Guest v Reynolds 


The Master’s concern in Guest v Reynolds was the false statement in William’s affidavit. He 
had written to Stidolph (who appears in two of these cases) on 25 May 1839 ‘directing him to pay’ 
expenses to two witnesses: over £12 each to one Read and one Croft. Two days later he swore the 
affidavit declaring that the payments had been made. But Read and Croft responded with 
affidavits, dated 3 and 5 June respectively, denying that they had been paid. On 5 June, Stidolph 
paid Read, and on 6 or 7 June William travelled to Tunbridge Wells to pay Croft. Master Turner 
concluded: 


I cannot discover any justification for the conduct of Barber in swearing that he had paid two 
specific sums of money when he had only given directions to another person to pay them, and 
when he had not received information that that person had paid them, and did not know whether 
or not he had done so, and had sent him no money for the purpose;** 


There was another sting in the tail. William sometimes denied that he was beholden to 
others (such as Joshua for the repayment of loans) because on a proper accounting, they were in 
fact indebted to him. He tried a version of that here — by sworn affidavit — and the Master squashed 
it: 

I must further observe, that it appears by an account annexed to an affidavit sworn by Barber in 

answer to the charge made against him respecting the premiums of insurance on the policy on 

Stidolph’s life, that at the time when he directed Stidolph to make the above payments to Croft 


and Read, nothing was due from Stidolph to Barber upon the account between them, but on the 
contrary a small balance was due to Stidolph.*? 


It is tempting, but fanciful, to imagine that William’s (repeated) resort to a balancing of 
accounts as an answer to indebtedness was inspired by Nicholas Nickleby, published in 1838-39: 


Some of the craftiest scoundrels that ever walked this earth... will gravely jot down in diaries the 
events of every day, and keep a regular debtor and creditor account with Heaven, which shall always 
show a floating balance in their own favour.” 


Unpaid life insurance premiums 


The allegation was simple: William billed Stidolph for premiums on a life insurance policy, 
he had received the money from Stidolph, but he did not pay the premiums, resulting in the policy 
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lapsing. The Master was very firm (and William again argued, unsuccessfully, that the client owed 
him money): 


The charge is, that he (Barber) debited Stidolph from time to time with the premiums on his 
insurance as if the same had been paid, whereas he well knew that he had never paid any premium 
after the first. Whether the account was in his favour or against him, this course of conduct was 
equally a fraud upon Stidolph, and upon the evidence I cannot doubt that Barber was guilty of this 
misconduct; and further, that when in the receipt given by him on the 26th May, 1840, he signed 
himself ‘Agent to the Union Insurance company,’ He knew that he had ceased to be so. He says 
he had not ceased to be agent, but the affidavits established to my satisfaction that he had ceased 
to be such agent in the year 1837.4! 


These are strong words: ‘he well knew,’ ‘this course of conduct was equally a fraud’, ‘guilty of this 
misconduct,’ and rejection of William’s (sworn) evidence that he was still agent to the insurance 
company. Earlier in his report on this case, the Master had also dismissed other evidence from 
William. The Times reported Thesiger’s submission on this allegation rather neutrally: 


The next case was Steidolf’s [sic] case, and related to the non-payment by Mr. Barber of certain 
premiums upon an assurance which had been effected upon Mr. Steidolf’s life for the sum of £100. 
A receipt in the handwriting of Mr. Barber was produced, which purported to be a receipt for a 
premium which had been paid by Mr. Barber, when, in fact, it turned out that that premium had 
not been paid, but the money had been applied by Mr. Barber to his own use.‘ 


A nasty sting was there in the last clause: that William had misappropriated the money for himself. 
The Morning Post was more forthcoming: 


The learned counsel contended that in that transaction Mr. Barber had acted fraudulently and 
dishonestly, and should not, even if there were no other ground of complaint against him but that 
case, be again admitted as an attorney.* 


The hearing 
The process 


The Law Society bombarded the Court with affidavits. According to Polden, fifty-four 
were filed, thirty-seven of them dealing with the additional cases the Law Society had identified, 
although William claimed that the latter figure was fifty-one. There was much huffing and puffing 
(before and after the hearing) about proper evidence (the originals or certified copies? etc) of the 
co-conspirators’ confessions being produced; and William wanted the various reports of his 
character and conduct in Australia to be read out. He and his supporters later argued that the Law 
Society: 


when the case came on for argument, took a technical objection (although it had been distinctly 
agreed that no technical objection should be taken on either side), to the reading of the above 
mentioned documents, and I was thereby shut out from a material branch of evidence, not merely 
as to my conduct in circumstances of great trial, but as to the important facts of the case, especially 


as to the credit and weight to which Fletcher's confessions were entitled.” 


and 
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[took] care to shut out from the consideration of the Court the very evidence upon which the 
pardon was granted, and which they had expressly recognised before the Master.*° 


The documents were (presumably all) the reports of various supporters which William had 
already attached to his own Book. This can be seen from the reference to ‘my conduct in 
circumstances of great trial,’ but he went further, suggesting, vaguely, that they included, ‘the 
important facts of the case’ — which is simply untrue. The only example he gave was the credit 
others gave to Joshua’s confessions, but, as he knew, the opinions of various people as to whether 
they believed Joshua were simply not evidence. Polden, who is usually very supportive of William, 
rightly has no time for this: 


In the end the confessions were admitted, but the court justifiably stopped Wilkins in his bid to 
read through all the testimonials to good conduct that Barber had gathered in the Antipodes.”” 


Despite the references to original statements being produced, those read out in Court by 
Wilkins were the versions as amended by William. Wilkins was using, it seems, William’s pamphlet 
as published in 1849.” The first statement of the convict John Smith, discussed in Chapter 28, 
included a sentence that is not in the original on the Home Office file:*’ I have observed the 
conduct and demeanour of Barber and Fletcher towards each other since they came on board the 
Agincourt, and it has decidedly been of the most unsocial character, Barber studiously avoiding all 
intercourse with him from the first moment of their embarkation.’ (In passing, note that, as ever, 
William changed the printed version to ‘since they came on board,’ removing his earlier ‘since they 
have met on board’: a classic William-like change, downplaying the idea that they ‘met’.°') The 
ptess report of Wilkins’s submissions shows that he expressly relied on this added sentence.” 


Similarly, Wilkins read out the version of Joshua’s second Declaration as it had been 
changed by William who had added emphasisers such as ‘any prudent solicitor’ rather than ‘a 
prudent solicitor’ and ‘Barber had no knowledge whatever of Mrs. Richards’ instead of ‘Barber 
had no knowledge of Mrs. Richards’. When dealing with Joshua’s statement about William’s fees, 
the version used by Wilkins was the third: 


(1) Original — ‘And to the best of my knowledge and belief, Mr. Barber had no share of, 
or other participation in the proceeds of the above transactions, or either of them, 
beyond his proper and usual professional remuneration.” 


(2) William’s handwritten version — ‘And to the best of my knowledge and belief, Mr. 
Barber had no share of, or other participation in the proceeds of the above 
transactions, or either of them, beyond his proper asd—esual professional 


remuneration.’ 


(3) The version in William’s book(s) — ‘And to the best of my knowledge and belief, Mr. 
Barber had no share or etket participation in the proceeds of the above transactions, 
ot either of them, beyond his prepet professional remuneration.” 


Unlike Sir George Grey’s solitary reading of documents produced mostly by William, in 
this case both sides were represented by counsel in a full open court hearing. There were three 
judges. Mr Justice Patteson remarked that the case ‘has been argued before my brothers Coleridge, 
Wightman and myself for several days, and fully and ably discussed.’ This is a very different and 
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rigorous examination of the facts compared to what Grey (and Lord Campbell, whom he 
consulted) were given. 


Wilkins spoke for stx hours on one day and continued well into the next — in a case that 


was listed for only two days — causing comment in Court: 


Sir F. THESIGER... the learned serjeant had engrossed so much time that but little opportunity 
was afforded to him to enter into the facts of the case consistently with the other business of the 


court. 
Mr. Justice PATTESON said, the Court could not go on with this case beyond that day. 


Sit F. THESIGER said, he would endeavour to compress his observations within the narrowest 


56 
compass.” 


The effect of the Royal pardon 


Wilkins deployed a technical argument: that the Law Society could not object to his client’s 
application in the face of the Royal pardon. He failed on that, but the Court did accept his position 
on William’s conviction: 


the result of [the case law] is, that the pardon has released Mr. Barber from all consequences 
attaching or incident to the conviction; that although the evidence given on his trial justified the 
verdict that was found, he is to be treated as not guilty of the particular offence of which he was 


convicted, as much as if a verdict of not guilty had been pronounced.” 


Understandably, Wilkins highlighted the letter accompanying the pardon with its statement 
that Sir George Grey ‘now believes Mr. Barber to have been free from any guilty participation in 
the frauds’; but he had a problem with Grey’s view ‘that greater prudence and caution on his part 
would have exempted him from the suspicion to which his conduct in the transaction in question 
naturally exposed him.’ Although caution is needed when relying on press reports that are 
inevitably edited versions of exactly what was said, it seems that Wilkins trod a clever psychological 
line (more likely to work with a jury than three judges), subtly disagreeing with Grey’s comment, 
consigning any failings by William to what we would now call a civil claim, and quickly turning to 
the sufferings he had endured: 


In that letter Sir George Grey, after perusing all the documents which had been laid before him, 
attributed want of prudence and want of caution; [sic] to Mr. Barber; but how did those documents 
show want of prudence or want of caution, except, indeed, it were that sort of negligence which 
was usually compensated by an action for damages, but not such as would be a ground for striking 
an attorney off the rolls. Instead of being punished in that way, viz., by action, Mr. Barber had been 
subjected to every indignity which cruelty could devise to torture his mind or lacerate his body; 
and then he was asked to refer his application for his certificate on the ground that he had been 


guilty of a want of prudence and a want of caution.* 


Wilkins maintained (unsuccessfully) that the Master went beyond his brief and powers, 
namely that what ‘should be inquired into ...” was only what had happened subsequent to the 
transportation. It was critical for William, as with anyone facing serious allegations, to try to narrow 
them down — particularly when their most powerful impact is cumulative. Wilkins directed the 
Court’s attention to a letter from Joshua dated 20 July 1842, which is considered in the next 
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Chapter: his comments echoed what William had written,” that the letter ‘showed how artfully 
and cunningly that person had acted’; but Wilkins took it rather further — it ‘showed that Mr. 
Barber was not an accomplice in any fraud.’ 


He read the two statements of John Smith, Joshua’s two Declarations, and the two which 
Sanders had made. 


Meeting Captain Foskett — William’s versions 


There was a change in emphasis when it came to Captain Foskett. There was the usual line 
that the Captain said, without any qualification, that Ann’s age was 27 (despite the Master having 
carefully recited the Captain’s evidence that he had told William ‘he did not exactly know Miss 
Slack’s age, and admits that he may have said she was about 27”), but Wilkins went on to say that 
if Foskett had not made that error: ‘her identity would have been proved.’ This is a long way from 
his bull-headed argument at the Old Bailey that ‘So far from the person described by Captain 
Foskett meeting the necessary descriptions of the real Ann Slack, there is not one single point of 


resemblance between them.” 


' The logic of his two positions is that any woman of the right age 
would have been proved as the beneficiary: what this really shows is the nonsensical position he 


took at the Old Bailey. 


Wilkins read out pages 36, 37 and 38 of his client’s Pamphlet. Again, this involved putting 
wording before the Court that was not in the handwritten original of the Memorial of December 
1844. He probably started with the final paragraph on page 36, which was the beginning of his 
account of S/ack. The following quote shows the text above that paragraph, which relates to Stewart 
and so it may not have been read out, although of course the document was before the Court. The 
core text below is the original: the deletions, plus additions in red, were made in the 1849 Pamphlet: 


When I had been concerned for him about a year, he introduced to me an old and infirm, but 
respectable-looking woman, as a “Miss Stewart,” as-e-elientShe-=was-a-very-old and in fiers, but 
respectable looking person;and who represented herself as the sister of one John Stewart, who 


had died, leaving some money in the funds. Administration had been applied for, but finding the 
aid of a solicitor necessary, Fletcher introduced the claimant het to me. The eCommons being 
satisfied convinced of her identity, administration was granted, and the Bank, being also satisfied, 
aad she obtained the fund. About this period, Fletcher told me that he had the means of obtaining 
information at the Bank as to the amount of Sstock and Bdividends unclaimed, and that he devoted 
a portion of his time to tracing out the owners, with a view to a liberal remuneration for his trouble.; 
bBut, in order to secure such remuneration, an agreement was necessary, which he should 
sometimes employ me to prepare. I continued his solicitor about five years, in the course of which 
he, in various instances, traced out the true owners of this kind of property, and through my 
professional instrumentality placed them in possession of it. But, Dduring this the same period, 
however, he also introduced; atiatervals of aboute yeas, four different persons, apparently having 
no connection with each other, and at intervals of about a year, who claimed; andby-means-of 
false-personations, procured a large amount of property (by means of false personations), to which 
they had netashadew-ofeclaim no real title. 


Three of these changes were discussed in Chapter 25: ‘satisfied,’ becoming “convinced of 
her identity’; the addition of ‘the Bank being also satisfied’; and ‘not a shadow of a claim’ becoming 
‘no real title’. But William upped the stakes by putting this printed version before the Court. Some 
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of the changes are, at least in terms of the ultimate meaning, inconsequential, but others are subtle. 
From Miss Stewart being introduced ‘as a client’ she became simply ‘introduced’; then William 
added a description of her as ‘the claimant’ — he did not want to draw attention to the fact that he 
was acting for her (and for Joshua at the same time). And he added that the four claimants were 
‘different persons, [who] apparently [had] no connection with each other’. These were Anne in 
Bath, Ann Slack in Abbots Langley (Miss Nancy), Jane Slack, and Anne Slack of Pimlico. No 
connection? Well, three did not exist, but they were connected by having been invented by Joshua. 


Bearing in mind the scale and sometimes the significance of changes he made, putting the 
Pamphlet forward as reproducing his Memorial, was dangerous: he was, at least, misleading the 
Court. 


On the same page was yet another sentence which was different from the true Memorial 
of December. The original reads: 


The captain, either from some delicacy about the age of an unmarried lady, or some other motive, 
and notably not knowing what bearing it had upon the case, represented her age as 27 whilst in 


point of fact, she was six, or seven and thirty. 


The version in his Pamphlet is: 


The Captain either from some delicacy (a most unjustifiable and calamitous one) about the age of 
an unmarried lady, or some other motive, represented her as only /venty-seven years old, whilst, in 
truth, she was sax or seven and thirty. 


As usual, this shows William’s acute mind continually working. He decided that it did not 
help to highlight the fact that Foskett had no idea ‘of what bearing’ Ann’s age had on the matter 
and so he excised that. Nor could William resist adding his colourful description (‘most 
unjustifiable and calamitous) of the Captain’s ‘delicacy’. There was no such delicacy: Foskett did 
answer the question. 


William’s account of S/ack begins with the last paragraph on page 36. On page 37, yet more 
changes are evident. The original is, showing what was excised later: 


I made some other inquiries of the Captain, but without eliciting any fact which raised a 
presumption of his Sister-in-law's identity,-exeeptthat-she-had-onee+residedia “Smith St’. The 
particulars Lhadse collected, I reported to Fletcher, especially the two facts as to the residence 


and age. He said it was hardly possible that she eowld be the party, as the owner of the Stock had 
executed a power of attorney 12 years before’. 


The Pamphlet has, with key changes in bold: 


I made some other inquiries of the captain, but without eliciting any fact which raised the least 
presumption of his sister-in-law's identity, beyond her temporary lodging in Smith-street. The 
particulars thus collected, I fully reported to Fletcher, especially the two facts as to the residence 
and age. He said, “It is hardly possible she can be the party, as the owner of the stock had executed 
a power of attorney twelve years before’. 


These changes were discussed in Chapter 8, including that Ann’s residence at Smith Street 
was not temporary. William also preferred the word ‘lodging’ to ‘residence’ to subtly support this 
emphasis, although he guarded it slightly by using both words at different times. In his original 
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Memorial, and in later published versions, he wrote that he learned from Foskett that ‘the lady had 
once lodged’ in Smith Street. The underlining is in the original. He used either ‘residing’ or 
‘residence’ as well, mostly when referring to the coincidence of two women of the same name 
residing on that street. 


This evidence was put forward as true by Wilkins, the result being that the Court was given 
the misleading impression that William was unaware of the significance of Ann’s age until after he 
had spoken to Foskett, when Joshua disclosed the existence, and significance, of the power of 
attorney. This too was a reason for William to excise his comment that Foskett was in the condition 
of ‘notably not knowing what bearing it had upon the case,’ since William would have us believe 
that he himself did not know either. Eventually, in 1854, William finally admitted that he had 
known about the power of attorney when he met Captain Foskett, but he then made contradictory 
statements in the same document by coming up with a new (partial) get-out: 


Captain Foskett stated that Miss Slack had not executed a power of attorney, but otherwise his answers 
to my inquiries favoured the first presumption of her ownership, until I arrived at the point “what 
was her age?” when the reply, “he did not exactly know, she was about twenty-seven,” threw a 
great doubt upon her identity. The owner had executed a power of attorney thirteen years before, 
an act that could not be legally done by a girl of fourteen... 


And 
At my interview with Captain Foskett I was not aware of the date of the power of attorney. 


This new line, that he was aware of the power but not its date, is given the lie by what 
William wrote to the Hobart Courier in May 1847: ‘Pletcher had also informed us that the owner of 
the £3500 stock had, Awelve years previously, executed a power of attorney... In testing the identity of Miss 
Slack, of Abbott’s Langley, AGE was therefore a material feature.’ This is a clear statement that 
William knew, when he met Foskett on 21 November 1842, that a power of attorney had been 


executed 12 years earlier; and it was that knowledge which had prompted him to ask Ann’s age. 


Note also the difference between William’s Pamphlet (read out in Court) that ‘I made some 
other inquiries of the captain, but without eliciting any fact which raised the least presumption of 
his sister-in-law's identity’ compared to his 1854 comment that the Captain’s ‘answers to my 
inquiries favoured the first presumption of her ownership,’ until the fateful question about her age 
was asked. William was also prepared (in 1854) finally to record that Foskett had not simply said 
Miss Nancy was twenty-seven but that ‘he did not exactly know, a clear cue that this needed to be 
clarified with her. 


Stewart 


There was little Wilkins could do about the documented objections by Pickerings in the 
Stewart case. Thesiger said that the ‘correspondence ought to have led even a blind man to pause.” 
The best Wilkins could come up with was that Pickerings did not report their concerns to the 


Bank, implying that they did not believe there had been a fraud: 


The [Master’s] report went on to state that Mr. Barber had been informed my Messrs Pickering 
and Co., in Stewart's case, that the intestate had left no sister or any other relation, and that his 
client had no claim; but the learned Serjeant contended, that if Messrs. Pickering and Co. had had 
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any belief that Mr. Barber was endeavouring to practise a fraud, it was their duty to have given 
information to the authorities at the Bank. No notice, however, was taken of the matter, till Mr. 
Barber was taken up on Slack's case, when the papers relating to it were found in their place in Mr. 
Barbet’s office.” 


Robins, and Smedley as Satan 


Wilkins read from pages 52 and 53 of the Pamphlet, which described the David Smith and 
Robins transactions. In Robins, William and the solicitor to the executors, Mr Francis Smedley of 
Smedley & Rogers, were at loggerheads. Wilkins was a criminal trial lawyer, well-practised in 
booming at juries. He lacked flexibility when dealing with troublesome witnesses. He 
acknowledged that Smedley ‘had a name in his profession’” but went on to deploy his only tactic 
—an all-out assault. He compared this respectable solicitor to Satan, no less: 


Mr. Smedley, in his affidavit, stated that he had remonstrated with Mr. Barber both on the principle 
of the proceeding and on the amount claimed at the time when he paid the money, though it was 
proved by Mr. Barber’s affidavit, as well as by that of his clerk, Macnamara, that money was not 
paid to Mr. Barber in person, but to the clerk in his absence. The learned serjeant here read from 
Mr. Barber’s book (pp.52, 53) the account of this transaction, and also from his affidavit, as well 
as from that of Macnamara, his clerk, and from Mr. Smedley's two affidavits, and commented 
strongly upon the circumstance that Mr. Smedley had not denied that he had employed Mr. Barber 
upon a similar matter and had paid him £3 for his trouble. He could not venture to deny that, 
though he could deny conversations, for he could not tell but Mr. Barber had the papers still in his 
possession. If Mr. Smedley’s statement was true, Satan himself could not have preached better than 
he had, nor could he have done worse than when he had the next moment held out a bribe to Mr. 
Barber to practise the contrary; and it was such a man who now came forward to break a bruised 
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reed, and to crush a man who had suffered more than anyone could conceive. 


The attack, like Satan’s trident, had three prongs: first, that Smedley said he had 
remonstrated with William at a meeting when the money was paid over, the answer from Wilkins 
being that William had not been there (it was Macnamara); second, that Smedley had instructed 
William ‘upon a similar matter’ and paid his bill of £3. Third, that Smedley had ‘held out a bribe’ 
to William to continue ignore his, Smedley’s, warning — by acting for him — presumably meaning 
the fee of £3. This is strong stuff when all that is being refuted is an allegation that Smedley warned 
William about acting in unclaimed dividend cases. Wilkins had clearly got himself into an emotional 
state at this point, hence his silly comparison with Satan, and the newspapers reported that he then 


broke down. The Morning Advertiser version is more detailed: 


Was that, then, the man who stood forward to crush his client Mr. Barber - that client who had 
suffered more than tongue could tell, or human imagination could enter into, whose case he 
(Sergeant Wilkins) had conducted, whose character he had investigated, whose history he had 
learned and his conduct he had watched, and to whose release he had always looked forward with 
intense anxiety? He had never looked forward in his profession to some of those honours and 
awatds which were the objects of some men's ambition; but if he lived to see Mr. Barber restored 
to that position in society and in the profession to which he was entitled, he would bless God, and 
feel that his life had been given to him for a great purpose. (The Learned Counsel was here so 
much overcome that he was obliged to stop, and after attempting several times to continue his 
address, he was at length compelled to sit down, and burying his face in his hands he gave way to 
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a flood of tears, sobbing audibly. A glass of water having been procured, the Learned Gentleman 
was enabled to resume the argument.) 


This is only one example of what seems to have been an almost hysterical performance by 
Wilkins. Thesiger was diplomatic as he landed a punch: 


Considering the sanguine view of the case taken by Mr. Serjeant Wilkins, and the strong feeling 
which he had infused into it, it was not at all surprising that he had made some very strong 
observations on different persons connected with the various transactions. The mode by which his 
learned friend had identified himself with his client might be very generous, but it certainly was 
irregular, and somewhat embarrassing to the advocate opposed to him.” 


Underlying this dig at Wilkins’s over-emotionalism was a more substantive argument: 
Wilkins had attacked everyone who said something prejudicial to William (the answer to this being 
that it was ridiculous to suggest that all of them were in some sort of conspiracy). Recall Wilkins’s 
scathing comments about Henry Hyatt, his accusations of dishonesty against both Captain Foskett 
and James Freshfield, his sarcastic labelling of the witness John Padmore Noble, as ‘the identifier- 
general to the Bank of England,’ his generalised blaming of the Bank, proctors, and so on. In 1850, 
examples of Wilkins’s attacks included his comparison of Smedley to Satan and his description of 


Smedley’s ‘great hypocrisy,’ plus: 


Mr. Smedley, in his affidavit, pretended that he had warned Mr. Barber of the impropriety of it, 
and that unless he desisted from such transactions in future, he (Mr. Barber) would get into 
trouble.” [An accusation of perjury.] 


The Law Society had abandoned some cases against which the Master had reported, but he would 
take on himself to say that, through the whole annals of criminal history, such a crew of perjured, 
dishonoured men had never before come forward to sink a drowning man.’ 


He [Wilkins] accused the Master of the Court of perverting facts, though not wilfully, in the report 
which he had laid before the Court, and was several times interrupted and corrected by the Master 
in the statements which he made in reference to it.” 


As to Steidolf’s [sic] statement about the premiums of insurance, the learned serjeant contended 
that it was not to be believed...” 


So many dishonest men accusing the innocent William... 
Christmas — a problem 


But amongst this, Wilkins and William had to proceed with caution when it came to 
William Christmas. At the Old Bailey, Wilkins had avoided commenting on whether Christmas 
had acted improperly. But only a month later, William could not restrain himself and in his Petition 
of May 1844, he wrote, without qualification: 


I submit humbly but confidently that not one of the circumstances urged against me is so strong 
as this against Christmas who is not charged with guilt although he admits the receipt of £100 from 
Pletcher on account of this Business.” 


He expanded on this in his December Memorial, using the highly-charged word ‘bribes’, 
while adding, after reflection, a typical caveat: 
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How could he [Christmas] consider himself entitled to receive £100 for information, when he must 
have seen from the will, even if Fletcher had not communicated the fact, that the claimant knew 
of the existence of the fund, and if legitimately entitled, could have required no information from 
him. The Bank, discovering that he had received this and other large bribes from Fletcher and 
other persons for information of this nature, suspended him; but the prosecutors at the trial most 
strenuously denied that he was in any way an accomplice. He may, indeed, have been an innocent 
man; but I submit to you, Sir, very confidently, that both from the bribe which was traced to and 
confessed by him, and the other circumstances I have mentioned, there were more tangible 
grounds for suspecting him of a guilty knowledge than myself.®° 


Wilkins kept well clear of the concept of bribery: because if Christmas had been acting 
wrongfully in disclosing information (an inevitable conclusion if it had been obtained by a bribe), 
then William should have had nothing to do with any transaction that Joshua brought from his 
‘friend’ at the Bank. Tucked away in Master Turner’s conclusions (quoted above) was: ‘knowing, 
as he [Barber] clearly did know, that his client upon this and upon other occasions obtained 
information from a source to which other parties had not access, and which he could hardly fail 
to know was improperly obtained.’ *' The Master had already commented that Christmas, in 
disclosing information to Joshua ‘was guilty of a breach of his duty’.*’ Wilkins understandably side- 
stepped this and moved quickly into tactical distraction — by attacking someone else: 


He (the learned Serjeant) would not undertake to say whether or not the information had been 
properly given by a clerk in the Bank; but it was certain that no more had been done in this case 
than had been done by Mr. Freshfield himself in Robins’s case; and surely it could not be that the 
law was like cobwebs, which caught little flies but which great ones might break through. 


Did Wilkins think that this was an adequate reply to a very damaging problem? A vague 
allegation against Freshfield who was not represented at the hearing and had, no doubt, been given 
no opportunity to answer it? Of course, he had no adequate reply. But he returned to the subject: 


The Master stated that Barber must have known that Fletcher obtained information by improper 
means, and he submitted to the Court how far he was blameable in acting at all as an attorney in 
such a transaction. Mr. Barber in his affidavit stated that information of this very property had 
been given to Mr. Robins's executot’s [sic] by Mr. Freshfield, the solicitor of the Bank, but that the 
matter had been overlooked by them, and that they had been threatened with proceedings by Mr. 
Robins’s family for their right. Surely there was no more impropriety in Mr. Barber’s giving the 
information than when Mr. Freshfield gave it, especially when the Court bore in mind Mr. Barber’s 
statement, that he believed the information had been obtained from a stockbroker.*4 


Whatever Freshfield had apparently done, it was hardly an answer to the accusation that 
William had acted on multiple occasions upon information improperly disclosed by Christmas. 
But look at that last comment: William (now) ‘believed the information had been obtained from a 
stockbroker.’ Nowhere else had he suggested that Joshua heard about unclaimed dividends from 
anyone other than his ‘friend at the Bank’. William had massaged his message about Christmas 
between his May and December representations to the Home Secretary: the May version is that 
Joshua ‘told me he had a friend at the Bank who gave him confidentially every information as to 
Dividends unclaimed.’ By December he had decided to water this down, omitting ‘a friend,’ 
‘confidentially’ and ‘every information,’ writing instead, ‘About this period [1840], Fletcher told 
me that he had the means of obtaining information at the Bank as to the amount of stock and 
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dividends unclaimed, and that he devoted a portion of his time to tracing out the owners...”*° No 
mention of a stockbroker. 


In short, William had acted upon information disclosed by Christmas in breach of duty. 
Wilkins could not risk arguing that Christmas had acted lawfully (for fear of losing the argument), 
and so he had to adopt a neutral position. And we know that Christmas went well beyond simply 
mentioning the amount of stock, the unclaimed dividends and the name of the owner, but 
disclosed other stock in the same name, checked signatures and generally, as William himself 
initially wrote, but later suppressed, gave ‘every information’. Ultimately, and perhaps unwisely, a 
supporter of William, Sir George Stephen, ranting about Christmas being treated as non-criminal 
at the trial, wrote straightforwardly that ‘Mr. Christmas had, in breach of official duty, disclosed 


official secrets to Fletcher...”®” 


Joshua as Henry Stein Turrell — another problem 


Wilkins encountered rough waters when addressing the Court on William’s use of Henry 
Stein Turrell’s name in the Robins contract. In May 1844, William had admitted simply inserting 
Turrell’s name for Joshua’s. By December 1844, he had come up with a (spurious) explanation: 
that Turrell was trustee for Joshua. Even Wilkins did not have the chutzpah to try that argument 
in depth before the Court (although it remained on page 52 of the Pamphlet, which was read out**) 
particularly as Turrell knew nothing about his name having been used. Nor was there any evidence 
from Turrell in William’s support — eventually, in 1854, William revealed that Turrell ‘refused to 
come forward’.” Instead, Wilkins made the contradictory assertion that his client ‘had told Mr. 
Smedley that that was not the real name of the party, and Mr. Smedley observed that he supposed 
it was only a nom de guerr’.”” Not surprisingly, Smedley strongly denied that William had revealed 
to him that the contract was in a false name, Thesiger telling the Court: 


It was said by Mr. Barber that he told Mr. Smedley that that was not the real name of the party, 
but that statement was distinctly negatived by Mr. Smedley in his affidavit, who positively swore 
that he never used the words nom de guerre, as attributed to him.%! 


Wilkins proclaimed that what William had done was common practice. This was challenged 


by the judges, the Morning Advertiser reporting: 


Mr Sergeant [sic] Wilkins.- ... it was a common practice, almost in every office in London, to insert 
in deeds the names of parties, without their knowledge, as trustees. 


Mr. Justice Patteson.- I hope it is not a common practice to insert a falsehood in deeds, for such a 
practice cannot be justified; and if there is any office in which it is used the sooner it is put an end 
to the better. 


Mr. Sergeant Wilkins.- It is a common practice in the offices of conveyancers. 


Mr. Justice Coleridge.- That is in passing real estates. There is no falsehood in merely using the 
name there without asserting anything. 


Mr. Justice Patteson.- To allege that a certain person had information, when it was another who 
had it, was to allege a wilful falsehood, and I say broadly, that to insert a wilful falsehood in any 
document is highly improper, and will never be countenanced by the Court. 
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Mr. Sergeant Wilkins could not see any difference in a moral point of view between inserting the 
name of a person without his knowledge in a deed conveying real property, and inserting the name 
of a person in a deed as having information, who had it not. 


Mr. Justice Patteson.- Then I am sorry for you. 


Mr. Justice Coleridge.- In the one case thete is a wilful falsehood, in the other the name is inserted, 
but no falsehood made use of. 


Mr. Sergeant Wilkins was not there to justify a falsehood, and he was sure, after what had fallen 
from the Court, the practice, if it existed, would be discontinued.” 


Wilkins had tried to pull a fast one. Without any evidence, he had declared that it was 
common practice ‘almost in every office in London, to insert in deeds the names of parties, without 
their knowledge, as trustees’ and ‘in the offices of conveyancers’. The contract in Robins was not 
the nomination of a trustee in a deed between two others, nor did it involve the conveyancing of 
land: Turrell was named as one of the contracting parties and it was falsely stated in the contract that he 
held information of potential benefit to the executors. Wilkins’s extraordinary claim to know what 
happened in ‘almost in every office in London’ was laconically answered by Thesiger: ‘How could 
Mr. Barber justify the use of Mr. Turrell’s name, in documents like these, without his sanction? It 
was said to be a usual practice with attorneys and conveyancers to do so. The contrary, he believed, 
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was the case.” (It is alarming to imagine a jury discussion, ‘Well, Mr Wilkins said it was done in 


every office in London’) 


Wilkins had to go into a quick reverse. The Morning Advertiser reported (above) his response: 
he ‘was not there to justify a falsehood, and he was sure, after what had fallen from the Court, the 
practice, if it existed, would be discontinued.’ That ‘if it existed’ sits oddly with his earlier claim 
that this behaviour was widespread. The Times has a briefer version. Wilkins contended that Turrell 


was not prejudiced by his name being (ab)used in this way (which is debatable) and then said: 


[Mr. Wilkins] ... It was no uncommon thing to introduce the names of nominal parties in that way, 
and was continually done in the most respectable houses of business. 


Mr. Justice PATTESON here said it was not a question of prejudice but, of truth or falsehood. He 
trusted that such a practise was not general, and the sooner it was put an end to, if it existed, the 
better it would be. His Lordship said he would never give his sanction to the recital of a fact which 
was false. 


Mr. Wilkins said he could not defend the practice but he contended that if there was no intention 
to deceive, and if the Court should come to the conclusion that Mr. Barbet’s statement was true 
that he had informed Mr. Smedley of the true nature of the case, it was not such an act of 
impropriety as the Court would feel disposed to visit heavily upon Mr. Barber. 


For William to allege that yet another entirely respectable witness was lying (to add to 
James Freshfield and Captain Foskett e¢ a/) was desperate. 


One way or another, Wilkins stepped back from his safety-in-numbers defence: that 
everyone was doing it. The reaction of the judges shows how that, which can play well with a jury, 


is mostly a spurious argument. In the 21“ century LIBOR fixing case, the defence wanted to pursue 
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it for Tom Hayes who was prosecuted (and convicted, but is now taking his case through the 
Criminal Cases Review Commission). A very senior Court of Appeal disagreed: 


Not only is there is no authority for the proposition that objective standards of honesty are to be 
set by a market, but such a principle would gravely affect the proper conduct of business. The 
history of the markets have [sic] shown that, from time to time, markets adopt patterns of 
behaviour which are dishonest by the standards of honest and reasonable people; in such cases, 
the market has simply abandoned ordinary standards of honesty. Each of the members of this 
court has seen such cases and the damage caused when a market determines its own standards of 
honesty in this way. Therefore to depart from the view that standards of honesty are determined 
by the standards of ordinary reasonable and honest people is not only unsupported by authority, 
but would undermine the maintenance of ordinary standards of honesty and integrity that are 
essential to the conduct of business and markets.” 


The knowledgeable workman 


Thesiger rubbished William’s acceptance of Joshua’s story that he had met a workman who 
remembered an Anne Slack in Chelsea: 


Shortly after this Fletcher came to Mr. Barber, and told him a most extraordinary story of the 
manner in which he had discovered the real Ann Slack, which the learned counsel read from page 
39 of Mr. Barber's book. It was thus proved that Mr. Barber was aware of three Ann Slacks who 
had lived in Smith street, Chelsea; one referred to in his letter to Captain Foskett as Ann Slack, 
who died at Bath, and who formerly resided in Chelsea; the second the sister-in-law of Captain 
Foskett; and the third was the false claimant. Was it possible, then, to suppose that he had been so 
far deceived as to believe that this improbable story of Fletcher's, about his accidentally discovering 
Ann Slack, was true? 


Wilkins interrupted and reminded the Court that William was also presented with a death 
certificate from Pimlico. Thesiger was unfazed ‘and argued that from the whole facts of the case 
Mr. Barber must have had a guilty knowledge; he must have known that the will was forged, and 
been a confederate with Fletcher.’ William must have cringed to hear Thesiger’s forensic 
delineation of the nonsense that three different Miss Slacks had lived in Chelsea. 


Wilkins had again read from William’s Pamphlet, the version there being different (of 
course) from that in the original Memorial. The changes were of style and show William’s attention 
to detail when manipulating evidence: 


I congratulated him upon the lucky manner in which he had met with the owner; but 
he said, with a shrug of well-feigned disappointment, “Yes, but I shall gain nothing by it, 
as she does not require my information.” I said she may not know her right to this 
particular stock. “Oh, yes she does,” said he, “for it is specifically named in the will.” 
(Original Memorial of December 1844) 


became 


I congratulated him upon the lucky incident which had led him to the owner; but he 
said, with a shrug of well-feigned disappointment, “Yes, but I shall gain nothing by it, as 
she does not require my information.” I said she may not be aware of her right to this 
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particular stock. He said “Oh, yes she does, as it is expressly named in the will. But,’ 
said he ... (Pamphlet, p39) 


There is not much difference between the ‘lucky manner’ and ‘lucky incident’ comments, 
the changed version being more accurate and firming up that there had been a previous incident 
(the meeting with the workman). Nor do the other changes alter the meaning, but while purporting 
to record direct speech William was prepared to change it to suit whatever purpose he had in mind. 


The untouchable jury 


One aspect of the case that seems odd to modern eyes is its jealous protection, by avoiding 
any criticism, of jury trial. Everyone, William, Wilkins, Thesiger and the judges, was highly sensitive 
to any suggestion that the jury had got it wrong in this case. To an informed observer, that made 
things very difficult for William, because, in truth, he produced very little real evzdence after the trial. 
One wonders whether the fearless Wilkins should have attacked the verdict, but clearly that was 
out of the question at the time. This gave Thesiger an advantage, which Wilkins tried to answer, 
although he would probably have been better keeping quiet by this stage: 


[THESIGER] It was for the Court now to say whether, if the case had been submitted to a jury in 
a different manner, the verdict would have been otherwise; and, while the Court would pay due 
deference to the opinion of the Secretary of State, they would, on the other hand, not be 
disposed likely to question the propriety of a verdict given by a jury on a trial in which the 
greatest care was taken, and when the facts underwent the fullest investigation. On a motion 
like the present, when Mr. Barber was applying to be re-admitted to the responsible position of an 
officer of this Court, the Court would come to the conclusion that the verdict of the jury was 
correct, for it would be most perilous if the Court should express any doubt as to the 
ptopriety of a verdict which had been so pronounced by the jury. 


Mr. Wilkins said he had never impeached the verdict of the jury. He admitted the verdict was 
a tight one, as stated by Sir George Grey, upon the evidence laid before the jury; but the Court 
was now hearing the case again upon new facts.°8 


Really? Why then did Wilkins call no evidence at the Old Bailey, believing that the 
prosecution had not proved its case? Respect for a jury verdict was more relevant in the sense 
highlighted by Thesiger — that it was reached after a public trial, with counsel on both sides, with 
three judges, after cross-examination of prosecution witnesses, and with close investigation of the 
facts. The same could be said (apart from cross-examination) of this hearing. Most importantly, 
William was unable to give evidence at the criminal trial, but he was able to do so in this case, and 
he did: filing affidavit evidence. He had two added advantages: he could put in his sworn evidence 
without worrying about being cross-examined; and the judges would likely avoid making factual 
findings on disputed evidence when they had not heard live witnesses questioned. 


Arguments back and forth 


Thesiger fiercely emphasised the Master’s view that William had received money to pay 
legacy duty but instead kept it for himself: 


He then called the attention of the Court to the two cases in which it was shown that Mr. Barber 
had appropriated two sums received by him for legacy duty to his own use; and contended that 
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those cases alone were quite sufficient ground for the Court to refuse to restore him to his position 
as an attorney.” 


Wilkins answered that paying legacy duty was not part of a lawyer’s practice and so failure 
to do so could not be held against him. He had previous decisions to support this, giving Thesiger 
a problem. His response is reported in more detail in the Morning Advertiser. 


the complaint here was not that Mr. Barber did not pay over the legacy duty to the party entitled 
to receive it, but that the receipt of it was presumptive evidence that he must have had some 
knowledge of the fraud; and there was, in his misappropriation of the legacy duty, sufficient, of 
itself, to disentitle him to his certificate to practise as an attorney, and to warrant the Court in 
striking him off the Rolls. 


Nor did Thesiger hold back on the Guest v Reynolds case, ‘in which Mr. Barber had sworn, 
in an affidavit made on the 27th of May, 1839 that he had paid two sums to two parties, when, in 
point of fact, those sums were not paid till the 5th and 7th of June respectively. That was deliberate 


perjury, for which, if application had been made to the Court at the time, Mr. Barber must have 
been struck off the rolls.’ Ouch. 


Wilkins gets his last word 


In the Stewart and S/ack trials, Wilkins had passionately bemoaned the right of the 
prosecution to have ‘the last word’, but now it was he who could reply to Thesiger and leave his 
words ringing in the ears of the judges. He did a good job of repairing some of the damage. The 
free pardon was emphasised. He denied, without any evidence, that Sir George Grey had 
considered only the evidence in S/ack, claiming that ‘the whole of the transactions were before the 
Secretary of State before the free pardon was granted.”'”' William had said little in his Memorial or 
Pamphlet about the other cases and so Wilkins must have been relying on the possibility that Grey 
had details of Stewart, Hunt, and Burchard from some other source. Perhaps, but Wilkins’s reliability 
was dubious to say the least: when he was accusing the Master of ‘perverting the facts’ in his report, 
he ‘was several times interrupted and corrected by the Master in the statements which he made in 


reference to it.!”” 


Having endured a beating from the judges about the use of Turrell’s name, Wilkins’s 


response was weak: 


Much stress had been laid on the insertion of Mr. Turrell’s name in the agreement without his 
consent, and though that was not in strictness justifiable, it was one of those things which, from 
frequent use in the world, had come to be viewed as almost venial.!0 


Wilkins moved on: William apparently did not need the ‘paltry’ money from legacy duty, 
because Bircham had just bought into the firm with a payment of £1,500. Much of the 
correspondence in S/ack was by Bircham and so, in another recurring trope, ‘if blame attached to 
either, it attached in at least an equal degree to Mr. Bircham.’ He then made a provocative 
comment, which led to controversy: 


In fact, only a few days before Mr. Barber’s trial took place Mr. Bircham had caused a letter to be 
inserted in The Times, in which he declared that Mr. Barber was as honourable a man as ever lived, 
and that if Mr. Barber was guilty he also was so. Yet he was not to be found at the trial, though 
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every effort was made to get him into the witness box by the friends of Mr. Barber, who 
endeavoured in all directions to find him.!0 


Wilkins was improvising. The statement was untrue in several respects. Bircham’s letter 
to The Times is quoted in Chapter 13. It was not sent ‘a few days before’ the trial, but on 11 
December 1843, two days after William’s arrest and over four months before the case reached 
the Old Bailey. It included: 


I have only to add, that to my certain knowledge there never was a more unfounded or cruel charge 
ever preferred. I believe it will clearly appear that no forgery at all has been committed; but if there 
has, it will be impossible for any impartial mind to believe, after a correct statement shall have been 
given, that Mr. Barber could have known, or even for a moment suspected, that there was anything 
improper connected with the document in question. I have now been connected with Mr. Barber 
two years, and a more upright or honourable partner could not exist.!% 


Bircham’s belief that ‘it will clearly appear that no forgery at all has been committed’ was 
optimistic and wrong. Despite what Wilkins claimed, Bircham did not say that William was ‘as 
honourable a man as ever lived’ and he certainly did not write that ‘if Mr. Barber was guilty he also 
was so.’ Wilkins was conflating the letter with a comment that, in May 1844, William alleged 
Bircham had made verbally ‘After my apprehension my partner observed to several persons 
“Barber is as innocent as I am. If he is guilty I am guilty’”.""” This changed in the Memorial of 
December 1844 to being a clear statement at Mansion House on 9 December 1843: 


Bircham, knowing all about the business, naturally expressed his astonishment at the position in 
which I was placed, observing, “if you are guilty, I am guilty’; “but of course you will soon be 
discharged; Fletcher will at once explain it”’ We then determined he should instantly fetch 
Pletcher.108 


Direct speech again, in different versions. 


The press reports did not descend into the detail of Wilkins’s attempt to demonstrate 
William’s innocence in S/ack, but preferred to report his hyperbole. Such advocacy no doubt went 
down very badly with the judges, particularly as he referred to ‘evidence’ which they had refused 
to hear or read: 


During those weary years he [Barber] had been tried as gold in the furnace. In the midst of 
circumstances calculated to call forth all the bad passions and suppress the virtues of his nature, 
the former had been kept in constant control by the latter. He had been sustained throughout by 
his consciousness of innocence and his hope that He on whom he relied, who was the Judge of 
the Judges and the King of Kings, would yet make that innocence apparent. None in that Court 
had suffered one-tenth of the pain which Mr. Barber had endured for the last six years; and the 
fact that he was there this day, after all his sufferings, and with such testimonials to his conduct, 
was alone sufficient to show that he deserved to succeed in his present application.! 


Presumably the judges did not react to this, although one can imagine stony faces, because 
Wilkins closed his argument with a return to the rhetoric which had caused his tearful breakdown: 


In closing his argument, the learned serjeant said he should now leave the case in their Lordships’ 
hands, satisfied that justice would be done. He had conducted the case with all the earnestness 
which he possessed, and without any other reward than the consciousness that he had been 
endeavouring to do justice to a deeply-injured man. By industry and perseverance he had attained 
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some position in his profession; but though he cared not for the higher honours which might 
stimulate the ambition of some, he felt that if he should but be the instrument of having justice 
done to one who had been grievously and cruelly wronged, he should thank God for his creation. 
He appealed to that justice which hurled kings from their thrones when they became oppressors, 
and brought nations to the dust when they forgot God — which filled the hungry with good things, 
and sent the rich empty away — to that justice to which all must ultimately appeal, which would 
decide the fate of the judge and the judged, and which never appeared so godlike as when stretching 
forth its hand to protect the desolate and oppressed, to redress those who had been injured, and 
right those who had been wronged.""” 


The court of public opinion was as impressed as we can guess the judges were 
unimpressed, because The Times reported that “The learned serjeant’s address at the close drew 
forth some applause, which was, however, immediately suppressed.’'"’ Overall, William, through 
Wilkins, had been given great leeway to lay out all of his arguments, four days being set aside for 
a case originally listed for two — and Wilkins took up most of the time. His emotionalism was badly 
judged, but it is difficult to tell how prevalent it was throughout the four days. It might be that the 
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Chapter 32 — Judgment 


Handbags over Bircham’s elusiveness 


An altercation developed in the letter pages of The Times while the players awaited the judgment. 
It blew up because of a comment made by Wilkins in Court, which concluded with: 


Yet he [Bircham] was not to be found at the trial, though every effort was made to get him into 
the witness box by the friends of Mr. Barber, who endeavoured in all directions to find him.! 


This provoked Bircham to write: 


Sir,- It has been my effort to avoid as far as possible any interference with the proceedings pending 
at the instance of my former partner, Mr. W.H. Barber, before the Court of Queen’s Bench, for 
his restoration to the roll of attorneys, and I should now be silent if I did not observe in the speech 
of Mr. Wilkins, as reported in your paper of Saturday, two statements in connexion with my name 
calculated to convey false impressions with reference to myself. 


[Bircham then points out Wilkins’s error in stating that his letter of 11 December 1843 was sent 
shortly before William’ trial.] 


The learned Serjeant is further reported as saying that “he (Mr Bircham) was not to be found at 
the trial, though every effort was made to get him into the witness-box by the friends of Mr Barber, 
who endeavoured in all directions to find him.” On this I must state that I was subpoenaed to 
attend the trial by the prosecution, that I attended daily upon my subpoena in the neighbourhood 
of the court, and that when not so in attendance I was to be heard of and found daily and every 
night at the same residence as I occupied at the time of Mr Barber’s apprehension and during the 
whole period of my partnership. It was well known to Mr Barber, and never having intended the 
slightest concealment, I now learn for the first time that I “was not to be found.” 


Your obedient servant, 
12, Furnival’s Inn, May 13. MERRICK B. BIRCHAM? 


William responded immediately, turning on Freshfields (third paragraph), and with his 
usual prolixity: 


Sit,- I regret very much that my late partner, Mr. Bircham, should have placed me under the 
necessity of refuting the statement contained in his letter published in your columns of this day. 


The allegation of Mr. Wilkins was, that Mr. Bircham kept out of the way to avoid being subpoenaed 
as a witness at my trial. Mr. Bircham wholly denies this. In justice therefore to my eloquent 
advocate, and to my untiring friend, Mr Stevenson, who instructed him, and indeed to myself, I 
feel imperatively called upon to prove that the assertion of my counsel is strictly true. 


Mr Bircham says he “now learns for the first time that he was not to be found.” At page 53 of my 
pamphlet is the following statement:- “His evidence, however, did not answer their purpose, for 
they not only kept him out of the witness box, but acting under their instructions, as I have every 
reason to believe, he kept entirely out of reach until the trial was over.” 
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Immediately upon the publication of this statement (in February, 1849) I sent Mr Bircham a copy 
of it, for the express purpose of affording him the earliest opportunity of contradicting, if he could, 
any reflection upon himself; but he never ventured on any such contradiction. 


A short time previously to the sessions of the Central Criminal Court for March, 1844, my counsel, 
Mr Parry, was under the necessity of applying to the Lord Mayor to postpone the trial, expressly 
upon the ground that Mr Bircham could not be subpoenaed. The following is an extract from the 
affidavit of my solicitor which induced the Lord Mayor, by the consent of the prosecution, to 
comply with Mr Parry's application:- “That in the opinion of this deponent, the said Merrick 
Bircham Bircham is a necessary and material witness on behalf of the said William Henry Barber, 
and that the said William Henry Barber could not have a fair trial without the evidence of the said 
Merrick Bircham Bircham. That he this deponent has personally made diligent inquiry for the said 
Merrick Bircham Bircham during several weeks past, in order to serve him with a subpoena to 
attend at the next sitting of the Central Criminal Court. That for this purpose he has inquired for 
him at his late offices 28, New Bridge-street; at his lodgings, 2, Devonshire street, Queen-square; 
At his solicitors, Messrs Langley and Gibbons, 27, John-street, Bedford-row; and at various other 
places during the last three weeks; but that notwithstanding his utmost exertions he has been unable 
to serve the said Merrick Bircham Bircham with a subpoena.” 


I wrote several letters to Mr Bircham, imploring him to come forward and state what he knew to 
my solicitor, and to receive a subpoena. In one of them, dated the 28th of December, I said, “I am 
most anxious that you should have an interview with myself or Gedye to settle the minutes of your 
evidence, which, with other circumstances and papers I have had looked out, will entirely 
demonstrate my innocence. Pray, therefore, recollect all you can, and see him without delay. 
Without your evidence I shall be in dreadful peril, and perhaps lost.” 


In another, dated the 25th of January, I said, “I beg of you to afford Mr. Gedye every reasonable 
assistance in my defence by your evidence, and the production of papers.” 


By a remarkable incident I am prepared to prove that he received both these letters, but he never 
answered either. In writing to a friend, 18th of February, 1844, he says, “I don't at all object to Mr. 
Gibbons’s giving you my address, though I hope he will be cautious of giving it to everyone who 
asks for it.” And to the same friend he writes, on following day, “I have given ----- my address; 
he's a good fellow, and won't tell other people of my whereabouts.” On the 3d of March, shortly 
after the trial was postponed, he writes to another friend - ‘C---- mentioned that Barber was most 
particularly anxious when he saw him to know where I was to be found but he (C-----) of course 
was dark.’ And on the 17" of the same month he writes to the same person, ‘You need not let 
Barber’s attorney know I mean to be in town. I shall not let any one know it. I am going to stay 
with a friend at Islington, and shall keep out of the way.’ These several letters were written from 
Newmarket and other parts of the country where the writer was enjoying, apparently with unabated 
zest, the sports of the field. Mr Bircham says, he was in the “neighbourhood” at the time of my 
trial under a subpoena from my prosecutors. Yes. I doubt not he was in the neighbourhood, ready 
to serve the purpose of the prosecutors, but they dared not call him. They well knew what would 
be the effect of his cross examination, which was my only chance of getting his evidence, for he 
took care not to let my solicitor know where he was concealed. 


I now leave your readers to say whether the statement incidentally made by Mr Wilkins has not 
been abundantly justified. Of the importance of Mr Bircham's evidence to me, his own letter, 
published in the times of the 12th or 13th of December, 1843, is the best proof, for he therein says 
—“To my certain knowledge there never was a more cruel or unfounded charge ever preferred. I 
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have been now connected with Mr Barber two years, and a more upright or honourable partner 
could not exist.” 


Iam, Sir, your very obedient servant, 
W. HENRY BARBER. 
9, Howard-street, Strand, May 14.3 


But William’s case could tire even the newspapers, for below his letter was: “We can insert 
no further letters on this subject excep [sic] as advertisements.’ The editor was true to his word. 
Freshfields were provoked to write in reply, but had to pay for the privilege: 


[Advertisement.] 
TO THE EDITOR OF THE TIMES 


Sir,-our attention has been called to a letter of Mr Barber in your paper containing the following 
paragraph:- 


“His (Mr. Bircham’s) evidence, however, did not answer their (the prosecutors’) purpose, for they 
not only kept him out of the witness-box, but acting under their instructions, as I have every reason 
to believe, he kept entirely out of reach until the trial was over.” 


To this statement, so far as it relates to the prosecutors, and ourselves as their solicitors, we beg to 
give the most unqualified contradiction. 


We understood that Mr. Bircham was under apprehension of legal proceedings on the part of 
creditors of Barber and Bircham, and if he was not generally accessible, this arose from no 
interference on our patt. 


In the exercise of their discretion, the counsel for the prosecutors did not call Mr. Bircham as a 
witness, but we had served him with a subpoena to secure his attendance, and he attended in 
consequence, and would have been in court if Mr. Barber’s counsel had not required all the 
witnesses to be excluded during the proceedings. 


If it is asked why we now, for the first time, contradict a statement published by Mr Barber in a 
pamphlet upwards of a year ago, we reply that we were employed by the Government to conduct 
this prosecution, and having done so, our duty was discharged, and though the pamphlet contained 
inaccuracies of which we had personally cause to complain, it might have appeared oppressive to 
interfere with a document which we regarded as a pleading, having in view a distinct object of Mr 
Barber. To such papers considerable latitude is allowed, and we passed by its attacks upon ourselves 
as we have done statements in the speeches of Mr Barber's counsel of which we might justly have 
complained. But the insertion of a letter in The Times imputing to us conduct personally and 
professionally discreditable stands on a different ground, and we can no longer forbear stating that 
so far as we ate concerned the charge is altogether untrue. 


In conducting the prosecution against Mr Barber, we had to discharge a most unpleasant office; 
but we had no personal feeling, and we confined ourselves to the strict discharge of our 
professional duty. 


We are, Sit, your obedient humble servants, 


J.C. and H. FRESHFIELD. 
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New Bank-buildings, May 18, 1850.4 


Blaming Bircham’s elusiveness on Freshfields fitted with William’s fondness for 
counterattack, but he undermined his own argument when he revealed not only that he had written 
to Bircham but, as he trtumphantly proclaimed, he knew for certain that his letters had been 
received. After commenting that he had sent several letters to Bircham, William specifically 
identified two (28 December 1843 and 25 January 1844) and wrote: 


By a remarkable incident I am prepared to prove that he received both these letters; but he never 
answered either. 


William therefore did make some contact with Bircham — who chose not to reply. It 
suggests that it was Bircham himself who did not want to cooperate. That was regrettable from 
William’s viewpoint but very sensible indeed from Bircham’s. William quoted from letters which 
Bircham had written to friends. The quotes did not expressly support his assertion that Bircham 
had received his letters, but they did show that he was keeping out of the way (and apparently of 
his own volition — so William completely blew up his own complaint against Freshfields). After 
mentioning two letters in which Bircham was keen to ensure that others did not give away his 
address, William described Bircham as having written to ‘another friend, C---- ’ who ‘mentioned 
that Barber was most particularly anxious when he saw him to know where I was to be found but 
he (C----) of course was dark.’ And on the 17" of the same month Bircham told the same person 
not to ‘let Barber’s attorney know I mean to be in town. I shall not let any one know it. Iam going 


to stay with a friend at Islington, and shall keep out of the way.” 


Who was this friend of Bircham? Someone who had to be warned against letting William’s 
lawyer know that Bircham was to be in town, namely someone in contact with that lawyer? ‘C’ had 
seen William and reported to Bircham that he was ‘particularly anxious’ to know where Bircham 
was. Could ‘C’ be Clarence Peckham? Possible, but unlikely. He would have to be playing a double 
game, and men were usually referred to by surname, hence he would be P, save that William might 
have realised that and so used C instead. 


The battle of letters in The T7mes is a sideshow. William’s and Bircham’s positions can be 
reconciled. William showed that Bircham was evading contact with him; but Bircham had only 
addressed the allegation that he ‘was not to be found at the trial, though every effort was made 
to get him into the witness-box’, by revealing that he had already been subpoenaed and was in the 
vicinity of the Court. It is clear from Bircham’s quoted letters that he was not only avoiding William 
but presumably, as Freshfields wrote, also steering clear of creditors of Barber & Bircham. 


A remaining question was why Bircham was not called by the prosecution. William would 
go on to exploit this later. Whether any credence can be attached to William’s assertion in his 
December 1844 Memorial that Bircham’s ‘evidence must have been in my favor’ has been and will 
be discussed again.° It is worth noting also that William’s solicitor, who swore the affidavit quoted 
in his letter of 14 May, was no doubt Mr Bramall — who then went into the witness box and 
asserted ‘On Tuesday last, facts of great importance were produced, extending over hundreds of 
individuals, which I am convinced will tend to prove the innocence of Mr. Barber, and as a matter 
of justice it will be necessary to give him time and opportunity.’”” These hundreds made no 


appearance at trial. 
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Decision-time 
The judgment of the Court was delivered on Saturday 6 July 1850. 


The free pardon was a major issue. The Court paid due respect to Grey’s decision, but 
distinguished it: 


I now come to the case of Slack, and ... it is to be borne in mind on the one hand, that Mr Barber 
has been found guilty of the charge which was framed upon it, and on the other, that he has 
subsequently received her Majesty's pardon; that the verdict has not been found fault with even by 
his counsel as unjustified by the evidence on the trial, and that her Majesty's Secretary of State, 
after a full investigation of the documents laid before him, has accompanied his intimation with 
the gracious pleasure of the Queen, with an expression of his own conviction of Mr Barber’s 
innocence. Such an expression is entitled to the highest consideration with reference to the eminent 
individual from whom it proceeds, and he must be taken, we think, to have had and to have 
expressed it purely and entirely from a sense that was due to justice. At the same time it is obvious 
it stands distinct both in quality and in effect from the pardon itself; that its value on the present 
inquiry is merely personal, and depends in a great measure on the materials which were before the 
Secretary, and the circumstances under which they were considered. He had not the benefit of a 
discussion by advocates on each side, and most probably was not supplied with such explanation 
and counter statements as have been laid before us on the part of those who now oppose Mr 


Barber's application.® 


The Court also made clear that, as mentioned in Chapter 31, it was carrying out a broader 
assessment, and that it was necessary to consider all circumstances, because it had a ‘general 
jurisdiction ... to inquire into the conduct of those who seek to act and practise as its officers, and 
especially as attorneys.’ Moreover, the Court had a ‘bounden duty, to enter fully into every part of 
the conduct of the officer which can be fairly considered to bear upon the question at issue, 
making, undoubtedly all due allowance in respect of any difficulties to which he may be put by 
lapse of time or loss of papers, or books, or any other circumstance, and taking care that he shall 
suffer nothing from prejudice, but taking all care also for the interests of the public, and the honour 
of the Court involved in them, that the inquiry shall be full, effective, and searching.” 


The door was open for all of William’s conduct to be observed and reflected upon. 
Wilkins’s attempts to limit the inquiry had failed. So too had his criticisms of the Master, who was 
found to have ‘investigated the evidence with great care and attention, and with entire candour 
and impartiality.”” 

In Chapter 3, the ‘new’ cases considered by the Court were briefly discussed in the context 
of what they said about William’s integrity. Even Polden accepts that some of his behaviour was 
‘reprehensible’.'' After the efforts of Wilkins in this latest hearing, the Court found that William 
had sworn an untrue affidavit in Guest v Reynolds but decided that the conduct ‘ought not to weigh 
now’ because William had been investigated at the time and his explanation accepted. Wilkins also 
had some success in answering concerns about William’s dealings with Stidolph. The Court could 
not find its way through the evidence and so reached no definite conclusion, but did find that the 
conduct of their agency relationship was ‘not always of a very creditable nature as respects either’ 
of them. On the non-payment of insurance premiums, the conclusion was, well, rather 
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inconclusive: ‘Undoubtedly Mr. Barber does not satisfactorily account for his conduct respecting 
the premiums of insurance ...’ 


William argued that this conduct was outside his practice as a lawyer and although the 
Court simply recorded that point and did not rule on it, the result was at first sight in William’s 


favout: 


we afte not disposed to think that these transactions with Stidolph would, under all the 
circumstances attending them, be themselves a sufficient ground for refusing his certificate. !? 


But this phraseology leaves open the possibility that the Stidolph conduct would, 
cumulatively with other concerns, contribute to a decision to prevent William practising, although, 
as we will see, the final decision probably relies only on his dealings with Joshua. But the judges 
were clearly unimpressed with William’s conduct and his, in their view, inability convincingly to 
explain himself. 


Nor were they happy with his behaviour in Robins, where he had deliberately used Henry 
Stein Turrell’s name to hide Joshua’s identity. The judges accepted, at least, that this case ‘appears 
more important as connecting Mr. Barber personally with the traffic carried on by Fletcher, than 
as affording any sufficient ground, in itself, for refusing him his certificate.’ Criticism of the use 
of Turrell’s name was inevitable after Wilkins had failed to dislodge the Court’s concern and was 
forced to admit that ‘he could not defend the practice’. The Court found: 


Mr. Barber in that case took an active part in negotiating a sale of valuable information to Robins’s 
executors, and in an agreement which he prepared with them, he represented one Turrell as the 
petson who possessed the information, and to whom the reward was to be paid, and he signed the 
agreement in Turrell’s name; whereas, in fact, Turrell had nothing to do with it, nor knew anything 
about it; and his name was inserted without his knowledge, the real person being Fletcher, he gave 
the information and was to receive the reward, but whose name, for reasons which are not at all 
satisfactory, Mr. Barber thought fit to conceal. This dealing, though false and underhanded, had 
nothing strictly fraudulent in it; but it shows that neither Fletcher nor Mr. Barber were dealing 
openly and candidly, and strengthens the distrust that may be entertained of Mr. Barber being a 
mere blind unconscious instrument in the hand of Fletcher, his own conduct being always candid 
and straightforward, and all the falsehood that of Fletcher, who deceived him, as much as anybody 
else, or, indeed, rather more.!* 


The judges considered that William’s reasons for concealing Joshua’s identity were ‘not at 
all satisfactory’, that his conduct was ‘false and underhanded’, and that this behaviour showed him 
not ‘dealing openly and candidly’, thus strengthening ‘distrust’ of his claim that he was Joshua’s 
‘mere blind unconscious instrument’ who himself was ‘always candid and straightforward’ but was 


deceived by Joshua. William’s core case was greviously undermined. 


The Court was not aware that William had admitted in his (unpublished) Petition of May 
1844 that ‘In several instances [Joshua] employed me to negotiate terms with the owners of the 
stock and dividends he had traced and to prepare agreements in which the name of a third party 
was inserted for Fletcher’.'? In December 1844 and later, he kept silent about these other instances, 
claiming instead that Turrell was a trustee.'° The obligations of a solicitor were discussed in Chapter 
3, notably Egremont v Barker in which Lord Chief Justice Abbott said that attorneys ‘were bound to 
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act bona fide and with integrity, towards all parties with whom they were concerned — with other 


parties as well as their own clients.’"” 


The Court moved on to address the ‘forgery cases’: Stewart, Burchard, Hunt, and Slack. The 
judgment was balanced in its discussion of Szewart, but also identified the first indicator of suspicion 
as arising from how William dealt with the demands and questions of Pickerings, solicitors to John 
Stewart’s former employer, James Cranbourne Strode: 


Mr. Barber, however, did not comply with these requests, and they never saw him anymore. Here 
is the first conduct of Mr. Barber which indicates any suspicion that he must have doubted the 
truth of Fletcher’s and the pretended Elizabeth Stewart’s story; and if he did not, why did he not 
produce the certificate, and why not suffer Bezant [sic] to go and see the supposed sister, or, at all 
events, obtain from her answers to Bezant’s queries?!8 


Whatever may have been argued by Wilkins, the Court found that when William went to 
Great Marlow, ‘he must have learned that the deceased was considered to be a Scotchman, and 
that no one had heard him speak of a sister.’ However, on many other points, the Court gave 
William the benefit of the doubt. Hyatt’s evidence that William gave his name as Clarence Peckham 
was dismissed as unsafe to rely on at trial four years after the event. Strange to modern eyes, even 
if William had ‘wilfully kept back’ payment of the legacy duty to improve his own financial position 
‘such conduct, slender by itself, would only subject him to an application to the Court to pay it 
220 


over, but not to a motion to strike him off the Rolls for fraud and professional malpractice. 
Joshua’s attempt to bribe M’Pherson was also found not to affect William: 


Now, looking at these transactions particularly with reference to the dates, the only circumstances 
which attach suspicion to Mr. Barber's conduct are, his omission to give full information to 
Pickering and Co and the letter of Duncan M’Pherson found at his office. Doubtless the 
circumstances ate suspicious, but they are no more. The omission to furnish further information 
to Pickering and Co may well have arisen from the orders of his client,?! or from a fear, however 
unfounded, of trusting those gentlemen with the means of resisting what he might believe to be a 
just claim. The letter from M’Pherson was in answer to an application with which he is not 
connected, made before he went down to Marlow; and although we entirely think that an attorney, 
on finding that his client had made any attempt whatever to tamper with evidence, ought at once 
to have refused to continue to act for her, yet, in the absence of any direct proof when that letter 
was brought to his notice, if at all, we do not feel that we can in fairness to him say that he is shown 
to have connived at or assisted in such tampering.” 


William must have been relieved to hear this analysis, but there was a bite in the next 
paragraph: 


At the same time we cannot but see that the circumstances of this case were of such a nature that 
it is scarcely possible to believe but that they must have opened the eyes of a person so shrewd and 
intelligent as Mr. Barber is described to have been, and undoubtedly was, to the true character of 
Fletcher's dealings, and to the unscrupulous manner in which he was willing to carry them on, and 
should have made him more particularly careful on future occasions.” 


Some suspect judges of exaggerating the intelligence of a party to a case, or of a witness, 
to fit with their view that the person must have realised something. But it is very clear from what 


we have seen of William’s campaign, particularly his many amendments to documents, often to 
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make subtle adjustments to meaning or to change the psychological impact, that he was a very 
sharp and able lawyer. 


The judges commented that the sequence of the transactions was important. William had 
cause for suspicion from the facts of Swart. He then dealt with Burchard and Hunt before Slack 
came along. The striking similarities in the cases were noticed: 


The cases of Burchard, Hunt, and Slack resemble each other in several of the most material 
circumstances. In each of them, the person whose will was in question appeared to know the 
amount and description of the stock he or she possessed, as it is specifically mentioned in each 
will, and yet had for many years omitted to receive the dividend, although it would seem, as far as 
we can judge from the facts and circumstances before us, that the rest of the property, independent 
of the stock, was so inconsiderable, that the omission to receive the dividends appears very 
extraordinary.2+ 


The judgment commented also on William’s failure to inquire about various things, notably 
why dividends had not been claimed for so long on stock that was known about. 


The main event, however, was S/ack. Patteson J noted that William’s first letter to Captain 
Foskett, ‘of the 4th of October, speaks of Ann Slack as already deceased’, and that, after he 
received a positive reply, he changed tack and wrote on 25 October 1842 ‘that they find an entry 
of the death of Ann Slack, formerly of Chelsea, at Somerset House, by which it appears that she 
died at Bath, and that they therefore feel some doubt as to the identity of the lady in question’ — 
yet he also asked more questions of Foskett. This led to: 


This is a somewhat remarkable correspondence, — commencing with an inquiry for the 
representative of a deceased person, answered by information about one living, and followed by a 
reply from which it might be inferred that new and conclusive proof had been discovered of a 
person corresponding in name and residence who had died at Bath; still, however, a doubt is 
suggested whether the undoubted living person be identical with the one supposed to be dead. An 
inquiry is made as to her residence, and how she spelt her name (this last expression being more 
strictly applicable to a deceased than a living person), and to these inquities answers entirely 
satisfactory are given.” 


William, Wilkins, and Robert Lush would have felt how a harsh judicial wind blowing when 
the Court went on to say: 


Liberal allowances are to be made from the circumstances under which Mr. Barber brings his case 
now before us, and it is certainly possible that he may have received suggestions from Fletcher 
which he now forgets, but, after all, he was dealing with Captain Foskett disingenuously; and 
if it be said that the concealment which his client imposed upon him excused him in that respect, 
yet that very circumstance we think could not but awaken the caution of an honest and 
sensible man as to every step in this transaction which was supposed to make such a course 
of dealing necessary.” 


The judges were exercised by the strange questions William had asked Foskett when they 
met at the office on New Bridge Street. If Miss Nancy was supposed to be the beneficiary of a 
deceased person, as William suggested to Foskett, his questions about her own finances were 
‘wholly useless’. Rather gnomically, the judgment said that ‘All of these questions were calculated 
to elicit information used for good or evil purposes, on the supposition that the property in 
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question was already her own, and vested in her own name and title’. This seems to mean that the 
questions were of some relevance in an inquiry to establish whether she was the current owner of 
the stock (as of course she was). The answers could be ‘used for good or evil purposes’ by which 
the Court presumably meant that William could have established her ownership and arranged for 
her to get the money (good) or somehow wanted them to help with the plan to exclude her (bad). 
This led to a dangerous conclusion: 


It is impossible not to see, on the admitted state of Mr. Barber’s knowledge at the time, that on the 
one hand he was extracting information on the supposition that Miss Slack might be the owner of 
that property which stood in the name of a person agreeing in name and residence, and, on the 
other, misleading Captain Foskett by pure inventions; for, even conceding that he believed from 
other information what he had confidently, though untruly, asserted as to the entry at Somerset 
House, yet there is no trace to be found, and at this time no statement has been made to him of a 
will being in existence by which Miss Slack could be benefited; and, as to the intestacy, he must 
have known whatever affected her would equally have affected her sister also.?’ 


It is worth breaking this down, to be absolutely clear: 


1. William was told that Ann Slack, living in Abbots Langley, appeared to be the owner 
of the stock. 


2. Yet he wrote to Foskett on the basis that she was dead. This is the first instance of 
William being ‘disingenuous’ with him. 


3. When he met the Captain, he effectively told him that she appeared to be due perhaps 


>» 28 


£10,000 that ‘has been left to her’ and that ‘he should put her in early possession’. 


These remarkable inconsistencies were exacerbated by a critical fact: although William 
might have believed that the relevant Miss Slack was dead (from Joshua telling him of an entry at 
Somerset House), he had absolutely no information to suggest that the deceased’s stock had been 
left to. Ann Slack of Abbots Langley. There was no suggestion that he had at that time (or ever) seen a 
Will for this supposedly dead person. Patteson J nailed the point down by implying that, if there 
was no Will (intestacy) then a proper inquiry as to the family structure would be needed to establish 
how the estate would be shared out, the analogy he gave being the fact that Miss Nancy had a 
sister, Mrs Foskett. On intestacy, sisters would have the same rights (if any). There was no evidence 
that William had checked the family history of the supposedly deceased person whose money 
could come to Miss Nancy — to see whether she had relatives who might have different shares on 
intestacy. William was simply lying to Foskett — and Patteson J’s analysis adds weight to the 
argument that he and Joshua were not trying to establish whether Miss Nancy was the beneficiary: 
they were setting up a basis to refuse her and keep the money. 


The judgment continued. Again, William was given the benefit of a helpful assumption, 
that Foskett had stated Ann’s age incorrectly. But the stakes became clear: ‘Upon this circumstance 
the greatest reliance is placed by Mr. Barber; in truth, coupled with his confidence in Fletcher (for 
which, to the extent to which he carries it, we see no sufficient reason), it is the main ground on 
which his defence rests.” The Court was rightly concerned that William had made no attempt to 
verify what Foskett had said: 
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but considering that he had name and residence agreeing, and the fact of the trustee and his name 
and his death, it seems very strange that where the difficulty of the age arose, he rested on so very 
superficial an inquiry and so vague answer. There was no danger in pressing the question, and when 
so much turned on the answer, it would have been fair in any case, and particularly so in such a 
matter as this, to let the party to whom the question was put be aware of the importance of the 
accuracy of the answer; at all events, it was strangely unreasonable to draw any strong conclusion 
from the answer to a question so put, that Captain Foskett might not unnaturally think it merely 
unimportant or even impertinent.*° 


Although the judgment operates on the kind assumption that Foskett had simply said Miss 
Nancy was twenty-seven, he was (as Master Turner had repeated) rather more cautious at the trial, 
the transcript recording: 


I told Mr. Barber that I did not know exactly Miss Slack's age; I might have said she was about 
twenty-seven, I do not know. He said forty would do, therefore I took no great trouble to 
remember. I at the same time said I did not exactly know her age. 


This was confirmed by the report in The Times: ‘I might have told Mr. Barber that Miss 
Slack’s age was 27. He said that 40 would do. I did not exactly know her age.”*' With the sort of 
typesetting error which can give lawyers terminal nightmares, the Morning Post had ‘I said at the 


same time that I did exactly know her age,’ omitting the critical word ‘not’!” 


The judgment returned to what William had told Foskett. In his letter of 25 October, he 
had first mentioned that ‘we find an entry of the death of Anne Slack (formerly of Chelsea) at 
Somerset House, by which it appears she died at Bath’ — and Foskett thought that the death in 
Bath had also been mentioned when they met. The judgment continued: ‘Mr. Barber must either 
have made this story, and known it to be false, or it must have been suggested to him by Fletcher.’ 
There was threat in the judge’s next comment - ‘It is unnecessary to point to the conclusion on 
the former supposition ...” — meaning that if William had put forward a made-up story, he had 
acted dishonestly and his career as a lawyer would be over. 


The judgment does not reveal whether the Court was aware of something William had 
written in May 1844: that Joshua told him about Ann at Abbots Langley when first instructing him 
in the autumn of 1842, but also told him that ‘he had found the entry of one Anne Slack who had 
died at Bath’.’ As seen in Chapter 8, William had changed this by omitting any reference to the 
death of Anne at Bath in his December 1844 Memorial: 


In the autumn of 1842, I first received Fletcher's instructions in this matter. He said there was a 
sum of £3,500 Stock in the name of “Anne Slack, of Smith Street, Chelsea, Spinster” - that he had 
ascertained there was a lady of the same name living with Capt. Foskett, of Abbott's Langley, and 
he requested me to communicate with the Captain, to ascertain whether she was the party, and if 


so, if she was aware of her rights; but on no account to disclose the nature of the property without 
his express authority.>+ 


Why did he make this change? To give the impression that his initial instructions were 
unequivocal: only one line of inquiry was involved. He could not escape the fact that he had 
mentioned the death in Bath quite soon afterwards, in his letter of 25 October. Perhaps he was 
concerned to minimise how much he had initially been told by Joshua; because the evidence was 
becoming clear, he was fully briefed at the outset. He had been told about the power of attorney 
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at an earlier stage than he wanted people to realise, he knew about Ann of Abbots Langley and, 
according to his May version, he knew about the supposed registration of the death of one Anne 
Slack in Bath. The overall picture becomes even stranger than Patteson J recounted in the Court’s 


judgment: 


1. In early October 1842, William was briefed by Joshua, including on the registration of 
the death at Bath. Having omitted this from his December 1844 Memorial and his 
Book, William reverted to it in 1854, with a new explanation of Joshua’s motive for 
telling him: ‘At his first interview with me in Slack’s case, Fletcher prepared my mind 
for doubt as to the true ownership by stating that he had found an entry of the death, 
at Bath, of an Anne Slack’.** 

In October 1842, he was also briefed on Miss Nancy, Ann of Abbots Langley 

3. Joshua told William in January 1843 that he was making inquiries in Bath and then 

placed an advertisement in the Bath and Cheltenham Gazette. 

‘Jane Slack’ of Bath responded to the advert by a letter of 19 January. 

Joshua soon expressed doubt about her claim. 


Nas 


. Jane’s claim was withdrawn by a letter from ‘Joseph James’ received over a month later, 
on 28 February. The letter did not include the sender’s address. 

7. On 15 March, ‘Emma Slack’ suddenly appeared, the niece of Anne who had died in 

Pimlico in February. 


The sequence is easily explained in hindsight. Sanders made the false registration in the 
summer of 1842. William was told about it in October, but Joshua had to deal with the real Ann 
somehow, and so began the charade of investigating her entitlement. When she had been seen off, 
Joshua re-triggered a claim based on the death in Bath, leading to the letter from Jane Slack of 19 
January 1843. He then discovered the mistake in the registration: the surname was recorded as 
‘Stock’. He tried to get this changed but failed. He regrouped by registering another fake death, 
this time of Anne Slack in Pimlico, getting Georgiana to forge her Will; and he unceremoniously 
produced Emma Slack on 16 March. 


William wanted to draw a veil over Joshua having told him of the Bath ‘death’ registration. 
Not only did it add to the fullness of the briefing he had been given in October, but he had done 
nothing about it: he had not asked Joshua if he had traced a beneficiary, found a Will or so on. It 
also contributed to the damning analysis showing that he had effectively been told of three 
different Miss Slacks who had lived in Chelsea (and recently died*). He hoped that his knowledge 
of the first one would be quietly forgotten. It starts to seem much mote credible that William knew 
the whole scheme from the outset: the Bath story was a set-up, Miss Nancy had to be rejected in 
a way that would seem convincing to her and to any busybody who investigated, and then the Bath 
claim could go through. When that foundered, Joshua set up the Pimlico story. 


Unaware of the change in William’s story between May and December 1844, the judges 
did not pursue whether William had simply made up the story of the Bath death certificate, but 
focused on the illogicality of Joshua and William seeking Ann’s signature. On the assumption that 
William had not invented the story but that it was ‘suggested to him’ by Joshua: 


when, as he says, Mr. Fletcher desired him to procure Miss Slack's signature, what object could he 
suppose to have been in view? If the owner of the stock were really dead, or if he believed that 
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Miss Slack's youth made it impossible she should be the owner, no useful purpose, consistent with 
honesty, could be answered; and no man of the world, with ordinary sense, certainly no London 
attorney with the most moderate experience, could fail to know that to place the signature in the 
hands of a third person under such circumstances as those which even then surrounded this case, 
within Mr. Barber’s knowledge, was, to say the least of it, a most imprudent and reprehensible act.%” 


Anticipating an answer to this — that Foskett’s solicitor, Mr Baxter, had agreed that the 
signature could be provided — Patteson squashed it, while indirectly confirming that solicitors are 
involved in frauds to provide credibility: 


It may seem to weaken our remarks as to the impropriety of placing the signature in Fletcher’s 
hands, that Mr. Baxter, the professional adviser of Captain Foskett, should have consented to its 
being placed in Mr. Barber’s hands; but the circumstances were different. Mr. Baxter knew nothing 
that should arouse his suspicions, and the confidence which exists between apparently respectable 
members of the Profession in each other would effectually prevent its being awakened.** 


The judgment acknowledged William’s claim to have relied on Joshua’s respectability. This 
was dismissed, with a twist of the knife, by repetition that the whole scheme involved deception: 


Much has been said in general terms of the affluent circumstances, the respectable employment, 
and the imposing demeanor [sic] of Fletcher; but when facts are looked to we see nothing in the 
length or closeness of their connection in the circumstances of Fletcher as disclosed in his letters, 
or in the sort of business which he was from time to time bringing to Mr. Barber’s office, to disarm 
the caution of a scrupulous or sensible attorney, least of all were transactions such as these 
calculated to induce unbounded confidence in the honour and integrity of the client. 


To put it most favourably for Mr. Barber, he must have known that the business originated in a 
way that could not be disclosed, and could not be carried on without a series of deceits and 
concealments.*? 


William had heard from Joshua on 15 March 1843 that Emma Slack had been ‘found’ and 
that she had a Will which identified the stock. He met her the next day when he also took her to 
Doctors’ Commons to obtain probate (see Chapter 26). At the criminal trial, it was said by the 
prosecution that he had acted without inquiry, having apparently learned about the Will on 9 March 
and gone to Doctors’ Commons as soon as the 16". The more damning truth, that William took 
her the very day that they first met, had been withheld from the Old Bailey jury. This had been 
fixed by the 1850 hearing. The judgment includes that William was ‘apprised on the 15" of March, 
1843, of the “undoubted discovery” of the person... The contents of the will have been ascertained, 
and the legatee knows all her rights, as the stock is mentioned in the will.’*” This was the lead-in to 
a fierce analysis of the Will, as briefly seen in Chapter 9, but, before that, the Court made a powerful 
preliminary point: Emma had told William that ‘the testatrix had died in February, 1843’ but that 
was ‘several months after he had represented to Captain Foskett that the owner of the property to 
be looked for was dead.”" And then came a hammer blow (from three experienced lawyers, the 


judges): 


But the will itself was most calculated to excite attention and inquiry. It named the stock in question 
precisely, and it named no other property. It was dated June 3rd, 1842. How had it happened that 
an owner, knowing that she was the owner of this specific property, and so far as appeared knowing 
of no other, and having none other to subsist on, had not received any dividends for so many years, 
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that the stock had been transferred to the Commissioners for the Reduction of the National Debt? 
None of these circumstances, however, seem to have created the slightest difficulty with Mr. 
Barber. No inquiry is instituted; not a question asked of the least importance.” 


The judges has challenged Wilkins about this in open Court. He had paused for ‘a long 
interval of time to consider it’ and ‘no other answer or explanation suggested itself but for him to 
rerun his line from the criminal trial that others, such as the proctor, or those at the Bank, also did 
not immediately identify the Will as suspicious. The judgment dealt with this firmly, and 
persuasively (in the light of William having dealt with more than one of these transactions): 


This is an answer not unworthy of consideration, certainly; still it must be remembered that the 
question is not how the eminent lawyers alluded to, under the circumstances in which they were 
placed, failed to notice the remarkable fact, but how Mr. Barber could help being struck with it, 
considering the circumstances under which the will was first placed before him, from the facts 
which had gone before within his own knowledge, with the information he had acquired. To him 
the idea was familiar, and the property for years unclaimed, either because the owner had been 
long dead, or, if alive, had not been conscious of its existence. He had been engaged, if his story 
be true, in searching out for the owner. He had rejected one claimant at least, with many 
citcumstances in her favour;* 


Delivering the judgment, Patteson J threw salt on the wound, making it plain that the 
circumstances of Emma’s sudden appearance were highly dubious in themselves: 


and if it were desited to place before him a claimant under the most unpromising and suspicious 
aspect it would have been, as we should have thought, one who came with the will in her hand, 
saying, “I am the sole legatee of my aunt, who made this will a few months since, who knew of the 
existence of this property a few months since, who died a few months since, who does not appear 
to have known of any other property, and who has bequeathed it to me without a syllable of 
explanation whether she has made any effort to recover it or not, and if not why not.’’4 


As if that were not enough, the evidence of James Freshfield was considered, and 
allowance given for William being irritated by his manner, it was accepted. That led on to a 
comment that there were ‘statements in Mr. Freshfield’s evidence very difficult to reconcile with 
the entire innocence which is now asserted’. Wilkins’s bubble of outrage about Freshfield having 
made a note of the meeting was punctured (again): ‘we are led to place the mote reliance on the 
evidence because the witness very properly committed the statement to paper immediately after 
the conversation had taken place.”” 

The Court rejected the suggestion that Joshua’s preparations and precautions were taken 
to deceive William: 


The question is surely very easily answered. If Mr. Barber were an honest, as he certainly was an 
intelligent man, and an experienced attorney, there were many weak places in his machinery 
through which we cannot but think it probable the light would have penetrated to his mind, at least 
his eyes would have been open to the propriety of inquiring; but if he were not honest, there were 
other persons to whom it was necessary at the time to present all the appearance of this being a 
regular transaction. We have no reason to doubt the innocence of Mr. Bircham, his partner, or his 
clerks and it was quite essential both for present success and after security, that they should from 
time to time interfere in the details of this as in any other transaction in the office. The most 
ordinary forethought would suggest this to the most ordinary mind.* 
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The judges’ conclusion on S/ak was, given what had come before, predictably 
condemnatory, indicating that, in all likelihood, they too, like the jury, would have convicted 
William: 


considering that he was an attorney of some experience, a man whose great intelligence and 
acuteness it is impossible to doubt; that Fletcher brought him business, and imposed on him 
conditions in transacting it which could not fail to excite an intelligent man to caution at least, if 
not strong suspicion, that the particular case was not one which began and ended with a single act, 
or in a short time, on which even a cautious man might have been surprised into a single 
indiscretion, but was continued through a series of stages, occupied much time, and afforded 
repeated opportunities for consideration, which, by the very nature of the steps to be taken, it 
repeatedly called for, we should have found it extremely difficult, after well weighing the 
explanations now afforded to arrive at any other conclusion than that to which the jury 
arrived, had we been as they were, confined to the merits of the single case before them. Indeed, 
the explanations, stripped from the effect, and derived from the unmerited hardships and severe 
sufferings to which Mr. Barber has been exposed, seem to us very unsatisfactory.*” 


William lost his case on S/ack alone, but there was more. The judgment emphasised the 


importance of the overall circumstances: 


But we cannot confine ourselves to the facts of any one case in drawing our conclusion now as to 
the weight which they ought to have in our determination on the rule before us; whether we ought 
to believe that Mr. Barber has misconducted himself knowingly and wilfully, or only been the 
victim of another man’s fraud in this particular case, must depend not solely on the nature of the 
acts themselves, but must, in a measure, be affected by what we think of his conduct in other 
similar transactions, and by our opinion deduce from everything before us of his character, moral 
and intellectual. In the cases of Burchard and Hunt, as well as in those of Stewart and Slack, frauds 
of the highest criminality were committed by the agency of Mr. Barber. It was important for the 
success of the fraud that the transactions should be conducted by a professional man of apparent 
respectability, and as Mr. Barber was employed professionally in all the four fraudulent 
transactions, he must have been either an agent directly cognisant of the frauds, or an agent wilfully 
blind to the frauds though he might have suspicions; or a blind unconscious agent having no doubt 
whatever of the honesty of the transactions.*® 


The judges did not accept that William was in the last category, a ‘blind unconscious agent’. 
That would require him to have believed fully in Joshua, but ‘the transactions in which Mr. Barber 
found him engaged were, at best, of a very doubtful character; procuring, surreptitiously, 
information as to unclaimed stock and dividends, and their amounts, he proposed to sell his 
information to those who might be interested in them — a mode of making money almost 
suggestive of the frauds that did take place, by showing how easily such frauds might be 
committed, and in the great majority of cases the little chance of detection.” The remarkable 
coincidence of several similar cases was recorded: in two years, ignoring Stewart, Joshua found 
several supposed beneficiaries of specified stock where the testators ‘seemed to have forgotten to 
receive their dividends for many years’, even though they knew about them.” Their Wills did not 
mention the unclaimed dividends, and they appeared to have nothing else to live on. Hunt was 
‘this remarkable case’ which was ‘followed, within a few months, by one equally striking in its 
particulars, that of Slack, upon which Mr. Barber was convicted; but neither of them produce, as 
it is said, the slightest doubt or suspicion in the mind of Mr. Barber.””' 
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Conclusions were approaching like dark clouds. Patteson J said: ‘Upon the whole, there 
seems the strongest reason to conclude that if Mr. Barber was not directly cognizant of the frauds 
in the forgery cases, or some of them, it was because he must have been wilfully blind, and did not 
choose to inquire into the character of those transactions.” The declarations of Joshua and 
William Sanders were dismissed simply on the bases that ‘much weight’ could not be given to them 
and, at most, they suggested that ‘if credited, [they] only go to prove him not guilty of the precise 
offences with which he was charged by the indictments.’”’ Some objection was later made to the 
brevity of this and it is true that it could and probably should have been more detailed, but for 
lawyers, the reason was so obvious as to barely require any comment: the well-known unreliability 
of evidence from convicted accomplices. At first sight, the Court’s restriction of the relevance of 
the statements to the precise criminal charges William had faced looks like a cop-out. Why ‘only’ 
the charges? The judges should have explained this better. What they presumably meant was that, 
firstly, the statements signed by Joshua and Sanders were, of course, focused on the question of 
‘ouilty knowledge’ in the criminal prosecutions. Secondly, whether William had such knowledge in 
the criminal sense was only part of the picture. The question for the Court was much broader: had 
he behaved in the transactions with the propriety expected of a solicitor; had he suspected that 
there was something wrong but carried on regardless? 


The discussion of the confessions in the judgment shows that William relied (as he later 
would before a Select Committee of the House of Commons) only on the confessions of Joshua 
and Sanders, the Court observing, before it dismissed them that, ‘Much stress was laid in the course 
of the argument upon the declaration [sic] made by Fletcher and Saunders as to Barber’s innocence 
of the forgeries.’ Polden overstates the confession evidence by implying that there were supportive 
statements from all four conspirators: “The emphatic testimony of the other conspirators that 
Barber had indeed been their dupe went for nothing.’ Even this phraseology is surprising: (a) 
given their lack of contact with William, neither Georgiana, Lydia or Sanders suggested he was 
‘their’ dupe; (b) since neither Lydia nor Georgiana had given a supportive statement, the non- 
existent statements could not be ‘emphatic’ (or ‘testimony’. 


The final nail in the final paragraph is the devastating phrase, ‘complicity with Fletcher’: 


Looking, however, at all the circumstances of these different cases, and trying the conduct of Mr. 
Barber in the course of them according to the text which we have described in the observations 
we have made upon them, and endeavouring to make every reasonable allowance for the difficulties 
in which he is at present placed in explaining his conduct, we regret to say that we cannot but see 
such proofs of Mr. Barber's complicity with Fletcher in many parts of these transactions as renders 
it our imperative duty to decline to grant him his certificate and authorise him to practise as an 


attorney of our court.5> 
A comprehensive, emphatic defeat. 


Did William now walk away, chastened but at least pardoned and a free man? Did he accept 
that he had had his day, indeed four days, in Court; that his case had been considered by three 
experienced judges, involving competent advocacy by four barristers of whom three were to go 
on to the Bench? Of course not. 


He went on the attack. 
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Chapter 33 — An Amusing Interlude: Sir George Stephen Shares 
his Wisdom 


‘Captain Foskett was too dull to take the hint ...’ 
Sir George Stephen, a supporter of William! 


...any schoolboy would have foreseen, that such an error insured the detection of the 
forgery; that escape was positively hopeless, and yet, with all this hazard and certainty of 
detection staring him in the face, and when there was ample time to arrest the crime, and 

even at the eleventh hour, by pleading mistake however tardily discovered, to propitiate 
if not mislead the Bank, it is to be presumed that he rushed headlong into destruction!!!” 


Sit George Stephen, again’ 
Enter Sir George Stephen, loose, splenetic cannon. 


He became interested in William’s campaign, publishing a pamphlet in early 1851, which 
he later updated to deal with new developments. Sir George was a solicitor turned barrister, best 
known for his creditable work in the campaign to abolish slavery through the Anti-Slavery Society, 
in which he was very active, and of which he became its honorary solicitor. He had spent five years 
as an articled clerk with Freshfields, specialising in insolvency law, and when he left to set up his 
own practice, he was allowed to take much of the work with him. Slavery in the British colonies 
was abolished in 1833 and in 1838 he was knighted by the new Queen, Victoria. He was known to 
be hot-tempered and liable to quarrels. By 1847, at the age of fifty-three, dissatisfied with the lower 
status of solicitors, he decided to qualify as a barrister, which he achieved in 1849. He worked 
mostly in Liverpool where he was said to have a ‘fair’ practice. But a change to the law reduced 
the available legal work and in 1855 he emigrated to Australia, where he was also called to the Bar 
and practised insolvency law. The DNB’s judgment on him is: 


Stephen was a man of considerable abilities and force of character. He was upright and outspoken, 
but a hot temper and a talent for seeing the worst side of people and his profession involved him 
in many disputes and injured his career.3 


He had read William’s 1849 Pamphlet, which led him to believe, not surprisingly (given 
how unbalanced it is), that William was wholly innocent. He was a widely published writer and 
after initially suggesting that William re-write the Pamphlet ‘in a better and more popular form,’ 
he agreed to prepare his own. By then he had closely questioned William and remained sure that 
he had been wronged. In 1851, he published “The royal pardon vindicated, in a review of the case 
between Mr. W.H. Barber and the Incorporated Law Society’, producing a second edition the same 
year and a third in 1852.* 


Stephen’s vindication of the pardon is mostly, as he accepted, a recapitulation of William’s 
familiar arguments. He even followed William’s lead in keeping quiet about unhelpful evidence. 
For example, in dealing with Stewart, Stephen does not once mention William’s dealings with the 
annoyingly competent Pickering, Smith & Thompson, despite their fierce objections having been 
aired in public during the first Old Bailey trial. Stephen’s work is interesting not as an analysis of 


the case, but for other reasons. First, it is an example of how false arguments, if repeated enough 
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times and by different people, can become fixed in the consciousness of those who do not look at 
facts critically. Second, some parts (unintentionally) illuminate to William’s behaviour and 
sometimes that of Stephen himself. Third, it demonstrates how extraordinarily persuasive William 
was. Fourth, it lays bare how supporters of William were completely taken in and swallowed his 
‘alternative facts’.” Stephen comes actoss as a less intelligent version of Wilkins. 


Necessarily and demonstrably innocent — Joshua’s letter of 20 July 1842 


A startling example is Stephen’s treatment of a letter from Joshua to William dated 20 July 
1842. This letter, remarkably, proved that William was being deceived by Joshua up 40 that date — 
Stephen’s intention being to separate the later S/ack transaction from the others. The crude and 
transparent way in which Stephen tried to avoid William’s conduct as a whole being considered is 
embarrassing in its bare-faced cheek. When Stephen turned to S/ack, he introduced it with: 


reminding the reader that it has been shown, both by the letter of Fletcher of the 20% July, 1842, 
and by the circumstances in detail, that in all the preceding business of Mr. Barber connected with 
unclaimed stock, he was necessarily and demonstrably innocent. We are, therefore, not only 
warranted, but compelled by every principle of justice, to take up the case of Slack as an insulated 
case, to be determined on its own merits alone.® 


This sensational thesis, that the letter of 20 July 1842 proved William’s innocence, had not 
been suggested in William’s Petition or Memorial. It was not put to the Old Bailey (bearing in 
mind that Wilkins did call evidence in Stewart). The letter itself seems first to have appeared in the 
late 1840s in what became William’s Pamphlet of 1849,’ when he reported that he had looked over 
some papers after his return. He produced the letter, not as proof of innocence, but as ‘an excellent 
specimen of the cunning plausibility of that hypocritical scoundrel’ and concluded that ‘readers 
will be amused, if not too much disgusted at the vagueness of expressions’.® In contrast, we have 
Stephen’s bluster, describing the letter’s effect: 


It may be emphatically repeated, that this letter... disposes of the whole case in Mr. Barber's favour; 
it is decisive and unequivocal; for if Mr. Barber was innocent of guilty knowledge at its date — that 
is, the 20" July, 1842, - It follows, that he entered upon the conduct of the ninth case (Slack's), on 
the following 3rd of October, with the full impression that he had already successfully managed 
not less than eight previous cases, all of which were honest and genuine. Why, then, should he take 
up the ninth with distrust? Suspicion in the very slightest degree, under such circumstances, would 
have been unnatural and absurd.? 


The letter was as follows, with the health warning that it comes from William’s Pamphlet 
(and his 1853 Book) and is said to be a ‘literal copy’, just like that of the, heavily amended, version 
of his December 1844 Memorial that he published in the same book. He added the italics: 


Southampton Place, July 20th, 1842. 
DEAR SIR, 


During my absence this day, a Mr. Griffin, who is living at the west end of the town, 
called at my house to say that an application has been made to him from Somerset House, 
for the payment of the legacy duty in the case of Mrs. Stewart, who made a claim to some 
money in the Bank of England belonging to her late brother, who died (¢fI recollect rightly) 
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at Great Marlow. You may recollect, I recommended to you her case when you resided in 
Tokenhouse Yard, which money, after a good deal of trouble, you obtained for her. The 
legacy duty, in that case, I perfectly recollect was to be paid by you, she having left, by my 
request and in my presence, the money for that purpose with you; but it appears, by some 
means, the payment has been neglected. I did not see “his Mr. Griffin, but I perfectly 
recollect that he was one of the bail for Mrs. Stewart at the Commons—Aow he came to make 
me out in place of you is a mystery, as I really know nothing of him. perhaps you will have the 
kindness to see to this matter, as it appears that Mr. Griffin is threatened with legal 
proceedings. I believe that the old lady (Stewart) died almost directly afterwards, viz., soon 
after obtaining the money; but I cannot, at the present moment, inform you how I obtained the 
information, but I certainly did hear that she died. 


Tam, dr. Sir, 
Your obt servant, 
JOS.FLETCHER.” 


Complete exoneration? The letter is part of what was described in Chapter 4 as a coda to 
Stewart. Thomas Griffin was receiving letters from the Stamp Office about the unpaid duty in that 
transaction. He had called at Joshua’s house but did not say when: it was on 20 July 1842, 19 
months after Stewart’s money had been stolen. At the trial, Wilkins did not dispute that William 
had failed to pay the Stamp Office, contending that he would not have risked bringing attention 
to the transaction — by not paying — if he had known it was fraudulent. Wilkins added that his 
client was financially ‘needy’ and could properly hold on to money until it was asked for by the 
Stamp Office. William was in need of loans (see Chapter 3) from Joshua from at least 1841 
onwards and so continuously owed him money, including £150 when he was arrested in December 
1843. Nor did Wilkins dispute that Griffin had spoken with William and been told that ‘all would 
be put right’, Griffin’s evidence being that William told him he was negotiating (‘in treaty’) with 
the Stamp Office." 


William reproduced the letter in his 1849 Pamphlet. He claimed that it had not been 
available at his trial: ‘Upon looking over the few papers which I have been able to recover, relating 
to Stewart’s matter, since my return, I found the following letter from Fletcher to myself ...’!? In 
1854, he also produced another document from his file on Stewart: a letter from Dr Pott dated 21 
September 1840, expressly noting that “This confirmatory letter has been found since the judgment 
was delivered’ in 1850.'° He had quite a few documents to hand. 


Unlike Sir George, William did not argue that the letter from Joshua was spectacular proof 
of his innocence. His focus was on the words and phrases he italicised (above): 


When my readers remember that Griffin was the identical person produced by Fletcher, to prove 
by an affidavit (which it was afterwards discovered had actually been prepared by Fletcher himself) 
that Mrs. Richards was the sister of the deceased John Stewart, that Fletcher knew Griffin's precise 
address full well; that he must have had a very distinct recollection about Great Marlow; that he 
knew all about Mr. Griffin, and that he must have perfectly well remembered who communicated 
to him so important a fact as the death of the principal actor in the drama of which he was the 
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author; my readers will be amused, if not too much disgusted, at the vagueness of the expressions, 
which I have italicised.'4 


There are quibbles with some of this. Did Joshua know Griffin’s address? Even if he did, 
would he have it to hand or wish to search for it when writing an immediate letter to William after 
hearing that Griffin had called? But none of this matters. William’s purpose in producing the letter 
was to give an example of a disingenuous communication from Joshua. But does this blow up in 
his face? If the letter was so obviously improper, would not an innocent William have held it an 
arm’s length and wondered what was going on? From Joshua’s point of view, the letter makes 
sense. William had not paid the duty when he should have done. In the letter, Joshua was distancing 
himself from Stewart by way of contrived vagueness about Griffin and where John Stewart had 
died. But William knew at the time he received this letter that Griffin had been the person produced to 
swear to the affidavit and he also knew that it was vanishingly unlikely that Joshua had forgotten 
the location of Stewart’s death in Great Marlow. 


William objected to ‘how he came to make me out in place of you is a mystery, as I really know nothing 
of him’. From Griffin’s account, his first port of call when chased for the duty was the proctor, Dr 
Pott, because he recalled having gone to his office at the time of the transaction. Pott had been 
instructed originally by Joshua, and so he unsurprisingly referred Griffin to him. Joshua was 
irritated that a lowly player in the fraud had called at his house, and so knew his name and addtess, 
particularly when William was supposed to have paid the duty. Part of Joshua’s distancing in the 
letter was his vagueness about Susannah’s death and how he came to hear of it. But William was 
correct about one thing: Joshua was playing to a future gallery — of investigators. If William was 
complicit, he fully understood that: and, probably, to the extent it did not damage his own position, 
supported such tactics. If he was not complicit, why was he not horrified at the false positions 
taken about Griffin and Stewart? The real message in the letter was Joshua’s worry and annoyance 
that William’s failure to pay had caused a breach of his compartmentalisations. Griffin had flailed 
around: he was firmly in the Richards family compartment, but his visit to Pott led him to Joshua’s, 
and eventually to William’s. 


How on planet earth did Sir George Stephen manage to elevate this letter to a complete 
exoneration, when even William had made no such claim?’? Oddly, he started with the true 


explanation for the letter, only to reject it (although he overstated even the underlying truth): 


It is impossible to read this letter, and not perceive that it is a somewhat angry rebuke to Mr. 
Barber, for allowing the writer, a valuable client, to be troubled in a matter that concerned him so 
little, that he had only a vague, uncertain, shallow recollection of the subject or the parties. It is 
tantamount to saying, “I wish you would mind your own business, and not let me be annoyed by 
vexatious applications for payment, from people of whom I know little or nothing; 


Apart from the barristerial exaggeration, this is what the letter was, an irritated request that 
William do what he was supposed to have done many months before: whether William was 
complicit or not, Joshua was very unhappy that failure to pay the duty had led to a bit-part player, 
who had no reason to be loyal to him, tracking him down, and drawing attention to the transaction 
which he would prefer to be forgotten. Stephen’s advocacy is a sleight of hand, leaving the reader 
with the impression that the letter is “a somewhat angry rebuke,’ when it is much more subtle than 
that. It reminds William “The legacy duty... I perfectly recollect was to be paid by you, she having 
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left, by my request and in my presence, the money for that purpose with you’ and asks ‘perhaps 
you will have the kindness to see to this matter, as it appears that Mr. Griffin is threatened with 
legal proceedings’. 


Stephen attempted to explain why, if William was an accomplice, it was not plausible that 
Joshua would send him an ‘angry rebuke’. He deployed rhetorical questions: which are answered 
as follows:"® 


‘Could Fletcher have written thus to an accomplice?’ 


Yes. The power dynamics between the two men meant there was no reason why 
Joshua should not have written as he did. Stephen exaggerated the tone of the 
letter. It is a clever letter, telling William to sort out the problem, using language 
which a commercial client might well use when bothered by something minor that 
his solicitor should have fixed long before. Joshua took the opportunity, thinking 
of the future, to distance himself by vagueness. The ostensibly routine nature of 
the letter meant that it compromised neither Joshua nor William. 


‘Had Barber been a guilty abettor of the fraud, would the letter have been written at all?’ 


Why not? Joshua phrased it expertly to protect himself, as William confirmed in 
his, much later, objections to its disingenuousness. 


‘Would not Fletcher have felt writing imprudent, and have reserved expostulation for an interview?” 


Perhaps, but he didn’t. He was irritated and sent the letter the day Griffin had 


called. There was nothing obviously incriminating in the letter (to anyone other 
than William). 


‘Would not the tone of such expostulation have been rather of this nature: “On my word, Barber, 
you will involve us all by this carelessness. Why have you not paid the duty? For mercy's sake pay 
it directly, or everything will come out.’ 


That might be what a conspirator would say in person — although it is doubtful 
that Joshua would be so stupid as to say it in William’s office where a clerk might 
overhear. Joshua achieved what was required by writing his slippery letter. 


Stephen’s reasoning to conclude that the letter was a clear exoneration of William was 
wonderfully spurious: 


It has been justly felt that this extraordinary letter, if sincerely written, entirely exonerates Mr. 
Barber from all privity to the frauds up to that moment, that is, in every case of fraud prior to the 
last — for all the rest were prior to its date. It is the private letter of the arch-felon himself, to one 
whom he was conscious he could only approach on the subject as on a matter of honest and 
ordinary professional duty; one who, he was assured, would be the very first to accuse and to 
convict him, if he dropt the least expression to excite suspicion.!” 


The strategy is laid bare: demonstrate that William had been completely deceived up to 
July 1842, the purpose being to exclude analysis of his conduct and knowledge gained in cases 
before that, and so argue that he had no reason to be suspicious in S/ack. That is wholly unrealistic 
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in light of the suspicious factors in Svewart and the other frauds, which of course neither William 
nor Stephen mentioned. 


Another fallacy is that William was ‘one whom [Joshua] was conscious he could only 
approach on the subject as on a matter of honest and ordinary professional duty’. Whether William 
was a conspirator or not, the letter was intended — for other, future, suspicious readers — to read 
as one routinely sent by client to solicitor. William knew at the time that Joshua’s letter was 
calculatedly misleading. Rather than proving his innocence, this episode is damaging to William. 
What would an honest solicitor have done on recetving such a letter? The starting point, when a 
client seems to be lying or trying to give a false impression, is to respond and make the true position 
clear. Such a response might include (with some subtlety to keep Joshua onside): 


Thank you for your letter of the 20" inst.. I will attend to payment of the duty and I apologise for 
the inconvenience you have suffered as a result of the delay. I am sorry that Griffin called at your 
home. I think I can help you with, ‘how he came to make me out in place of you is a mystery, as I really know 
nothing of him’. You may recall that Griffin attended with you and Miss Stewart at Doctors’ 
Commons and so perhaps you were introduced? Or the lady mentioned your name to him. There 
would be, as we both know, various avenues open to him then to identify your address. 


Having drafted that, a solicitor would reflect on whether it was necessary to send it. If 
seriously concerned about the misleading nature of Joshua’s letter, he would do so. If not, he 
would probably decide that it was not worth irritating a good client. As a co-conspirator, he would 
entirely understand why Joshua had written the letter as he had. But, if he were not complicit, the 
shrewd slipperiness of the letter would cause (or increase) suspicion of Joshua: why, the honest 
solicitor would think, has he done this? 


Joshua’s comment about how he had heard of the death of ‘Miss Stewart’ was strangely 
worded: ‘TI cannot, at the present moment, inform you how I obtained the information, but I 
certainly did hear that she died.’ William objected to this on the basis that ‘he must have perfectly 
well remembered who communicated to him so important a fact as the death of the principal actor 
in the drama’. Indeed. But William here took extreme care in subtly altering the meaning: Joshua 
did not write that he could not remember who told him (or where he read of the death) but that he 
could not ‘at the present, inform’ William how he knew. 


Pausing for a moment, there is a wider question: why did Joshua include this information 
in the letter at all? If the evidence of Keziah Dixon, the charwoman at Dean Street, was correct, 
Susannah had died in June 1841," over a year before he sent the letter of July 1842. It was irrelevant 
to the problem in hand — Griffin in a panic, on the loose. One possible answer is mildly unhelpful 
to William. Every player in a fraud is a risk to their co-conspirators. Having chided William about 
non-payment of the duty, Joshua concluded with some (face Susannah and her family) positive 
news: one such risk, the old lady, had gone. Joshua’s stated inability ‘at the present moment’ to 
write how he knew is, firstly, strangely gratuitous — why say anything about how he knew, rather 
than just write that he had heard of her death?. Secondly, it sounds like a hint that he would not 
divulge his source in writing but would tell William when they met."” If William was innocent, 
Joshua could not (truthfully) explain that he had heard the news, no doubt, from his close 
connections with Georgiana, Lydia and Sanders. If William knew that ‘Miss Stewart’ and others 
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were part of Joshua’s gang, then he could be told that, for example, it was Georgiana who had 
mentioned her mother’s death (but not in writing). 


Stephen wrote of the letter dated 20 July 1842 that, ‘It is worth remarking, in reference to 
this letter, that it appears to be the only one that Fletcher ever addressed to Mr. Barber, or his firm 
except a few laconic notes making or revoking appointments.” This gives the game away. True, 
the letter is the only one from Joshua that appears 7m William’s Book, but there are others on the 
Home Office file. An example of a long letter from Joshua, dated 23 January 1843, can be seen in 
Chapter 9.7! 


Stephen rolled out the hoary arguments: a separate trial, that Captain Foskett said (only) 
that Miss Nancy was 27, that William ‘proposed to Freshfield that he should examine his books, 
and especially his diary and letter-books, and placed them all before him. In these books the name 
of Fletcher was prominent...” But wait a moment: William had said that he refused to reveal 
Joshua’s name because of his duty of confidentiality (expressed by Stephen as being ‘on the ground 
of professional honour’), but now Stephen was saying (as William had written before) that 
Preshfield was offered books and papers which included his name? 


Hints — and dimness 


An inspiring new angle was that William had made hints to Foskett which he was too dull 
to understand. There were two: 


(1) In saying that ‘Forty would do,’ William was hinting that Foskett should reconsider 
what he had said about Ann’s age. 


(2) In giving the impression that there was some Bank stock, he was directing Foskett’s 
mind to that as the asset concerned — and could not be accused of a ‘fraudulent wish 
to put them off the scent’. Stephen wrote: 


One further remark is necessary. At one of his interviews with Captain Foskett, probably that 
of the 17th December, Mr Barber was particular in inquiring as to his sister-in-law's age. 
Captain Foskett stated that she was but twenty-seven. Mr Barber, who had by this time been 
informed of the existence of the power, gave him as broad a hint as he could do, consistently 
with his instructions not to disclose the nature of the property, by saying “Forty would do.” 
As his sister-in-law was actually thirty-seven, this was approaching very near the mark; but 
Captain Foskett was too dull to take the hint, and neither then nor subsequently (at least not 
till cross-examined at the Old Bailey) corrected this misstatement. How very far Mr Barber 
had gone in his explanations, without actually violating his instructions, may be inferred from 
this fact, that when Captain Foskett returned to his carriage, in which Miss Slack was actually 
waiting for him, at the office door, he asked her, “Can it be possible that you have forgotten 
to receive any of your dividends?” It seems certain that Mr Barber must have gone to the utmost 
extent to open their eyes, and consequently that he is chargeable with no fraudulent wish to 
put them off the scent. 73 


If ‘Forty would do’ was a hint, why had William himself never suggested this before? And 
why was Foskett not asked when he gave evidence: Did you not take the hint? 


Stephen had got the facts round his neck. William’s inquiry about Ann’s age was at the first 
meeting, on 21 November, not that in mid-December. Ann’s correct age did not come out at the 
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Old Bailey but at Mansion House on 9 December 1843. The December meeting was on the 14", 
not the 17". According to Stephen, William must have hinted to Foskett that the asset was stock 
because this was confirmed by Foskett’s alleged question to Miss Nancy about unreceived 
dividends (“Can it be possible that you have forgotten /o receive any of your dividends?’’). But on 21 
November William had mentioned only the possibility of a cash legacy. 


The humbug of this is breath-taking. William’s hand was steering Stephen away from 
admitting that he knew of the power of attorney on 21 November: moving the knowledge to 
December. William clearly knew of the power (see Chapter 8) by the time of his meeting with 
Foskett in November; and probably from Joshua’s first instructions on 3 October. Ultimately, in 
1854 he wrote that he and Joshua conferred after his 21 November meeting with the Captain ‘as 
to the discrepancy as to the age, [and] the accuracy of the information given him at the Bank as to 
the execution of the power ...”* And Stephen’s claim seems to have been made in ignorance of 
William’s submission to the Court on 22 April 1844 that Joshua explained the problem even later, 
claiming that this happened on 4 January 1843. On that day, Joshua had come to William’s office 
to return the letter with Ann’s example signature and commented that she was not the beneficiary 
because it did not match the Bank books. William continued his account of this meeting: 


Fletcher said, “I am satisfied that this is the case for another reason. The lady whose stock is in the 
Bank executed a power of attorney before the dividends ceased to be received.” The dividends had 
not been received... for upwards of 10 years. Captain Foskett had informed me that his sister-in- 
law was 27 or 28 years of age. That he admitted in his evidence. Fletcher said, “This young lady 
cannot be the owner of the stock, for 10 years ago she would not have been competent to execute 
a power of attorney, and it seems that such an instrument was executed by the real owner of the 


stock”’.25 


Various conclusions flow from this. Stephen was influenced by William. He was prepared 
to make up nonsense — inventing hints that William had never claimed to have given, and which 
Wilkins had never identified in Court. He had not read, or at least mastered, William’s statement 
to the Court. And there was more obfuscation about when William knew of the power of attorney, 
with the inference that he wanted that knowledge to be as late in the story as possible. 


Reflection on Stephen’s theory becomes mildly entertaining. Wiliam was giving a hint, was 
he? Of what?'That Miss Nancy needed to be significantly older than twenty-seven. And why was that? 
Keep up, because of the power of attorney, of course! Indeed, but you are saying that William did not 
Jind out about the power until December, and it has never been disputed (until your book) that William’s comment 
was on 21 November. William could not give a hint until he knew about the power. And why would 
he do that anyway? The obvious response to uncertainty about Miss Nancy’s age, as Patteson J 
recognised, was for William simply to write to her or make some other inquiry. 


Never having never remotely suggested that he was giving hints to Foskett, William did 
not adopt Stephen’s suggestion that ‘Forty would do’ was a hint. But he was interested in the 


second. It was vague: 


that when Captain Foskett returned to his carriage, in which Miss Slack was actually waiting for 
him, at the office door, he asked her, “Can it be possible that you have forgotten /o receive any of your 
dividends?” It seems certain that Mr. Barber must have gone to the utmost extent to open their 
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[Foskett’s and Ann’s] eyes, and consequently that he is chargeable with no fraudulent wish to put 
them off the scent.” 


In 1854, William cautiously deployed this. He was attracted to the idea that he had not 
tried to ‘put them off the scent’. Stephen’s line was that William had at least implied to Foskett 
that there were unclaimed dividends, leading the Captain to ask Miss Nancy about that possibility 
on the journey home on 21 November. 


William developed this further. It became that Foskett was given a hint that the asset was 
stock: he had ‘closely ... impressed him with the nature of the property’ without being explicit and 
damaging Joshua’s prospect of a payment. He relied on various comments as evidence of this: the 
‘very mention of a power of attorney almost suggests the idea of stock’; he had asked Foskett on 
21 November ‘Whether she had executed a power of attorney at any time?’ He went on: 


“{sic] I pressed for the names of the trustees of her funded property.” I led the mind of Captain 
Foskett to the very place where the missing property was to be found, by stating “that I had means 
of information at the Bank.” How closely I impressed him with the nature of the property, without 
departing from my instructions by describing it in words, is evident from the inquiry put by him to 
Miss Slack immediately following the interview, “Can it be possible that you have forgotten to 
receive any of your DIVIDENDS?’ 


Where does this final question about forgotten ‘DIVIDENDS’ come from? Stephen 
probably picked it up from reading the press reports from Mansion House and built his ‘hint’ story 
from it. When cross-examined by William, Miss Nancy said: 


The substance of what her friends [Captain and Mrs Foskett] communicated to her was that a 
person who died at Bath, whose name was Anne Slack, and who had lived at Chelsea, had left a 
sum of money to the representatives of Anne Slack. They did not ask her if she had a sum of 
£3,500, but they did ask her whether she had received her own dividends, and whether she 
had forgotten any, and she said, no, not to her recollection. Received the dividends of her 
other stock regularly. ... First became possessed of the stock at her father's death. Did not know 
the exact state of her affairs. Did not recollect the year of her father's death. It was about 20 years 
ago. Did not hear of the money until she went to the Bank the other day. Her guardian, who died 
in 1832, recetved her dividends. Did not know exactly what amount of stock she came into 
possession of, because her guardian transacted all her business for her. Her guardian did not pay 
any dividends to her. He kept an account, and she drew it from him as she required it. Received 
from him more than £50 a year. More she should say than £250 a year, but would not swear it. 
Only knew lately of this stock. When it was named to her she had quite forgotten it.”8 


Stephen must have made up the direct speech version (‘Can it be possible ...’) of the 
question. 


Does Ann’s evidence imply that the asset was stock with unclaimed dividends? Well, no. 
Through Foskett, she had been told that a ‘sum of money had been left. At the Old Bailey, Wilkins 
had no interest in this because he did not ask Miss Nancy anything about her conversation with 
the Fosketts in the cab. The most likely explanation is that, after meeting William, Foskett was 
trying to think of situations where money might be due to Miss Nancy but had been forgotten — 
and so he asked about her dividends (both of them being unaware that it was the true answer to 
the mystery: she had forgotten about her stock and neglected to claim the dividends on it). There 
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is little convincing evidence that William put this idea into Foskett’s head. He relied on two 
comments: that he had told Foskett he could get information from the Bank; and his assertion 
that the ‘very mention of a power of attorney almost suggests the idea of stock.’ But consider the 
tentativeness of that: ‘almost,’ attached to an already tentative verb, ‘suggests’; and the vagueness 
of ‘the idea’ of stock. William was not shy of rhetorical flourishes or of stating his case very firmly, 
yet here he would not even say that mentioning the power suggests the idea of stock but only that 
it a/most suggests that. The consequence is that it did not quite actually do so. Nor can he be specific 
about what was almost suggested: the ‘idea of stock’? His question was whether Miss Nancy had at 
any time executed a power of attorney. She had. If we take him at his word, that might suggest 
that she held stock. She did. So what? The question Foskett asked her implied nothing about what 
the deceased Anne Slack might have held, let alone what she had supposedly bequeathed to the 
beneficiary William was seeking. 


William’s second string was that he had led the Captain’s mind to Bank stock by asking 
about Miss Nancy’s ‘funded property’ and by telling him that he could get information from the 
Bank of England (the implication being that the asset was Bank stock). That this ‘closely impressed’ 
Foskett ‘with the nature of the property’, he claimed, ‘is evident from the question asked 
immediately after the interview’. The problem for William is that he mentioned access to 
information from the Bank at the second meeting, on 14 December 1842. Foskett’s evidence was: 


He said he had access to information at the Bank not generally attainable. That remark was at the 


second interview, when Mr. Baxter was by.” 


The Captain’s question to Miss Nancy ‘immediately following the interview’ was asked 
when she had been waiting outside in a cab. That was the meeting of 21 November 1842. William’s 
linkage fails. 


The idea that William gave hints to Foskett is a silly over-complicated invention. In 
evidence to the Old Bailey, Foskett described a straightforward situation: 


he then communicated to me what had taken place, the object of his inquiry, that is to say, that a 
lady had died and left a considerable sum of money, to which he thought Miss Slack entitled. ... 
He asked me if she had any wealthy relations likely to leave a considerable sum. ... Mr. Barber ... 
asked, "Is Miss Slack a person of strong nerves, or likely to be much concerned, or affected, or 
excited, (I cannot recollect the exact terms) by the communication that a very considerable sum I 
may say £10,000, or even mote, has been left to her;" ... I think Mr. Barber said that the lady who 
had left the property had died at Bath, but he had previously written to me to that effect, and I 
cannot say exactly. That she had died about six weeks since.*? 


No hint about Bank stock there. 


When he followed up his inquiry about Miss Nancy’s stock, it was in a later letter which 
inferred (by its heading) that the picture was as already painted, namely that there was a deceased 
Anne Slack who was different from Miss Nancy: 


28th Nov. 1842. 
Re Ann Slack, deceased. 


Sit, 
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It would probably facilitate our inquiries if you could oblige us with the names of the trustees 
holding funded property for the benefit of Miss Ann Slack. 


But what about William’s claim, on 14 December, to have access to information from the 
Bank? Why did Foskett did not simply go to the Bank and ask for all stock held by Ann Slack?”! 
William deliberately set out to confuse Foskett. The context in December remained that there was 
a deceased Ann[e] Slack whose representatives were trying to identify to whom money was due. 
On 12 December (as seen in Chapter 8) William sent a letter to Foskett which is baffling if one 
tties to assess whether the property potentially due to Miss Nancy is in her name or that of the 
deceased Anne’s personal representatives: 


Re Slack. 
Dear Sit, 


In reference to our last letter some explanation of the object of the inquiry which it contained may 
be necessary. It appears that the lady entitled to the property in question was possessed of a small 
portion of stock in the public funds, and it would materially assist us in ascertaining the identity if 
you would acquaint us with the names of her trustees. If you could at the same time favour us with 
her signature, we think it would enable us at once to determine whether it is really her property or 
that of another party. If you are likely to be in town in a few days, we should feel obliged by the 
favout of a call. We are desirous, for the sake of all parties, of clearing up the point with the least 
possible delay. 


We remain, &c. 


BARBER and BIRCHAM 


William described the owner of the property in the past tense: ‘was possessed’ but the same 
sentence runs on to ask for Amn’s trustees. He then suggested that the issue to be resolved was 
‘whether it is really her [Ann’s] property or that of another party,’ thus confusing matters further. 
This also ran the risk of giving the game away — that the property already belonged to her — but 
that risk was taken because Joshua wanted her signature (to justify telling her that the property was 
indeed ‘that of another party’). William cleverly wrote ‘was possessed’ when he knew, but had to 
conceal, that the stock was at that time — present tense — in Miss Nancy’s name. If he had not 
concealed this, the second sentence would have made sense, meaning that it is Miss Nancy who 
holds (or held) the ‘small portion of stock,’ but William was in a bind and to escape it he made the 
letter ambiguous and confusing. The relevance of the small portion of stock is never made clear: 
the available money at this stage remained a cash legacy. Although deliberately obscure, he gave 
the bizarre impression, that the identity of Miss Nancy’s trustees — and her signature — could 
somehow help ascertain ‘the identity’, without being clear of whom, in the context of stock held 
by the deceased. This subterfuge was intended to get Ann’s signature without revealing that it was 
to be compared with that held against her own, known stock. (Nor could William say that — because 
it would imply that he had confidential information about Ann’s other stock and someone willing 
to catty out a comparison.) The solution was to kick dust in the eyes of Foskett and Baxter. He 
body-swerved the problem later by backing away from her signature being linked to (anyone’s) 
Bank stock and giving Baxter and Foskett the impression that he had some, unspecified, 


documents which would confirm her entitlement, or not. The goals of this letter were: 
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(1) To muddy the waters; 


o get the names of Ann’s trustees in case they had control of the £3,500 stoc 
Z To get th f Ann’ they had 1 of the £3,500 k 
(see Chapter 8) 


(3) Partly obscured by (1) and (2), to obtain her signature. 


Objectives (2) and (3) were sought with tantalising bait. Knowing the trustees ‘would 
materially assist us in ascertaining the identity’ of, a reader would assume, the beneficiary, although 
that was not specified. Her signature ‘would enable us at once to determine whether it is really her 
property’. If Baxter and Foskett had been sharper and suspicious, they could (or should) have 
challenged William: if the signature would resolve the question ‘at once’, why did he need the 
names of Miss Nancy’s trustees? In fact, they probably did spot this — although they did not 
challenge him, they provided a signature but no names. 


The letter is one of William’s sneaky little masterpieces. 
Joshua’s warning 


Sit George Stephen’s inventiveness was not exhausted. He wrote that because William was 
warned by Joshua on 3 April 1843 (before final receipt of the money) that the Bank had marked 
Ann’s £6,000 of stock as ‘deceased’ it was ludicrous to suggest that he would have carried on with 
the transaction because ‘as any schoolboy would have foreseen ... such an error insured the 
detection of the forgery’. But William instead ‘rushed headlong into destruction !!! In other 
words, William must have believed the transaction to be genuine or he would have stopped it in 
its tracks when he heard the warning. Typically, Stephen neglecs to mention why William — on his 
own account — continued: Joshua had said Christmas was going to fix the problem. On the day 
Joshua told William (and Bircham) about the Bank error, there was discussion about whether 
William could write to the Bank and alert them to their mistake. In his Memorial of December 
1844, William wrote: 


I observed to him, as our knowledge of this error is only through you, we cannot set them right. 
“Oh, no,” said he, “my friend will see to that;’”>5 


Sit George’s resort to the ‘any schoolboy’ fallacy, and the use of three exclamation marks, 
should make any reader wary of the writer; as should the repeated refrain that each argument 
Stephen put forward in itself wholly exonerated William: ‘it amounted to moral demonstration that 
Mr. Barber had no conception that he was dealing in felony, that his conduct was honestly and 
bona fide professional, and professional alone.” More seriously, in 1854, William adopted Stephen’s 
argument. He suppressed Joshua’s comment about Christmas fixing the problem and came up 
with a different thesis. He claimed (subtly) that it was he himself who concluded that the Bank 
would correct its error: 


Now had I been in complicity with Fletcher I should at once have shrunk from the completion of 
the fraud, but granting the possibility of my being an unconscious agent, it is obvious that Fletcher 
dare not withdraw for fear of inquiry and detection by me. An innocent man would hardly meet 
Pletcher’s announcement with any other remark, than that the Bank would discover and correct 
their error, and the natural conduct of an innocent person would be to take steps to completion, 
as usual in a bona fide case. This was precisely what I did ...% 
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William did not deploy this argument until it had been devised by Sir George, and, 
remarkably, in 1854 he suddenly announced with his customary brio: 


I look upon the circumstance of the communication to me of what is called the error at the Bank 
four days before the completion of the fraud, as one of the strongest evidences of the bona fides of 
my conduct throughout ...%° 


Bravo! So why did it take 10 years to realise that? 
No Merrick Bircham in the witness box (again) 


Another impressive and decisive argument was born. William’s inability to call Merrick 
Bircham as a witness was disastrous because: 


Bircham’s evidence must, of absolute necessity, be conclusive either of innocence or guilt.>" 


Really? No. In his original December 1844 Memorial, William had made a similar but more 
guarded comment: 


And here I am constrained to advert to Bircham's conduct, although, Heaven knows, I have no 
vindictive feeling towards him or any man living. Full well he knew my innocence—most solemnly 
had he declared it and with equal solemnity did he pledge himself to assist me to the last in my 
cruel position. But in the face of all of this he under the influence (as he himself declared) of 
friends, who I will take the liberty to say, gave him advice as impolitic as ungenerous, he not only 
deserted me, but became the active agent of the prosecutors. But that his evidence must have been 
in my favor is sufficiently shown by their keeping him out of the witness box.38 


In his Pamphlet and book, this was changed, as highlighted: 


and here I am constrained to advert to Bircham's conduct, although, heaven knows, I have no 
vindictive feeling towards him or any man living. Full well he knew my innocence—most solemnly 
had he declared it; and with equal solemnity did he pledge himself to assist me to the last in my 
cruel position. But in the face of all this—under the influence (as he himself declared) of “friends,” 
who had no personal knowledge of me or my character, and who, I will take the liberty to say, 
gave him advice as impolitic as ungenerous, he not only deserted me, but became the facile 
instrument of the prosecution. His evidence, however, did not answer their purpose, for they 
not only kept him out of the witness-box, but (acting under their instructions, as I have 
evety reason to believe), he kept entirely out of reach until the trial was over.*° 


In moving from writing that Bircham’s evidence ‘must have been in my favor’ to saying 
that it ‘did not answer their [the prosecutors’] purpose,’ William was much more circumspect than 
the excitable Stephen. His caution arises, no doubt, from his own perception that Bircham had 
become the ‘active agent’ (changed to the ‘facile instrument’) of the prosecution — a long way from 
Stephen’s much later characterisation of him as a witness who could ‘absolutely’ and conclusively 
clear William. After his conviction, when he spoke to the Court, William disclosed the true 
position, while still trying to have it both ways: ‘I have, I regret to say, to complain of his conduct; 
for ever since the commencement of this prosecution, he has kept away from me entirely, and has 
been in daily communication with the prosecutors. We have had no opportunity of taking his 
examination, or he would have been called as a witness on my behalf.” This is a low-key complaint, 
confirming that it is necessary to speak to witnesses before calling them (and that William was not 
going to make the same mistake as he did when he called Joshua into the witness box at Mansion 
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House). His complaint was not focused on the need or ability to serve a subpoena: he was saying 
that the defence team would not call Bircham because he would not speak to them first. 


Bircham was being advised by his own solicitors — including, no doubt, that he needed to 
keep his head down and avoid being dragged into the mess. William himself described Bircham as 
being ‘panic-struck,””' and, in a rare burst of realism, Stephen sympathised albeit on wrong-headed 
premisses as ever: 


Much allowance may be made for Bircham’s position. He truly said, that if Mr. Barber was guilty, 
so was he; and certainly it would require as much courage and resolution to challenge the hostility 
of the Bank in such a matter, as of the Holy Inquisition. It is no subject of surprise that he hung 
back, when he well knew that his partner was put on trial for nothing but the discharge of plain 
professional duty. It was a cruel dilemma. A word from him could have established his partner’s 
innocence. The absence of that word afforded negative though formidable presumption of his 
partner’s cuilt; and doubtless weighed heavily with the jury. But there sat the terrible array of Bank 
inquisitors; one act of indiscretion, one touch of professional sympathy, might at once consign him 
also to their tender mercies, and he was prudent! he was absent!*# 


If forced into the witness box, Bircham would not have cleared William He would have 
been wholly and understandably focused on saving his own neck. His evidence would have 
emphasised that, as was certainly true, William had a great deal more knowledge of Joshua’s 
activities than he did. This is easily demonstrated: Stewart took place in 1840 and the money was 
obtained by October that year; Burchard was completed in a couple of months in 1841, the money 
being received at the end of June; Robins began, according to William, in late 1840 or early 1841. 
All of this took place before Bircham joined the firm. According to Robert Peckham’s evidence in 
the Stewart trial: ‘Mr. Bircham became a partner. either on the 17th or 21st of Dec, 1841.” 


In May 1844, Bircham had been described as ‘a person who disliked business, and took 
only the part of an agent to Barber, who was thus enabled to carry on his schemes without 
interruption.’ This was in a long article originally published in the Sanday Times.“ The article was 
remarkably supportive of Bircham and he might well have had a hand in it (see Chapter 22). It 
identifies two, linked, possibilities: first, that Bircham did indeed dislike business and worked more 
ot less only as William’s agent; second, if called to give evidence, that is what Bircham would say. 


Regardless of what Bircham might have said in the witness box, he would undoubtedly 
have been advised to refuse to answer questions to avoid incriminating himself. A comment 
William made much later demonstrates that he knew this could be a major stumbling-block in 
cross-examining Bircham, Joshua and the others. In arguing for a re-investigation, he insisted that 
it should include ‘any excluded, suppressed, or hitherto inaccessible evidence’ and he could not 
resist adding a rather bitter footnote: 


I mean evidence before excluded upon technical grounds — as from the consideration that forbids 
such an examination of an accused person as may tend to incriminate himself[;] a law framed for 
the protection of the innocent, but, in truth, a boon only to the guilty. 


And, as with the others, Bircham might have gone for broke — and condemned William. 


Stephen brought up the this issue mainly because it fitted with an attack on Freshfields 
who had supposedly kept him in hiding to prevent William’s solicitor from serving a subpoena on 
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him. But he had not been called for the defence for that reason: his unwillingness to speak to them 
meant that he could not safely be called in any event. 


Sir George Stephen and William 


After sharing his wisdom with us on his wacky version of the facts, Stephen went on to 
broader advocacy, making irrelevant attacks: on the prosecution; and on the Law Society for 
opposing William’s application to practise again. 


There is another oddity to mention. At the very end of his book, Stephen wrote: 


It is right to add, that he [Barber] is no party to this appeal; he does not even know of it, nor has 
he hinted it. He has not been consulted on a word that has been written throughout these pages.*® 


Earlier, he had made a similar point, about not contacting William to check on some 


documents: 


nor have we immediate access to Mr. Barber to ascertain these particulars. In fact we have felt it 
due to him to refrain from conferring with him, while this review of his case is in preparation, that 
we may truly say that our conclusions are the fruit of a careful examination of the evidence, and of 
that alone.*” 


Stephen had rigorously confined himself to the documents (albeit largely William’s 
Pamphlet)? But in the Preface to the First Edition, he wrote that he had: ‘subjected him [William] 
to an examination that occupied the whole of two successive days’.“* There is perhaps room to 
reconcile these statements, but it is difficult to see how, after William and Stephen agreed that the 
latter would write up his case to make it more readable, William “does not even know of it, nor has 
he [Stephen] hinted at it’. Later editions were clearly, and openly, put together with full 
collaboration. 


Overall, Stephen’s book is meritless on the core facts because it is based solely on the 
quasi-fictional version that William had dexterously controlled and amended, where expedient. 
This did not stop William from sending the book to the Home Secretary, Sir George Grey, on 6 
March 1851, telling him that it had removed: 


as I have reason to hope it has, all doubts not only of my innocence of the crime of which I was 
unjustly convicted, but even of my having acted with perfect professional propriety, and has 
accordingly secured for me a large share of public sympathy. Noblemen and gentlemen of the 
highest consideration have expressed in writing their entire conviction brought about by this 
publication.” 


Not only was William inviting the Home Secretary to take Stephen’s book as authoritative, 
but those who supported William had founded their ‘entire conviction’ on it. His case for 
innocence was founded on very expertly managed, misleading and sometimes downright false 
rendition of the facts. 


! Sir George Stephen (1852) The Royal Pardon V indicated, in Reference to the Claims of Mr. W.H. Barber on the Justice of the 
Country. London: John Crockford, 39. ‘The Royal Pardon Vindicated, in a Review of the Case Between Mr. W.H. 
Barber and the Incorporated Law Society - Google Play 

? Stephen (1852) 67. 
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3 Leslie Stephen and Peter Balmford ‘Stephen, Sir George (1794-1879), lawyer and slavery abolitionist’ Oxford 
Dictionary of National Biography. Retrieved 15 Oct. 2021, from 
https://www.oxforddnb.com/view/10.1093/ref:odnb/9780198614128.001.0001/odnb-9780198614128-e-26371. 

4 References here will be to the third edition: Sir George Stephen (1852) The Royal Pardon Vindicated, in Reference to the 
Claims of Mr. W.H. Barber on the Justice of the Country. London: John Crockford. 

> A prime example, quoted by William himself, is a letter from a retired solicitor, Henry Hughes, to William’s 
solicitor, Mr Stevenson: ‘BRADBOURN, near Sevenoaks, 28th April, 1852. SIR,-After an attentive perusal of my 
friend Sir George Stephen's pamphlet, certain doubts which I had previously entertained were to my great 
satisfaction removed, and I am now persuaded that Mr. Barber was not a guilty participator in the will forgeries. Not 
knowing his address I take the liberty of sending to you the enclosed for his benefit.—I am, Sir [etc]’ BB (1853 9% 
ed.) 245 (226). Similarly, he quotes the Leeds Mercury: “This case, which has excited so much discussion, is now, we 
think, set at rest, by an able argumentative pamphlet by Sir George Stephen, proving beyond all question, the entire 
innocence of the gentleman accused.” BB (1853 9* ed.) 215-216 (196-197). 

® Stephen (1852)28. 

7 BB (1849) Pamphlet, 10-11. 

8 BB (1849) Pamphlet, 10-11. 

° Stephen (1852) 18-19. When in Court, I always looked up from the papers if I heard a barrister say something was 
‘absurd’ because it was rarely true and often disclosed a lack of any other argument. 

10 BB (1853, 9th ed.) 26 (7). William’s italics. 

" OB1, Griffin. 

2 BB (1849) Pamphlet 10. 

'5 BB (1854) Elucidation of the Judgment, 23. 

14 BB (1853, 9th ed.) 26-7 (7-8). 

'5 Wilkins referred to it before the Court in January 1850 and simply said, ‘If he had known that there had been any 
fraud, there could be no doubt that he would have hastened to pay the legacy duty, in order to prevent inquiry and 
suspicion, and to give the transaction the air of a bona fide and of an ordinary transaction.’ Evening Standard (1850) 
‘Court of Queen’s Bench — Monday EX PARTE BARBER’ 29 January. 

16 Stephen (1852) 16. The original text is: ‘Could Fletcher have written thus to an accomplice? Had Barber been a 
guilty abettor of the fraud, would the letter have been written at all? Would not Fletcher have felt writing imprudent, 
and have reserved expostulation for an interview? Would not the tone of such expostulation have been rather of this 
nature: “On my word, Barber, you will involve us all by this carelessness. Why have you not paid the duty?’ 

17 Stephen (1852) 17. 

18 OB1, Keziah Dixon, char-woman. 

'9 Joshua’s hint might have been a very subtle way of incriminating William (and putting him in his place) by creating 
‘evidence’ which suggested that he was party to confidences that could not be shared in writing. 

20 Stephen (1852) 19, footnote. 

21 The original of this letter is at HO80-82. William quotes it in his Petition of May 1844: HO16-18. It is not 
mentioned in his Memorial of December 1844. 

22 Stephen (1852) 70, footnote. 

3 Stephen (1852) 39-40. 

4 BB (1854) Elucidation of the Judgment, 70. 

°5 The Times (1844) “The Will Forgeries’ 23 April. See the full discussion in Chapter 8. 

?6 Stephen (1852) 40. 

27 BB (1854) Elucidation of the Judgment, 66. The question attributed to Foskett about Ann forgetting to claim her 
dividends comes, as William states, from her evidence at Mansion House. 

°8 The Times (1843) “Extraordinary Case Upon The Prosecution Of The Government’ 11 December. An attempt to 
verify this against other reports disclosed that the Morning Post, The Sun and others appears to have reprinted what 
was in The Times (or vice versa). The quoted text is actually from the Morning Post because it is clearer in reporting 
Ann’s answer about what the Fosketts asked her. 

2° OB2, Foskett. 

30 OB2, Foskett. 

3! See Chapter 8. 

52 Stephen (1852) 67. 

33 Taken from BB (1853, 9th ed.) 56 (75). Also in the original, handwritten version: see Appendices 33, 34 and 35. 
34 Stephen (1852) 67. 

35 BB (1854) Elucidation of the Judgment, 93. 
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Chapter 34 — Another Counterattack 


The learned counsel referred to the real Anne Slack’s absurd concealment of her age, and 
argued upon the misleading effect which that concealment was sure to have on the mind 
of any one. In addition to this there was her express denial of her having executed a 
power of attorney, when in truth she had executed such a document some years before. 
To her absurdity and untruth much of the mischief that followed was to be attributed. 


Evening Standard, reporting arguments of J.A. Roebuck OC' 
William was not going to stop. 


He learned from the 1850 case. The Reverend Thomas Rogers was now back in England, 
and he swore one or mote affidavits, and another came from a former clerk at Barber & Bircham, 
Thomas Howarth. To overcome problems with the Court accepting documents, he made sure that 
they were verified by affidavit rather than trying to get the judges to read only the statements he 
had tried to introduce. But he could not simply fight the case again. The Court’s permission was 
needed just to make a new application for his certificate. In April and May 1851, a year after the 
previous hearing, he had a new barrister. John Anthony Roebuck QC, MP, tried to persuade the 
Court of Queen’s Bench to re-open the case. Because it was a request for permission, no one from 
the Law Society came to Court to argue against him. 


Roebuck was called to the Bar in 1831 and appointed a silk in 1843. He was primarily a 
firebrand politician, radical in outlook with strong views on modernisation and reform, including 
reduction of the power of the aristocracy, a bigger franchise, and expanded compulsory education. 
Despite similarities with the Chartists, he was not a supporter of agitation that might lead to 
violence. As a barrister, he represented Henry Vincent, a leading Chartist, when he was charged 
with sedition, but his client was convicted and sentenced to twelve months’ imprisonment.” He 
rather surprisingly — for a radical — opposed aid to Ireland in the 1840s and in characteristically 
offensive terms made comments such as: ‘Was it to be said, when Providence visited the land with 
a fatal disease in vegetables, that the 8,000,000 Irish should come crawling as beggars to the shores 
of England? Should not that people, or the representatives of that people, indicate, in such 
circumstances, some respect for themselves — should they not develop some energy, and prove 
that they had some power within themselves to maintain themselves?” With an unerring knack to 
be on the wrong side, he also strongly supported the South in the American Civil War, arguing 
that ‘though I hate slavery, I cannot help seeing the great distinction between the condition of the 
black in the North, and his condition in the South. I believe, that if to-morrow you could make all 
the blacks in the South like the free negroes in the North, you would do them a great injury. The 
cry in the North in favour of the black is a hypocritical cry, and to-morrow the North would join 
with the South, and fasten slavery on the necks of the blacks, if the South would only re-enter the 
Union.” His personality might explain some of the odd things he was to say to the Coutt. 


Yet, William seems to have been satisfied with Roebuck’s performance. Sir George 
Stephen, now his close associate, wrote: 
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The recent application to the court was made by Mr Roebuck. The selection was a happy one, as 
regarded the tact and talent of the advocate. I was not present, but I have heard from every quarter 
high encomiums on the forensic skill with which Mr Roebuck performed his part...° 


William was conscious that judges are never keen simply to reconsider what they or their 
colleagues have already decided. New evidence was needed, particularly after the firmness of the 
Court’s decision delivered by Patteson J; and he continually asserted that he was producing it, while 
rarely, if ever, doing so. The Court’s attitude on 5 May 1851 was predictable. Lord Campbell made 
clear to Roebuck that they would only listen to new information ‘which had come to his [William’s] 
knowledge since the former application, and which could not reasonably be expected to have been 
brought forward on that occasion,’ with the added warning that the case had previously ‘been very 
fully argued, and he (Lord Campbell ) was bound to say that he had read the judgment, which was 
very elaborate, more than once, and was perfectly satisfied with it.’ 

Roebuck acknowledged this but pushed back a little, pointing out that ‘as the new evidence 
related to various parts of the case, it would be necessary for him to advert to the evidence which 
had been given before to show in what way the new evidence applied.”’ William must have been 
irritated by the previous Court’s refusal to listen to statements by Naylor, Rogers ef a/ about his 
conduct at Norfolk Island and Roebuck sought to correct that. According to The Times (see 
Appendix 51) he ‘read extracts from affidavits made by the Rev. Thomas Rogers, former chaplain 
of the convicts in Norfolk Island ... and by other gentlemen, speaking in the strongest terms of 
Mr. Barber’s conduct in Norfolk Island, and referring to other circumstances which led to the 
conclusion that he was innocent.” Lord Campbell reminded him that Patteson J’s judgement 


expressly recognised William’s good conduct, to which Roebuck responded: 


Mr. Roebuck said that that was with reference to the exemplary manner in which he bore his 
confinement and the unvarying obedience he showed to the authorities. But the matters which he 
(Mr. Roebuck) wished to bring to the notice of the Court were those which concerned the relations 
that existed between Barber and Fletcher. These would furnish the strongest presumptive evidence 
of the innocence of Barbet.? 


Roebuck went on to re-roast the old chestnut about hostility between William and Joshua 
on the Agincourt, one of his client’s favourites. Its irrelevance to what happened in London when 
the frauds were committed was complete; and it was self-created ‘evidence’ — William ‘so 
conducted himself as to give him offence’."” Roebuck focused on Joshua’s hostility to William: 


The affidavits showed that Fletcher had regarded Barber with unfriendliness, if not with absolute 
hostility. There was, therefore, no feeling of interest or kindness which should induce him to say 
anything in favour of Barber. It was quite the reverse. Throughout the voyage Barber so conducted 
himself as to give him offence, treating him, as Fletcher complained, coldly, and with haughty reserve; 
and yet, at the end of the voyage, he made a statement entirely exculpating Barber from criminality, 
and declaring that he knew nothing whatever of persons concerned in committing the frauds, except 
under the names and in the characters in which they were presented to him. Surely that was a very 
important and convincing fact. This statement was not made on one occasion alone, but was several 
times repeated. There was the most express declaration of Barber’s innocence as to each one of the 


cases of the forged wills."! 
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This, apparently, went to show that Joshua’s Declarations must be genuine. Of course, no 
one in Court, apart from William, was aware of the remarkable and persistent pressure exerted on 
Joshua which was analysed in Chapter 27 (nor that William wrote the first Declaration personally 
and clearly influenced, to put it mildly, the wording of the second). Moreover, Roebuck’s assertion 
that Joshua had expressly declared William’s innocence ‘as to each one of the cases of the forged 
wills’ is, in part, a reference to the handwritten insertion — no doubt at W7//am’s insistence — in the 
second Declaration (1 July 1844) discussed in Chapter 27: 


Barber had no knowledge of Mrs. Richards than as Miss Stewart, of Mrs. Dorey than as Miss 
Burchard, of William Sanders than as Thomas Hunt, or of Lydia Sanders than as Emma Slack, [- 
they having respectively represented themselves to him, in my presence, as Elizabeth 
Stewart, Eliza Burchard, Thomas Hunt, and Emma Slack.| 


Attacking Ann Slack 


The advantage of briefing Wilkins was that he knew the facts. Roebuck didn’t. Wilkins was 
probably unavailable’* for this hearing because Roebuck was at pains to tell the Court on 29 April 
1851 that “The papers were only put into my hands last night ...’ and he only had until 6 May to 
be ready.'* He declared (above) that Joshua had ‘at the end of the voyage, ... made a statement 
entirely exculpating Barber from criminality’. It is unclear what he meant by this. Joshua’s last 
written Declaration was made while the Agincourt was still at Woolwich: the start of the voyage, 
not the end. Perhaps he had in mind oral statements Joshua had made to people such as McCallum 
and John Smith. 


Roebuck made no mention of William Sandets. 


Another error is so strange that different reports have been checked in case it was a 
journalist who had mis-heard, but it seems not. Roebuck, in a Wilkins-esque moment, attacked the 
blameless Miss Nancy. According to the Evening Standard: 


The learned counsel referred to the real Anne Slack’s absurd concealment of her age, and argued 
upon the misleading effect which that concealment was sure to have on the mind of any one. In 
addition to this there was her express denial of her having executed a power of attorney, when in 
truth she had executed such a document some years before. To her absurdity and untruth much 
of the mischief that followed was to be attributed.'+ 


The Times was more brief: 


The learned counsel then referred to, and commented upon the circumstance that the real Miss 
Slack had denied her age, stating that she was only 28 years of age, and had also stated that she had 
not executed a power of attorney, when in point of fact she had done so 12 years before, and dwelt 
upon the effect which such misstatements would have in misleading Mr. Barber." 


To accuse Miss Nancy of ‘untruth’ and so blame her for ‘much of the mischief that 
followed’ is extraordinary, when it was Captain Foskett who had dealt with William. It had been 
strange enough to see Wilkins accuse Foskett of lying: ‘Nay, more, did he not take pains to deceive? 
Did he not assert that which was palpably untrue?’'° Roebuck had simply got it wrong, badly 
wrong: attributing Foskett’s alleged answers to Ann. 
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Denying the power of attorney? 


Why did Roebuck think that Miss Nancy or the Captain had made an ‘express denial of 
her having executed a power of attorney’? William contorted himself to deny being aware of the 
power until Joshua told him about it in December (or January) — yet he obviously knew about it 
when he met Foskett in November. In his evidence-in-chief at the Old Bailey (see Chapter 19, and 
Appendix 7), Foskett was asked whether Miss Nancy had signed a power of attorney. He might 
not have understood the question because he did not answer it properly, despite the intervention 
of the judge. But, characteristically, he did say that Miss Nancy had a trustee who managed some 
of her affairs, perhaps assuming that this answered the question — to some extent at least — in the 
affirmative.'’ Mrs Foskett had ‘let fall’ Ardern Hulme’s name in William’s presence on 21 
November. There is certainly no evidence of an ‘express denial’ by Miss Nancy that she had 
executed a power of attorney — because she was never asked — and little evidence to suggest that 
the Captain denied it either. William does not mention it in his May or December 1844 
submissions. Wilkins did not suggest in cross-examining Foskett that, when he met with William 
in November, he had told him that Miss Nancy had not signed a power of attorney. Neither the 
transcript nor the reports in The Tzmes or the Morning Postinclude a denial by Foskett; and, according 
to those newspapers, Wilkins did not mention it in his closing speech (and nor was there any 
answer to such a point in Erle’s closing). 


The Times reported Wilkins as saying: 


Captain Foskett had represented the age of his sister in law as 27, while it was known Anne Slack 
must have been 40; and he stated that she had a trustee named Hulme living, that she received her 
own dividends, and that she had no unclaimed stock.!8 


The Morning Post wrote: 


What sort of person did Captain Foskett describe his relative to be? A person twenty-seven years 
of age, that she managed her own affairs, and recetved her own dividends, and that she had not 
any stock unclaimed. ..!° 


But Wilkins expanded greatly on this in the published version of his speech (Appendix 14) 
and here we see the only reference: 


He stated that she was twenty-seven years of age, that she managed her own affairs, and that she 
had no unclaimed dividends. How have stood matters at the Bank? The Ann Slack in the Bank 
books had executed a power of attorney, authorising another party to receive her dividends, and 
that, mind, nearly twenty years before this inquiry, so that when that power of attorney was 
executed, Miss Slack, Captain Foskett’s sister, could have been only seven years of age, clearly 
shewing, without any further evidence, that she was not the party. But this was not all, the all 
cautious Captain Foskett, who complains of having been misled, stated, not as a matter of surmise, 
but as a positive fact, that his sister had no unclaimed dividends, that she had never executed a 
power of attorney, and this, mark, after repeated conversations with his sister on the subject. 


Despite this, neither report of Wilkins’s speech in The Times and Morning Post included any 
mention of a power of attorney. Nor is it clear how Wilkins concluded that Foskett’s alleged denial 
was ‘after repeated conversations with his sister on the subject’. William asked Foskett on 21 
November whether Miss Nancy had executed a power, and there was no opportunity for such 
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conversations before he answered. It is also very unlikely that Foskett would make a categorical 
statement: he would need to ask Miss Nancy whether she had ‘ever’ granted a power. The 
December Memorial deals with that meeting but does not suggest that Foskett was even asked the 
question. There is a reason: William was trying to conceal that he knew of the power as early as 21 
November. Also note the exaggeration, that power was given ‘nearly twenty years before this 
inquiry’. The power had been granted in 1830, 14 years earlier.” 


Foskett did not make this denial. Also, a lay person such as Foskett would not necessarily 
see the difference between a trustee and the donee of a power. Hulme had died, but another trustee 
ot donee could have been, and apparently was, managing some other part of Ann’s affairs. William 
acknowledged this in 1854, writing that ‘the management [of her affairs] alluded to [by Mrs 
Foskett] might have been by a solicitor, steward, or personal friend.’” 


Roebuck had no evidence to support his assertion, which he very likely had simply lifted 
from Wilkins’s published speech. 


Finally, the allegation was that Foskett had made the denial to Wiliam. If that were true, 
William would have argued that there were “ree reasons for denying Ann’s entitlement: age, 
handwriting, and that she had not executed a power of attorney. We can rest assured that William 
would not have been able to resist adding a third string, if it had been true. 


New evidence — dressed like a mariner 


There was only one item of ‘new’ evidence, although even that description is not the whole 
story. Thomas Howarth, one of William’s clerks, made an affidavit in which he: 


explained how calculated many of the circumstances were to deceive. One of the claimants had been 
introduced to Mr. Barber dressed like a mariner, with a hardy weather-beaten appearance as if he 
had just returned from sea. It was in that manner the great romancer, Fletcher, had concocted these 
frauds. ... The affidavit of Howarth went on to state that it was generally believed in the office that 
Pletcher was a man of wealth and respectability, which was a reason to induce Mr. Barber to trust 
him, and that the latter had never received anything for his services beyond the usual professional 
charges.” 


The weather-beaten mariner was the weather-beaten fishmonger, William Sanders, posing 
as Thomas Hunt. He was in costume because William was to take him to the proctors, Iggulden, 
Puckle and Puckle, to set up the evidence needed to prove Mary Hunt’s (forged) Will. (The clerks in 
Barber and Bircham naturally would assume that Joshua was wealthy and respectable because of 
the quality of work he brought to the firm.) William could never resist putting forward ‘evidence’ 
however unrevealing, for the reason identified: he needed (at least) to give the impression of 
coming up with something new. Two reports of the hearing show that the judges were on to this: 


Shipping and Mercantile Gazette 


Lord Campbell asked whether Howarth did not make, or might not have made, an affidavit before 
of all that he now stated? 


Mr Roebuck said he had not done so; but he could not deny that he might have done so. 
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Lord Campbell said he should be very sorry to adhere with unfair strictness to the rule laid down; 
but that fact could not but have its weight with the court.” 


Morning Post 
Lord Campbell asked if Mr. Howe [sic] might not have previously made an affidavit? 


Mr Roebuck said, that the court, when it gave judgement, had raised several new points in the case, 
and it was one of these that the affidavit was intended to answer.” 


This leads nicely into Roebuck’s comment that ‘he should point out certain errors in fact 
upon which the judgment of the Court had proceeded’.” Errors by counsel and judges are much 
more prevalent than litigants expect — that is one reason why judges nowadays submit draft 
judgements, in strict confidence, to the lawyers to check for obvious mistakes, before they are 
delivered in public.*” Roebuck himself made several and we could, but will not, spend time on 
some by Wilkins,” Erle and others, because to ert is human. At this heating, however, Roebuck 
focused on one issue, arising in Hunt, which William and others persisted in pursuing. To follow 
it, we need to look at what he said but also how it was expressed by others at different times. It 
was presented as a serious mistake in the judgment given by Patteson J and, at first sight, that 
seems to be true. 


Mary Hunt’s dividends between 1806 and 1829 


The Court had criticised William for making no inquiries into why Mary Hunt had ‘omitted 
to receive the dividends for twenty-three years...’ meaning from 1806 to 1829.” But the dividends 
had been paid up to 1830. Mary Hunt died in 1806, not 1829. Unaware of her death,” a banking 
house called Prescott, Grote & Co claimed and received the dividends under a power of attorney 
until 1830, sending the money to her bankers in Bristol. This stopped when the last of the 
attorneys, George Grote, died in 1830, leading, 10 years later, to the money being transferred to 
the Commissioners for the Reduction of the Public Debt.*' Another implication in the judgment 
was that the gang had tried to steal the arrears of dividends from 1806 onwards. They had not: 
their claim to the Bank was for 10 years from 1830 or thereabouts. 


Roebuck’s complaint about this was variously reported: 
The Times 


In one of the cases the Court had fallen into a mistake in supposing that a demand had been made 
for arrears of dividend which had remained unpaid since the year 1806. The claim was only made 
for dividends from the year 1829, and in fact it was not known that the dividends were due from 
the earlier date till the whole case blew up.*? 


Evening Standard 


With respect to one of these cases the Court had made a great and important mistake as to the 
receipt of dividends. There never had been a claim of dividends further back than 1829, but the 
Court, in commenting on the case, had strongly remarked on the fact that there were back 
dividends as far back as 1806, the year when the last owner died, and had assumed that Barber 
knew that fact. But that fact was not known by any one till the whole case blew up, and yet this 
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fact had been commented on as one of the proofs of the culpable negligence or Barber in 
examining into the cases presented to him by Fletcher.*? 


Patteson J had said in the judgment of July 1850: 


In the other of these cases, that of Hunt, a person named Sanders was introduced in May, 1842, by 
Pletcher to Mr. Barber under the name of Hunt, as a grandson, legatee, and executrix [sic] of the 
will of Mary Hunt, dated in 1829, and who died in 1829. The will, as in the other case, specified an 
amount of stock of which she was possessed, and the application to Mr. Barber was to take the 
necessary steps to enable Hunt to prove the will and obtain the stock, and any arrear of dividends 
at the bank. it appeared that no dividends had been received by the testatrix since 1806 (she 
having died in 1829), and the reason assigned for the will not having been proved before was, that 
the grandson and legatee had been at sea, and had only returned lately, and upon his return had 
found his grandmother's will. It does not appear that Mr. Barber took any means to satisfy himself 
how it happened that Mary Hunt, who did not appear to have had any other property than the 
stock, omitted to receive the dividends for twenty-three years...5+ 
The Court was confused; but, apart from the reference to 1806, this passage described the 
story put forward by Joshua, Sanders and William, not the true position. The gang had falsely dated 
Mary Hunt’s death to 1829. But why did Patteson J think that no dividends had been received 
from 1806? 


The judges were led into this error by Sir Frederick Thesiger at the 1850 hearing, who said, 
‘The dividends on the property had not been paid since the year 1806.’” Wilkins did not correct 
him. Nor did William object at the time, even though he was known to communicate with his 


°° His concern came later, when the judgment 


lawyers in Court, as he was fully entitled to do. 
criticised him for appearing not to have done anything ‘to satisfy himself how it happened that 
Mary Hunt, who did not appear to have had any other property than the stock, omitted to receive 
the dividends for twenty-three years.’ Neither he, Joshua nor Sanders was aware of what had 


happened between 1806 and 1829 and they had only claimed arrears from after the later date. 


William had been present at Mansion House in late December 1843, when prosecuting 
counsel, Clarkson, said explicitly that ‘the dividends had been received up to the year 1830; and 
that no dividends having been applied for subsequently, the money, amounting to £1,210, had 
been handed over to the commissioners in 1841 ...”” Charles Wilkins was not there, William being 


represented by Montague Chambers at the time. 


William wrote that even Sanders (and, by implication, Joshua) must have been unaware of 
the dividends being (supposedly) unclaimed from 1806 to 1829 since otherwise they would have 
not sought and accepted ‘£400 only, when £1,200 was within his power.’ He insisted that he 
himself was ‘wholly ignorant of the dividends being in arreat’ for those 23 years.” His line in 1854, 
was that they 4ad been unclaimed but that he did not kvow that. Perhaps he had forgotten the true 
position; or he preferred to use this compounded error to feed his narrative that the Bank had 
acted badly. Having noted that “Thomas Hunt’ only asked the Bank for the arrears after 1830, he 


observed: 


The Court, may, indeed, well suppose that the Bank, having satisfied itself of the correct title of 
the claimant, would honourably pay over to him his due, even if he did not know the full extent of 
his rights. But although they well knew that they were thirty-five years’ dividends due, they appear, 
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through some oversight, to have paid the twelve years’ demanded, and retained the twenty-three 
years (in amount £800) without observation.‘? 


Thirty-five years’ worth of dividends were not due. 


On the untrue facts presented to Doctors’ Commons, there was no mystery about why the 
dividends had not been claimed after 1829, since the proctor was told that Mary had died that year. 
The consequence of all this, according to William, was that the Court was wrong to find a parallel 
between Hunt and other cases where beneficiaries had indeed failed to claim their dividends yet 
managed to name them specifically in their Wills. On the false story before him, William had 
known nothing about what had happened to dividends before Mary Hunt’s ‘death’ in 1829. 


Apart from the possibility of memory lapse, why would William incorrectly claim in 1854 
that the dividends had not been paid up to 1829/30? It fitted with his attacks on the Bank, but 
was there another purpose? To avoid readers asking: why did Wilkins (prompted, if necessary, by 
William) not correct this at the 1850 hearing? Perhaps William thought that Thesiger’s error would, 
as it did, appear in the judgment, and hand him this useful criticism. Moreover, was it more helpful 
to him tactically that the Court had erroneously (and unfairly) assumed that he, William, ‘knew’ 
dividends had not been claimed for 23 years but did nothing about it? He could use that — and was 
now doing so, through Roebuck — to undermine the Court’s 1850 decision. A false finding by the 
Court about his knowledge of 23 years’ worth of dividends was useful, much more useful than a 
quickly forgotten moment at the 1850 hearing in which Wilkins would have corrected Thesiger’s 


error. 


William made the most of this. In 1854, he expanded upon the failures of the Bank and 
the Court (with a sidenote to the text, ‘Extraordinary conduct of the Bank authorities’): 


This [the supposed arrears going back to 1806] being wholly unknown to me, is a complete reason 
for my making no inquiry about it, but it is, indeed, marvellous, that the responsible officers 
appointed by the Bank to scrutinise and satisfy themselves of the legal correctness of these claims, 
and with whom (rather than with the solicitor for the claimant) lies the duty to object - who had 
the will and their own books before them, and were in full possession of all the 
circumstances of this great arrear, should have paid over the dividends without asking for the 
evidence which the court, erroneously thinking the facts were within my knowledge, censures me 
for not having required.*! 


What the Bank did know from their own books was that the dividends had been paid and 
that there was no ‘great arrear’. 


William’s subtle strategy gradually becomes clear. He, a mere ‘solicitor for the claimant,’ 
could not be expected to have asked for evidence which even the mighty Bank of England had 
not sought, failing in its duty by not ‘asking for the evidence which the court ... censures me for 
not having required.’ If he remembered the truth, he had knowingly gone on to construct an 
argument based on an entirely false premise. 


Yet the Court was wrong to criticise him for not investigating why Mary Hunt had not 
received dividends for 23 years when they had been paid to her attorneys and bankers. 
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Ann’s signature - ‘the means of forgery’ 
Patrick Polden tells us that: 


Roebuck pointed out errors in the court’s judgment. These included ... in Slack’s case the 
erroneous finding that Anne’s signature was obtained to forge the will... 


Unfortunately, no direct evidence of exactly ow Roebuck argued this has been found, but 
the underlying issue is clear and important. The original judgment of Patteson J included: 


when, as he says, Mr. Fletcher desired him to procure Miss Slack's signature, what object could he 
suppose to have been in view? If the owner of the stock were really dead, or if he believed that 
Miss Slack's youth made it impossible she should be the owner, no useful purpose, consistent with 
honesty, could be answered; and no man of the world, with ordinary sense, certainly no London 
attorney with the most moderate experience, could fail to know that to place the signature in the 
hands of a third person under such circumstances as those which even then surrounded this case, 
within Mr. Barber’s knowledge, was, to say the least of it, a most imprudent and reprehensible act. 
What followed must have been foreseen. It is speedily announced to Captain Foskett's attorney 
that the signature does not correspond with that to which it was to be compared, and Miss Slack's 


claim is as quickly laid aside ...”° 


and 


And now the means of forgery having been obtained through Barbet’s application for the signature, 
after a convenient interval, the will and the sole legatee and executrix are produced to Mr. Barber. 
He is apprised on the 15"> of March, 1843, of the “undoubted discovery” of the person, that a fac- 
simile of the signature to the will has been procured and compared with that in the bank books.” 


Patteson J rightly asks why a signature was needed when Ann’s age put paid to her being 
the beneficiary. The answer is very problematic for William: he could not tell Foskett or Miss 
Nancy that she was too young to be the beneficiary, because he would immediately be told her 
correct age. Never did he mention Ann’s age to Foskett as a reason for her being excluded. The 
charade of the signature was necessary to provide a story that cou/d be communicated to them; and 
it caused some unforeseen problems, not the least of which that identified by Patteson J: why 


bother? 


In 1854, William reminded his readers that Foskett’s solicitor, Mr Baxter, had advised his 
client that the signature could be produced, but he did not acknowledge that the Court had both 
anticipated this and dismissed it for these reasons: 


Mr. Baxter knew nothing that should arouse his suspicions, and the confidence which exists 
between apparently respectable members of the Profession in each other would effectually prevent 


its being awakened.” 


William did not tell the Captain or Baxter what Ann’s signature would be compared with. 
Baxter’s evidence was that William: 


said the description Captain Foskett gave coincided very much with the party for whom they were 
enquiring; but there was a discrepancy which could be cleared, if he could have Miss Slack's 
handwriting to compate with some document. I believe he mentioned documents. He did not 
mention what they were.*° 
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In 1854, William also skated over important words in the judgment: ‘under such 
circumstances as those which even then surrounded this case, within Mr. Barber’s knowledge’. 
The Court’s concern was not that it was necessarily dangerous in itself to hand over someone’s 
signature but that it was ‘imprudent and reprehensible’ (and unnecessary) in the overall 
circumstances known to William (and not known by Baxter). The principle underlying the Court’s 
comment is unimpeachable and William himself acknowledged in 1854 that Joshua had forged 
signatures to look real in Hunt and Burchard (not that William had known this at the time ...)."” 


William targeted Patteson J’s comment on the signature being the ‘means of forgery.’ He 
asserted that Joshua had not copied Miss Nancy’s signature onto the false Will produced in early 
1843. (Georgiana had forged the Will from a draft in Joshua’s handwriting, copying the signature 
he had written.‘*) 


I respectfully submit that the observations of the Court, with reference to the obtaining of the 
signature, ate completely answered by the fact, that the Court has totally misconceived the use to 
which the signature was applied. The Court is impressed with the belief that, using the signature as 
a “means of forgery,” Fletcher was enabled to produce a will with such imitated signature, but this 
is as far from the fact as it is possible to be ...# 


This is misleading: the Court did not expressly find ‘that Anne’s signature was obtained to 
forge the will’. The first purpose of obtaining the signature was to see off Ann, by reporting to 
Baxter that it did ‘not correspond with that to which it was to be compared’.’The Court found that Joshua 
was given the means to commit a forgery, not that he actually did so by copying Ann’s signature 
onto the Will, although there is a hint of that in: ‘the means of forgery having been obtained ... 
the will’ is ‘produced to Mr. Barber.’ Factually, this statement is correct: the means of forgery had 
been obtained (whether or not it was used) and the Will was produced to William. 


According to William, the Court wrongly believed that Joshua was ‘enabled to produce a 
will with such imitated signature’. Was William saying that the Court thought Joshua did produce 
such a Will, or only that he was given the means to do so? He meant the former: the implication 
being that the Court incorrectly assumed that Miss Nancy’s signature and that on the Will were 
similar. This is clear from his introductory words: ‘asing the signature as a “means of forgery,” 
Pletcher was enabled to produce a will with such imitated signature’. This mischaracterisation 
enabled him to accuse the Court of being wrong: because, he said, the signatures were not similar. 
Wilkins had made a similar point at the Old Bailey in response, strangely, to speculation in the 
press (see below). 


Three categories of signature were in play: 

(1) those held by the Bank, such as on the powers of attorney (genuine); 
(2) Miss Nancy’s given to William in December 1842 (genuine); and 

(3) that on the forged Will of Anne Slack (fake). 


William and Sir George Stephen correctly identified that, in the story Joshua had 
constructed, Anne of Pimlico and Ann/Miss Nancy were two different people: Anne was the 
testator, Miss Nancy might have been the beneficiary (but it turned out to be ‘Emma’). There was 
therefore no reason for Miss Nancy’s signature to be the same as that on Anne’s Will. Miss Nancy 
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was no part of the concocted story, having already been excluded as the beneficiary. The criticism 
was that the judges had wrongly assumed that Joshua sought Miss Nancy’s signature to enable him 
to forge it on the Will. 


Oddly, it was Sir George Stephen who partly put paid to William’s contention. He realised 
that there were two different but overlapping narratives in play: 


(1) Joshua’s — in which Miss Nancy was irrelevant, being no relation of Pimlico ‘Anne 
Slack’ who owned the stock. 


(2) The facts — in which Miss Nancy’s signature was held by the Bank because she 
owned the stock: and anyone trying to get her money might believe it necessary to 
reproduce her signature on a forged document. 


In short, for the scam to succeed, a signature similar to Miss Nancy’s should have been 
endorsed on the Will, because it show/d match that on the powers of attorney held at the Bank: 


But it will be replied that the judicial expression is correct, because the signature to the will ought 
to have tallied with the signature to the power of attorney, though not with that of the legatee. No 
doubt this is true;5° 


This disposes of the argument, at least on the facts as understood by Stephen and the 
Court. Joshua would need an example of Ann’s signature to copy it on to whatever document he 
would use to get the money. The Court understandably thought that the signature provided to 
William in 1842 gave Joshua what he needed to complete the fraud. 


Stephen had demolished William’s argument quoted above.>! How did they deal with this? 
On the facts known at the hearing, the judgment was right: Ann’s example signature was ‘the 
means of forgery’ by which the Will could appear to be made by the person who owned the stock 
and therefore had executed the powers of attorney. The response was to change the context: (1) 
from Joshua being given the abi/ity to copy the signature to (2) the fact that he dd not actually do so. 
This did not resurrect William’s criticism, but it set the foundation for a different claim: that Joshua 
deliberately made the two signatures as different as possible. 


Deliberately different signatures (1) — a new argument? 


Was this a new argument? It was deployed by William and Stephen at least 6 years after 


the event. William had not made it in his petitions and memorials (or in his speech to the Court 


on 22 April 1844). It was, in fact, a relatively new claim. According to the newspapers, at trial, 
Wilkins had said: 


But Barber wrote to Captain Foskett for the signature of Miss Slack; and it had been said that he 
made this application to obtain the signature with a view to its forgery. How did it happen then, 
that the real Miss Slack’s signature was a beautiful, ladylike, running hand, while the signature to 
the will had been described as a stiff, large, upright hand, not in the slightest degree resembling the 
writing of the real Miss Slack.>? [sic] [The Times] 


He (Mr. Wilkins) had been amused at the comments [of] one of those learned pundits who every 
day instructed the public through the medium of the daily press. One of [these] public instructors 
said that the object of Barber in endeavouring to obtain the signature of Miss Slack was in [order] 
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to forge it. Now it so happened that if this was the object[,] Miss Slack's signature was written in a 
beautiful lady's running-hand, whilst the signature to the documents in the Bank was a cramped, 
stiff, heavy hand, and no more to be compared to the writing of Miss Slack than Hercules could 
be compared to a pigmy. The hand which Miss Slack wrote was that beautiful running-hand which 
young ladies were taught at boarding-schools, and which they [used] in writing billets doux, whilst 
the signature to these documents was stiff and cramped, and not in the least [degreer] like the 
signature of Miss Slack.5 [Morning Post| 


Wilkins did not drtve home the consequence later claimed by William and Stephen: that 
the two signatures were made deliberately different to deceive William, although it is fair to say 
that Wilkins repeatedly argued that his client had been deceived in general terms and in other 
specific instances. He tried to correct this somewhat in the published version of his speech by 


adding the second paragraph in the following: 


The signature of Miss Slack, as furnished by Captain Foskett, is written in a very neat lady’s running 
hand, compate it, I beseech you, with the signature to the will now produced, and alleged to be a 
forgery. No living man can believe the latter was intended to be an imitation of the former. 


But gentlemen, I make a still further use of this fact. Mr Freshfield says — and in this he is echoed 
by my learned friend, Mr Erle — Barber must have known that Miss Ann [34] Slack, Captain 
Foskett’s sister, was the right claimant to this stock. Gentlemen, I say that is impossible. You have 
seen the handwriting of Miss Ann Slack, furnished to Barber and Bircham by Captain Foskett, as 
the autograph of his sister. Now, had Mr Barber known that she was the Ann Slack whose name 
was signed in the Bank books, he must have discovered in an instant that the production of his 
[sic] will, signed in a large, upright, clumsy hand, would be almost sure to lead to the detection of 
the forgery, and how it happened that escaped discovery is for those who have the care of the Bank 


interests to explain. 


That is not an allegation that Joshua made the signatures deliberately different. It is an 
inference based on William being complicit — if that had been the case, he would have noticed that 
the Will signature did not match that of Miss Nancy whom he knew to be the owner. Indeed. In 
such a circumstance, the question is why were the signatures different? That will be discussed 


below. 


The claim by William and Sir George was that Joshua was afraid of William smelling a rat 
if he were to notice a similarity between Miss Nancy’s signature and that on the Will. By making 
them different, this would be avoided. The corollary, supposedly, was that the Bank might notice the 
difference between the signature on the Will and those they held: but Joshua was prepared to take 
that risk to avoid William becoming suspicious. In short, he was more worried about William than 
the Bank. It is unlikely, however, despite assertions to the contrary, that the Bank closely compared 
signatures. Christmas had probably told Joshua that the Bank would not do so unless some reason 
for suspicion had arisen; and, if there were a routine comparison, the signatures would only need 
to be similar, not perfectly the same, to satisfy the eye of a busy clerk glancing at them. 


William and Stephen concluded that Joshua was intent on deceiving William even at the 
risk of the Bank spotting the discrepancy. The signatures had been made deliberately different to 


mislead Aim alone (as he wrote in 1854): 
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The Court having had before it the proceedings in the two previous cases of Burchard and Hunt, 
was perhaps prepared for the belief that the same pains to imitate the signature were taken in the 
third case of Slack. Why Fletcher departed from the course before adopted is matter for reflection. 
I think it is a reasonable supposition, that having, contrary to his expectations, found the signatures 
agree, he felt compelled to vary the handwriting, in order to guard against the danger of my being 
struck with the resemblance to the signature given me by Captain Foskett, and if this be so, he 
perilled [sic] his entire scheme at the bank, with no other assignable motive than to escape detection 
by me.55 


Deliberately different signatures (2) — a tangent and a lie 


There is a strange tangential concern with the above comment: why did William suppose 
(it is a reasonable supposition’) that the two signatures agreed ‘contrary to his [Joshua’s] 
expectations’? 


Joshua knew that they would agree — Miss Nancy was the owner — as did William, at least 
by 1844 as the truth surged out at Mansion House (and the Old Bailey) and certainly by 1854. 
When he spoke to the Court on 22 April 1844 he said, ‘Fletcher must have known, from the report 
of Christmas, whether Anne Slack of Abbots Langley was the ownet of the stock...”° Why would 
he make a different, odd, claim, years later? The implication is that Joshua believed Miss Nancy 
not to be the owner until the comparison of signatures showed that she was. William was getting 
into knots, partly because of his own previous lies. 


Christmas’s evidence at the Old Bailey was that he had told Joshua that the signatures were 
different, meaning that she was not the owner. Wilkins himself described Christmas’s evidence this 
way.’ In direct contradiction, and dishonestly, William later claimed it was the opposite: in May 
1844, Christmas’s evidence became that he had ‘reported to Fletcher that it did agree with a slight 
variation and that she [Ann] therefore was” the owner of the £3500 stock.” He made a similar 


assertion in his December Memorial, which was retained in what he published."' Bizarre. 


The explanation for these convolutions in 1845 is simpler. William needed to renew and 
revise the story to justify his latest argument. The new ‘facts’ were: 


Joshua beheved up to the comparison of signatures in December 1842 that Miss Nancy was not the owner. 
Shocked by her being the owner, but still determined to steal her money, he was faced with the unexpected 
risk. that, when William saw the forged will, he would recognise the signature as the same as Ann’s 
December 1842 example. Joshua therefore ‘felt compelled to vary the handwriting, in order to guard against 
the danger of my being struck. with the resemblance to the signature given me by Captain Foskett’. 


William forgot that this whole shuddery edifice collapses when anyone remembers that 
Joshua had always known Miss Nancy to be the owner. Recall also that William himself told the 
Court in April 1844 that Joshua had said to him: ‘It appears highly probable that this young lady, 
Miss Anne Slack, of Abbot’s Langley, is the party entitled to the stock.’ William’s response this 
comment was, he claimed: ‘I think at present there is not much doubt of it; from the description 
of her residence, and other circumstances, I believe she is the ownet of that stock.” In Chapter 8, 
this discussion was dated to 12 December 1842, the outcome being to seek Ann’s signature. Why 
then was the similarity ‘contrary to’ Joshua’s ‘expectations’? The whole is a farrago. Joshua did not 
indicate on 12 December that Miss Nancy was the owner. William made that up. His more usual 
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position is that they ‘knew’ she was not the owner from November — because of her age. Another 
instance of Which he did I tell? 


Deliberately different signatures (3) — the merits 


Returning to the core argument, Stephen deployed it as follows. The original appears in 
editions 1 and 2 of his book, with changes in the 3" highlighted in red: 


Instead of the signature to the will being an imitation, as the judges appear to have supposed, of 
the handwriting of Captain Foskett’s sister, it was studiously different from it — a precaution 
evidently of Fletcher's, lest Mr. Barber (who, it will be remembered, had very recently applied for 
and obtained her signature) should have been struck with any resemblance. ... 


[This argument is] ... amounting to demonstration, of Mr. Barber's, innocence. It cannot have 
escaped such an accomplished knave as Fletcher, that the signatures of the will and of the power 
ought to have corresponded, allowing for the difference of #¥eaty 12 years in age; that there was a 
risk that comparison might be made by the Bank clerks, and thus lead to detection: he doubtless 
did see this, and might even have at first contemplated using Miss Slack's signature, the power not 
being accessible to him,® for the purpose of counterfeiting it in forging the will. Even if it could 
have escaped himself, it must have occurred to such an accomplice as an intelligent, experienced 
attorney; why, then, was the first idea abandoned, and the probable vigilance of the Bank set at 
defiance? Why was a forged will prepared, without even an attempt to counterfeit the true 
signature? Why was a stiff, upright, large hand, substituted for the fluent elegant writing of the 
power of attorney, after a week's opportunity” to imitate it? Simply because Mr. Barber was sof the 
accomplice, but the dupe! Because it was more immediately dangerous to incur detection by him 
than by the Bank clerks; and had Miss Slack’s signature been counterfeited, as it ought to have been 
in prudence, the similarity could not fail to have been promptly noticed by Mr. Barber the instant 
that the will was brought to his office! The conduct of Fletcher, in thus hazarding detection at the 
Bank, in order to keep up his deceit upon Mr. Barber, is in perfect harmony with his proceedings 
throughout, and proves to demonstration how entirely Mr. Barber was blindfolded.© 


The amendments were likely suggested by William, being examples of his keenness to 
maximise emphasis. The last is obvious and needs no comment. The first is typical, both the 
additional text and also its italics. William ‘had very recently applied for and obtained her 
signature’? This was the foundation for, in a characteristic leap, that ‘the similarity could not fail 
to have been promptly noticed the instant that the will was brought to his office!’ Oh dear. William 
last saw (or at least briefly had in his possession) Ann’s signature on 4 January 1843, when he sent 
it back to Baxter. He was not presented with the forged Will until 16 March that year — and he 
took it, and Emma Slack, straight to Doctors’ Commons. No time, scope or motive there to look 


out any copy retained of Miss Nancy’s signature. 


The gap between these dates cannot justify ‘very recently.’ Stephen was getting very close 
to misleading his readers. His exclamation marks are always a giveaway. His claim that William 
‘could not fail’ to have noticed a similarity ‘the instant the will’ was brought to him defies comment 
in its overheated exaggeration. It is ludicrous to suggest that William might notice a similarity in 
the signatures. Why would it occur to him even to countenance the possibility of similarity when 
they were written by (a) an excluded beneficiary who was a healthy, supposed 27-year-old, and (b) 
a testatrix who was said to be woman in her late 60s and who had died just over six months after 
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making her Will? Even if he had made a facsimile, why would he compare it with the Will of a 
woman of 68? There was no realistic risk of William accidentally noticing a similarity. 


Significantly, Stephen knew that William had not retained a copy of Ann’s 1842 signature, 
ot was keeping quiet about it. If a facsimile was to hand, and if it had helped the case, Stephen 
would have said so and produced it. Instead, he, or they, changed the text: not to say that he had 
a copy which he could compare but to claim that he had had one ‘very recently’. This is confirmed 
by the comment that Joshua only had access to it for a week, meaning the period between William 
receiving it from Baxter and sending it back on 4 January 1843. 


William would only want to make the comparison if he was complicit. He would be anxious 
about two identical signatures by two supposedly (very) different women being visible on his files, 
for the day when an investigator might arrive. Even if he had not kept a copy of Miss Nancy’s 
example signature, he knew that it could be found with Baxter and an investigator might turn up 
the coincidence. More generally, he was at risk when dealing with honest third parties. His 
correspondence with Joshua could be hidden and its content unknown unless found, but 
Pickerings and Foskett and Baxter had their own copies which he could not control. 


The cock-up theory of history might apply here. Joshua had planned to rely on the 
registration of a death at Bath, but Sanders had, well, cocked that up. Joshua was faced with Miss 
Nancy and resorted to the charade of comparing signatures to justify her exclusion. Was there then 
an Ob, hell moment when he realised that copying her example signature on to the Will after an 
elaborate and open process of obtaining it would risk — of course — an allegation that this was all 
done to obtain the ‘means of forgery’? If only he had thought of another way of excluding her... 
He could have used, and perhaps intended to use, the facsimile he had already been given by 
Christmas. But what about the Bank — would they notice the discrepancy? No. Christmas probably 
told him that signatures were not routinely compared. There was some risk if a bored or curious 
Bank clerk checked them, but that was unlikely. If Christmas told Joshua this, he was right: the 
Bank, in fact, did not notice. 


All this may well explain why the Will signature was different from Miss Nancy’s. William 
would not want identical versions for supposedly different people on his files, particularly after 
Miss Nancy had been excluded as a close relative of Pimlico Jane. Joshua heard from Christmas 
(correctly) that there would be no signature check at the Bank; and he would have an answer, as 
William has tried to exploit, to an accusation that he copied her example signature onto the forged 
Will. Ultimately, a curious Miss Nancy — or Foskett, or Baxter — interested in the outcome, might 
have gone to the Prerogative Office later, asking if any Will of Ann(e) Slack had been proved. 
Suspicions might arise if Miss Nancy recognised her signature. Joshua might have been trying to 
put the final nail in her claim, also being ready to produce the Will, with its different signature, to 
Miss Nancy or her relatives. 


(An irresistible small prod back at Sir George Stephen. Very strangely, when Joshua wrote 
‘Slack’ it was similar to what was put forward as Ann’s true signature (see below). William did have 
Joshua’s letters and so could have made that comparison if it had occurred to him (which it would 
not). Perhaps a commentator could conclude, if as mad as Sit George, that William ‘could not fail’ 
to have noticed this similarity ‘the instant [Ann’s signature] was brought to his office!’) 
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Although relying on copy signatures he reproduced, William interestingly did not publish 
the important ones — that the Bank held. He provided what he said (can we rely on him?) was the 
signature from the Will of Pimlico Anne and, it seems, the example given by Miss Nancy in 
December 1842 (although, unlike him, he is not specific about its source). Readers of his and 
Stephen’s publications could not judge for themselves how different Miss Nancy’s real signatures 
(at the Bank) were from that on the Will. The best evidence about this is a comment by Miss 
Nancy at the Old Bailey. The power of attorney she had signed was read out in Court (but there 
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was no discussion about the signature on it).”” However, as part of her evidence, Miss Nancy said: 


The signature, "Ann [sic] Slack," to this will ooking at it) is not my handwriting. ... This writing 
to the will does not resemble mine in the slightest degree. This is my name signed to one of these 


accounts.®” 


The last sentence shows that a signature held by the Bank was given to Miss Nancy and 
that she identified it, proving that it was different from the one on the Will. On Ann’s evidence, 
the signature Joshua arranged to have endorsed on the Will of Anne Slack did not match her own. 
She said this at first sight of the Will and again when she compared it with what the Bank held. 


There remains an element of mystery about this, but whatever the reason for the 
difference, deceiving William was not the motivation. 


The two signatures of Ann[e] Slack 


Wilkins and others exaggerated the differences between signatures; and inferred large 
conclusions from very little. 


William provided two copy signatures in his 1853 Book (plus his new description of the 
forged signature being in “a common, uneducated style’ — probably a misplaced dig at Georgiana 
who had written it). They had not appeared in editions up to at least 1849, probably because he 
did not have access to them until his return to England:® 


The fraudulent signature being 
a@ common, uneducated style— thus: 


Ame Slack 


The signature on the Will 


TOTES te 


‘Miss Slack’s signature’ according to William 


William did not say whether the ‘true’ signature was copied from that supplied by Miss 
Nancy in 1842 or from that held at the Bank. William was a very sharp lawyer and it is unlikely 
that he left this unclear without some motive to do so. But in the absence of an authoritative copy 
of the Bank signature, his readers are left hanging. (Not to mention whether we can rely on William 
having published a true copy of the signatures at all.) 
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There are some more general issues with these signatures. 
Joshua’s writing of ‘Slack’ is similar to Ann’sé 


The signature William included in his 1853 Book is similar to how Joshua wrote the name. 
He did not write ‘Anne’ in anything extant, and so that comparison cannot be done. His writing 
of ‘Slack’ is very similar. The strong right-leaning of the handwriting is also comparable. In his 


letter of 17 January 1843, he wrote: 


His letter of 29 December 1842 had:” 


His letter of 9 January 1843 (the ‘I’m going to Bath’ letter) contained:” 


He wrote it again (four times) in his letter of 23 January 1843. The first three are in lines 
2, 6 and 8, not to be confused with the reference to Stock in line 9:” 


742 


One Man’s Justice 


In the same letter he wrote a PS or perhaps NB:” 


Joshua’s ‘capital A’ has some similarity to Ann’s, at least in being the rounded rather than 
the crossed version: 


This comes from: 


If there are differences, they seem to be: the ‘’; and notably a difference in how the ‘k’ is 


rounded off, and in its construction — possibly because one is a signature and Joshua’s are not. Is 
this merely a coincidence? 


Is it possible that the signature published and claimed to be taken from the forged Will is 
not reliable? Did he take this ‘fraudulent signature’ from the original Will (filed with the Court) 
or from the official (hand-copied) version of the Will which is recorded in the probate records? 
The latter were not genuine facsimiles. In the years before photocopiers (when life was 
simpler... well, never mind that ...) clerks copied Wills by hand, and wrote out the signature. 
They seem also to have written the signature in a different style simply to distinguish it from the 
rest of the copied text. For example, Jane Austen’s authoritative signature is, from her original 


Will? 
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This is clipped from the following, which shows how the signature was made different 
(for visibility presumably) from the text: 


Tonk suing ood Sra hiker Mis Gasenbize of bled im Lath writen 
Pe ey AAR AG RL 27, oy = 


For completeness, here is Jane’s full Will from which the authoritative signature is 
taken:” 
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William did not provide a full copy of the original Will with the signature forged by 
Georgiana. Might he have taken his version from the probate record?” 


From the Will, according to William, the signature is: 


The fraudulent signature being 
a@ common, uneducated style— thus: 


Ame Flach 


This may be compared with the probate copy: 

¥) y eY YY, |" 
wwe sree |] oP 
Cyne. Jacke" 


This comes from: 


wren 


apav.ofeuv acts Tedlcancned tues 
ere Patan Somer se i re Oe 


= caer who San phe 


The law writer who copied Wills did so a few pages before he dealt with that of Anne 
Slack. For Ann Snook, the signature was: 


ge ae 


SS. -_ . aall x 4 


The version published by William cou/d be a copy of the probate version: this would 
require the writer to change the first letters, ‘A’ and ‘S’, the rest of the signatures being similar. If 
we remove the ‘S’, we can see William’s version first, then that from the probate copy: 


lf > Lal = 
And here ate the two versions of the first name, without the ‘A’: 
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Beyond this is another minor mystery. The example signature supposedly provided by 
Miss Nancy in December 1842 spells her first name as ‘Anne’. The evidence for her ‘correct’ 


name being ‘Ann’ is strong. Mr Apsley, the railway clerk at Abbots Langley said in evidence: 


Pletcher inquired if there was any lady of the name of Slack, or a family residing in the 
neighbourhood of the name of Slack. I believe it was a lady. I named the family of the Slacks, of 
Manor-house. I then said there was a Miss Slack residing with Captain and Mrs. Foskett. Fletcher 
asked me if I knew the Christian name of the lady. I said Ann Slack, and that Mrs. Foskett was 
her sister. He asked me if the name of Ann was spelt Ann or Anne. I referred to a book of 
parcels delivery, and it was Ann.” 


This seems to have led William, instructed by Joshua, to use ‘Ann’ in his first letter to 
Foskett, dated 4 October 1842. 


Ann was baptised as such, in a joint ceremony with her brother Thomas on 24 January 
1811, when she was five and he was two:*” 
cf SPOTTED SOLE b TNE AE COLOLU tS UTA OLUTEL SIEOC EYE. VUCTU we FUE © Fa Pea a 
Aye tpn Yetduop Meet eS Geol and dap’ Mitch bow Matyy 20 WUE 
sows? Teor thduritl J, Ubi "y, ye LA feb 1) Se tae “OG EK yes # 
| MMW MU, Y Ug lt Of) Cit oul! an St USA Srl fon Lanne Meg ai we 


eek 


The indictments used ‘Ann’ in the transcript and press reports of them.*' In the 
judgment delivered by Patteson J in 1850, the real beneficiary is named as ‘Ann’ (Miss Nancy), 
although overall it is sloppy on the spelling, quoting letters from William as including ‘Ann’ when 
he actually wrote ‘Anne’. 


There is little doubt that the Bank records had ‘Anne’ because Joshua always used that 
version (and he was meticulous in ensuring matches between his fraudulent claim and the Bank 
records, such as by identifying the nature of the stock and citing previous addresses): the Anne 
who died Bath, the Anne of Pimlico, producing her fake Will, directing the Registrar, Mr William 
Prue Jorden Georgiana for the false death certificate: 


I asked him how the name Ann was spelt, with or without an e. He said with an e.* 


When Captain Foskett first replied to correspondence from William, he spelled the name 
‘Ann’, leading to a request for confirmation. He replied that she did spell it ‘Anne’. This was a 
headache for the fraudsters. When Foskett had used ‘Ann’ in his letter of 25 October 1842, he 
was echoing the same usage in William’s of 4 October. William’s response of the 25° was a first 
move to exclude Miss Nancy. For the first time, he referred to an ‘Anne’ and his motivation is 
clear by his linkage of this to doubt about Miss Nancy’s entitlement: 
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as we find an entry of the death of Anne Slack (formerly of Chelsea) at Somerset House, by 
which it appears she died at Bath, we feel some doubt as to the identity of the lady in question. 


William suppressed both versions of Foskett’s answer by: (1) not quoting his own letter 
confirming that Foskett had used ‘Ann’ and asking if that was correct; (2) not quoting Foskett’s 
problematic. He finally reproduced them in his 1854 Book.” 


Is it a smoking gun, then, that the signature allegedly supplied by Miss Nancy spells her 
name as Anne? Probably not. The transcript and press reports are a mess. Both Miss Nancy and 
Anne are used interchangeably and so these sources cannot be relied upon for this purpose. 
When asked in correspondence, Foskett said she spelt her name with an ‘e’. Moreover, whether 
or not she had been baptised ‘Ann’ she could use ‘Anne’ if she preferred. That she was often 
referred to as Miss Nancy suggests that she did not use her actual first name very often. Against 
that, those who sent her parcels named her as ‘Ann’ — Apsley was unequivocal about that. He did 
not say, for example, that some were addressed differently. It seems clear that the records at the 
Bank were in the name of ‘Anne’. William’s question to Foskett about the correct spelling was 
probably intended to pin down her name as Ann, which would have given him and Joshua 
another reason to exclude her; but Foskett’s answer was unhelpful, and they did not pursue the 


issue. 


Did William publish a true copy of Ann’s example signature, or did he produce 
something else? Cagey as ever, he never actually asserted that the signature he published was 
from either December 1842 or from the Bank, writing only, “The fraud was not accomplished by 
any imitation of Miss Slack’s signature, being in ladies’ angular hand — thus’.** Nor was he any 
more forthcoming in his 1854 Book, sticking to the same wording.” Similarly, we only have his 
word that he published the signature of Anne Slack as it appeared on the fraudulent Will. The 
probate copy, as usual, was, different. William left a gaping hole that we cannot satisfactorily fill. 
A conventional response would be that he would not dare to publish false versions because of 
the risk of discovery, but that did not generally dissuade him in how he put together his 
arguments. 


These issues cannot be fully resolved. William was deliberately vague about source of Ann’s 
‘true’ example signature, and he did not produce a copy of what the Bank held. The similarity in 
how Joshua wrote ‘Slack’ is deeply strange. There is a faint possibility that William’s version of the 
signature on the Will is a slightly changed version of the probate record. Reliance on the accuracy 
of what he published is provisional, until, perhaps, the answer comes from the Bank’s archives. 
Consequently, William does not prove that Joshua made the two signatures (Will and held at the 
Bank) deliberately different. 


Inexpert evidence 


The commentary on the signatures by various actors in the drama is astonishing 
balderdash. Non-experts came up with elaborate descriptions and inferences from what they had 
seen. Perhaps general readers of William and Sir George’s publications would be taken in by this, 
but the Courts were well aware of the dangers. Randall McGowen provides a fascinating overview 
in ‘Knowing the Hand: Forgery and the Proof of Writing in Eighteenth-Century England’.*° 
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Bearing in mind that Ann’s two signatures had been written around 14 years apart, McGowen 


writes: 


Beyond such questions of identification there was the even more troubling suspicion aroused about 
the stability of writing. Some trials produced testimony of how casual or variable the act of writing 
could be, and of how little attention people paid to it. A person’s handwriting might change over 
time; it might differ from one instance to another, depending on peculiar circumstances. When 
John Ayliffe was tried for forgery in 1759, a witness admitted that the victim of the crime, Henry 
Fox, signed his name differently depending on the document. ... At a crucial point in the trial a 
lawyer challenged one witness by demanding, “is your handwriting always the same?” “No Sir,” he 
conceded, “but as nearly so as is possible.” “Then,” the counsel argued, “what reason have you to 
say it is a bad imitation of it?” ... When Richard Lightowler was tried for forging the hand of 
George Hardinge, the latter's butler was called to prove the instrument of forgery. But he failed to 
provide the necessary proof; “he writes in so different hands,” the butler observed, “but I do not 
know that I can take upon myself to say that is not his hand.” ... 18th century courts were not 
naive about the variability of script and the difficulty presented by a clever imitation. They 
recognised that the identification of writing was a tricky business at best.*” 


The touchstone for identifying handwriting was the witness’s familiarity with the writer. In 
the nineteenth century, this became semi-professionalised by the rise of banking and the use of 
personal notes. Bank clerks would testify to a signature based on seeing numerous examples on 
receiving cheques or other documents. This can be seen in William and Joshua’s trials. McGowen 


continues: 


a difference in the way a name was spelled or written seldom satisfied the court. ... Since a person 
could change his way of signing over time, [defence counsel] demanded fuller justification the bill 
was false. The courts tended to agree. They sought something else, some other quality, to lend 
conviction to the witness’s testimony.’8 


Finally, McGowen comments on the comparison of writing: 


It was not technical sophistication that created the strong witness. The court wanted proof of a 
relationship to the author of the note, and they looked for a forceful conviction based upon the 
general characteristics of the writing taken as a whole. This explains why the courts discouraged 
the invitation to the jury to compare samples of handwriting. As the judge warned in one case in 
1785, “the comparing of handwriting would not be evidence.” And this for good reason. If 
familiarity with the person was the most natural knowledge, unbiased by circumstances, less 
vulnerable to mistaken impressions, a comparison by strangers, however knowledgeable they might 
be about writing, was fraught with dangers. Such a comparison only created a presumption of 
similarity, and in criminal cases this was seen as too weak a proof.®? 


William’s argument was founded on Ann’s 1842 signature being of a woman _younger than 
the one who had signed the Will: 27 rather than 68. This partly came from what Christmas had 
reported, but William adopted it as his own judgment too. In December 1844, he wrote that when 
he saw the Will, the signature was ‘like an old lady's,’ and ‘the very opposite of Ann’s.”” He echoed 
this ten years later: 
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Miss Slack’s signature being in the light regular hand of a young lady ... The signature to the will 
... being apparently of an old and infirm person ...%! 


Christmas’s evidence is dubious, but this is how it was came out at trial: 
Old Bailey transcript 


I thought it a lighter hand; a younger hand, or something to that effect. I forget now the term I 
used—the letter was the lighter. 


Morning Post 


I told him there was something like in the style of writing, but I thought it a younger hand. I meant 
the letter was in a younger hand.% 


The Times 
I told him there was something in the hands alike, but the letter appeared to be a younger hand.°> 


Christmas was, of course, flat wrong. It was the other way round. The signature at the 
Bank — which he, unlike others, could consult — was by a young Miss Nancy in her 20s; the one in 
her letter of December 1842 was written when she was 37. 


Wilkins is reported to have said in Court, according to The Times, that ‘the real Miss Slack’s 
signature was a beautiful, ladylike, running hand,’”* something he changed in his book to read ‘The 
signature of Miss Slack, as furnished by Captain Foskett, is written in a very neat lady’s running 
hand’.” Yet the signature was similar to how Joshua wrote ‘Slack’. Many things could be said of 
him, but not that he was a young woman... Wilkins said that the signature on the forged Will ‘had 
been described as a stiff, large, upright hand, not in the slightest degree resembling the writing of 
the real Miss Slack’ and he was even more assertive in his book version: ‘Ann [sic] Slack, whose 
name was subscribed to the will, wrote a large, thick, upright clumsy hand.’ 


In May 1844, William had written simply that Joshua: ‘on the 4th January... called and 
returned the letter of Miss Slack stating that the hand writing did not agree - that there was no 


resemblance.” In his December 1844 Memorial, he quoted direct speech from Joshua, with a new 


twist which, as we have seen, was then often repeated: 


He brought the letter back in a few days, stating that, “it was now quite clear that this lady was not 
the party entitled, as the owner of the stock wrote a large stiff hand, like an elderly person ...%” 


This was to fit with the fake Anne Slack being 68 years of age. William elaborated 
unconvincingly — well, he lied (see below) — explaining that “Emma Slack’: 


produced the will, and I particularly noticed that the signature exactly corresponded with the 
description Fletcher had originally given me of that in the Bank books, namely, “Anne Slack,” like 
an old lady's, the very opposite of ’Miss Slack's, of Abbott's Langley.%8 


William had in mind (his version of) Joshua’s original report, on 4 January 1843, of 
Christmas’s comparison: 


In a few days he brought the letter back, stating, “It zs now quite clear that this lady is NOT the party 
entitled, as the owner of the stock writes a large stiff hand, like an elderly person, whilst this lady writes the 
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usual fine running hand of a young lady." He added, “that Miss Slack, of Abbott's Langley, held a 
sum of £6,000 stock, but that the signature to that and the £3,500 were totally dissimilar;- in fact, 
that the writing of this young lady was as unlike the writing of the owner of the unclaimed stock, 


as ordinary writing was unlike print.” 


But the signature Miss Nancy had provided, and which William now described as that of 
‘a young lady’ had been written when she was 37. He, on his case, did not know that at the time, 
but he certainly knew Ann’s correct age by 1854. This gives him a different consistency problem. 
In 1854, he asserted that Ann’s signature was ‘the light angular hand of a young lady’ and that on 
the Will was ‘apparently’ by an old and infirm person.!™ 


In short, William claimed that: 


(1) The signature on the Will was like that of an elderly lady and was in a common, 
uneducated style — when it does not in any way bear either of those inferences. 


(2) Ann Slack’s signature, which he received on 22 December 1842"! was that of a young 
woman, when in fact she had written it at the age of 37; again, nor does it bear any 
such inference — and, given the strong similarities with how Joshua wrote ‘Slack’, was 
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his handwriting also the ‘light regular hand of a young lady .. 
In 1854, William also relied on his letter to Baxter of 4 January 1843, telling him that the 


signatures did not match, as evidence that he had thought Miss Nancy to be a young woman at 
the time: 


That the youth of Miss Slack was the belief in my mind is evident from the term quoted from my 
letter — “the satisfaction of the young lady and her friends.’’!9 


He had not raised this before. It was probably inspired by what others had written. It came 
from both the Sydney Law Society and Archibald Michie, respectively: 


the nature of Messrs. Barber and Bircham's impressions of her age, derived from this source, are 


evident from their alluding to her as “the young lady” in a contemporary letter of business;!04 


Miss Anne Slack is spoken of in that early letter as the young lady ... Why should she be thus 
mentioned, especially in a letter to Captain Foskett, had he not described her to Mr. Barber as a 
young lady, whether twenty seven, or younger, or older? Does this look like an afterthought?!" 


William drafted letters with extreme care. His barrister J.A. Roebuck QC was well aware 
of this tactic and, rightly, accused Joshua of the same behaviour: “The learned counsel then read 
several of Fletcher's letters to Mr. Barber, which, he observed, were artfully drawn up, and 
calculated to mislead any person’.'”’ Yes, but William was even more expert than Joshua at this 
game, and he might well have deliberately written ‘the young lady’ in the letter of 4 January 1843 
for use at later date as necessary. If challenged, he might reply by turning things upside down: If 
so, why did I did not deploy it until many years later and after others had done so on my behalf? The answer is 
that he had forgotten or not pressed a rather weak and tangential argument: it could be easily 
countered as self-made evidence and possibly as a deliberate plant. But by 1854, aware that Miss 
Nancy had been 37 when she wrote her signature for him, with his sights increasingly on 
compensation, he was throwing everything he could at his opponents. His description of Miss 
Nancy as the ‘young lady’ was presented as corroboration of his belief at the time that she was 27. 
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But this means a woman of 37 would not be ‘a young lady’. In 1844 he described her signature — 
at 37 —as being ‘the usual fine running hand of a young lady.’ With his knowledge in 1854, was he 
claiming her to be a young lady at both 27 and 37? This was all to contrast her example signature 
with that on the Will of an allegedly 68-year-old woman. He would change his story whenever 
necessary to prove the argument of the day. 


A lie was mentioned above. What was it? William received the Will of Anne Slack in mid- 
March 1843. In 1854 he claimed, feebly, that he had noticed Azn’s signature to be the ‘very 
opposite’ of that on the Will. As discussed above, why would he compare the two signatures? Miss 
Nancy was no longer relevant to the facts as presented. And he had not seen her signature since 4 
January. If he had kept a copy both he and Stephen would have said so (if that would have helped). 
The signature on the Will is not obviously that of an older person. William would assume that 
anyway — from the testatrix’s supposed age. 


The signatures do not bear the weight of the various, inexpert assessments. The forgery is: 
‘a large stiff hand, like an elderly person,’ ‘like an old lady’s,’ ‘a stiff, large, upright hand,’ ‘a large, 
thick, upright clumsy hand,’ and then, “a common, uneducated style’. Ann’s signature in 1843 is ‘a 
beautiful, ladylike, running hand,’ ‘a very neat lady’s running hand,’ ‘the usual fine running hand of 


a young lady,’ and ‘fluent elegant writing’. 
Really? 


William stretched credulity to breaking point in claiming that in March 1843 he noticed 
the signature on the Will was ‘like an old lady's’ and so the very opposite of Ann’s.'’’ He does not 
claim to have compared Ann’s signature with those on the powers of attorney. Joshua might have 
shown him the facsimile he had obtained from Christmas, but William could not safely say that, 
and his comments are mostly reports of Joshua’s assertions of the differences between the two, 
(until he adopted the position himself). 


At trial, Wilkins focused on a comparison of Ann’s 1842 signature with that on the Will. 
Why did he not compare the latter with the example produced from the Bank books? 


William Erle QC did not adopt this argument but did comment: 


With regard to the handwriting of Miss Ann Slack, which Barber had said was younger and lighter 
than the signature at the bank, he would ask the Jury did they think it was sufficient for a man to 
make only one comparison of the writing? Did they not know that even a pen could make a great 
difference in one’s handwriting?!" 


In other words, William’s supposed reliance on Christmas’s comparison of the signatures 
(such as it was) was dubious because only one contemporary signature had been used (and William 
likely knew that that was inadequate). This is another reason to question the spectacularly spurious 
inferences Wilkins and others drew from what they saw. Indeed, handwriting experts ask to see as 
many examples as possible before they will venture an opinion. People do not always write 
consistently. Yet William had built one of his sandcastle defences on only one comparison; and 
his argument that Miss Nancy’s and the Will signatures were different was on the same basis. 
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William and Sir George Stephen also argued that Joshua’s real intention in obtaining the 
signature was to verify whether she was the owner. It was not. Joshua knew that she was the owner, 
already holding a facsimile of her signature from Christmas.’ Once William had seen, in 1853, 
the instructions that Sanders had given to his solicitor, which mentioned this facsimile, he knew 
that Joshua did not need Ann’s signature in December 1842 to forge the Will. 


Conclusions 
Attacking Ann Slack 


Roebuck’s attack on Miss Nancy was a grotesque error, no doubt arising from late receipt 
of the brief. He was really answering the evidence of Captain Foskett and, as at trial, to do so was 
damaging rather than helpful to William. There was no reason for Foskett to lie, and blaming him 
for the whole affair — to his ‘absurdity and untruth much of the mischief that followed was to be 
attributed’ — undermined not Foskett but Roebuck’s (and William’s) credibility. 


Denying the power of attorney? 


Within Roebuck’s category of ‘absurdity and untruth’ was Foskett’s alleged denial that Miss 
Nancy had ever executed a power of attorney. But it was Roebuck who was being absurd and 
pressing an untruth. There is no evidence that the Captain made such a denial. Wilkins did not 
mention it during the trial; although he invented it in the published version of his speech. Roebuck 
no doubt picked it up from there; he had no other source to support this assertion. 


Finally, if any such denial had been made, William and Joshua could and almost certainly 
would have deployed it as a third reason to reject Ann, because they knew that she had executed a 
power of attorney. 


Sanders in a sailor suit 


A major theme of William’s defence was that he had been deceived by Joshua. He 
(belatedly) produced one of his own clerks, Thomas Howarth, to support this by giving evidence 
that Sanders had come to 28 New Bridge Street while got up as a seafarer. William was also to 
mention that Georgiana was disguised when she came to his office as Eliza Burchard. The seafarer 
argument fails for the same reason: both Georgiana and Sanders needed to be in costume for their 
attendances with William at Doctors’ Commons, and, moreover, for the eyes of the staff in Barber 
& Bircham. 


Mary Hunt's dividends from 1806 to 1829 


William should not have been criticised for failing to investigate why Mary Hunt had not 
received her dividends from 1806. Her attorneys had received them. She was dead. On the false 
facts of the Hunt transaction, there was no period in which the dividends had not been claimed 
by a living Mary Hunt. However, the transaction still had similarities with other frauds: 
inexplicably, the Will recited a former address; the only asset mentioned in it was the unclaimed 
stock; the late-appearing Thomas Hunt was another sole executor and beneficiary. William dictated 
a memorandum for the proctor to explain the delay in Thomas coming forward but did not explain 
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where the Will had been for 13 years, suggesting that William had not investigated that; although 
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he later (in December 1844) came up with a story that it had been kept by a neighbour. 


There was no documentary evidence to show that William attempted to identify any other 
assets of Mary Hunt and, as usual, he certified the value of the estate as effectively only the 
unclaimed stock. T.C. Thatcher, a clerk with Iggu/den, Puckle, and Puckle gave evidence at Mansion 
House: ‘Mtr. Barber replied that the property was under £2,000.’'"' The money obtained from the 
Bank was £1,645.60. The Court’s error was minor in comparison to the overall evidence against 
William. 

William’s behaviour in 1850 is also of concern. He had been present at Mansion House 
when the prosecution set out the true position, that Mary Hunt’s attorneys had claimed the 
dividends from 1806 to 1829 or so. When Thesiger mistakenly told the Court that they had been 
unclaimed for that period, William did not tell his own counsel to correct the error. It is quite 
possible that he let the error pass in the hope that it would appear in the judgment and give him a 
criticism to level at the Coutt. 


And he ignored the truth in his later arguments, proceeding on the false basis that the 
dividends had indeed been unclaimed during that time. This was to give him a basis to attack the 
Bank for only paying Thomas Hunt 10 years’ worth of arrears when they could see from their 
records that over 30 years’ worth should be paid. And, if the Bank could not bring itself to 
investigate the facts properly, how could he, a mere solicitor, be expected to have done so? But 
these assertions were false: the Bank’s records would not show unpaid dividends from 1806. 


Ann’s signature — ‘the means of forgery’ 


Was Patteson J wrong to describe the obtaining of Ann’s signature in 1842 as the ‘means 
of forgery’? No. 


As Sir George Stephen accepted, Ann’s 1842 signature did comprise the means of forgery: 
it could well have been copied onto the Will to make it similar to the signatures held by the Bank. 
This justified the Court’s criticism of William for seeking the signature in the first place. 


William’s answer is that this did not happen: the 1842 version was not copied onto the Will 
and indeed the two signatures were not similar. The judgment said: ‘And now the means of forgery 
having been obtained through Barber’s application for the signature, after a convenient interval, 
the will and the sole legatee and executrix are produced to Mr. Barber’. The 1842 signature was a 
key component in the overall fraud, being used as a — the only, or primary — justification for 
excluding Miss Nancy as beneficiary. 

The means of forgery had been obtained, but does not appear to have been used, no doubt 
because Christmas told Joshua that the signatures would not be compared. And he was right: they 


were not. 
Dekiberately different signatures? 


Was Joshua worried that William would notice if the signature on the Will was similar to 
Ann’s of 1842? That is a key basis of the argument for Joshua making them deliberately different. 
It does not stand up: William had no copy of the 1842 version and had no reason even to consider 
a comparison of the excluded, 27-year-old Ann’s signature with that of a woman of in her late 60s. 
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He was more likely — but not very likely — to have noticed that Ann’s signature was similar to how 
Joshua wrote ‘Slack’, but why should he even consider either possibility? 


For a very precise and intelligent lawyer, William’s references to these signatures are 
troublingly vague and difficult to unravel. 


Inexpert evidence 


All the guff promulgated by Christmas, Joshua, William and Sir George Stephen 
immediately suggests to an attentive observer that they were inferring a ridiculous number of facts 
from two signatures: 


a. age — ‘young’ lady vs. ‘elderly’ 


b. health — ‘young lady’ vs. ‘an old and infirm person’!”” 


c. level of education — ‘uneducated’ vs. ‘that beautiful running-hand which young ladies 


were taught at boarding-schools’!” 


d. social class — ‘common’ vs. ‘ladylike’. 


There was no proper basis for the assertion that Ann’s 1842 signature was that of a young 
lady. She was in her late 30s when she wrote it. There is nothing in the signature on the Will to 
suggest that it was by an older, infirm, uneducated, common person. If anything, Ann’s rather tight 
signature suggests an older person while that on the Will is looser and more relaxed. And 
Christmas’s evidence, that the 1842 signature was by someone younger than the person who signed 
the powers of attorney was nonsense: they were both by Miss Nancy and she was 12 years older 
when she wrote her example letter in 1842. 


Hypothetical consequences of Roebuck’s arguments 


Assume for a moment that the Court was wrong about the ‘means of forgery’. What were 
the possible implications? Errors in judgments matter, but not as much as William would want us 
to believe. Every day, real and imagined mistakes of judges are argued over in appeal courts 
worldwide. And they do make them. The primary question is: does the error undermine the overall 
decision of the Court? The absence of any right of appeal in criminal cases until 1907 means that 
there was no law about ground of appeal in 1844. The civil appeals process was ‘archaic, disordered 
and bordering on the chaotic.” 

Some guidance comes from the 1907 Act which required the new Court of Appeal 
(Criminal Division) to allow an appeal when a jury’s decision: 


(1) is unreasonable or 

(2) cannot be supported having regard to the evidence, or 

(3) that the judgment of the court before whom the appellant was convicted should 
be set aside on the ground of a wrong decision of any question of law or 

(4) that on any ground there was a miscarriage of justice. 
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Perhaps because judges became tired of barristers arguing about what each of these limbs 
meant, the current law has become much simpler. The Court ‘shall allow an appeal against 


conviction if they think that the conviction is unsafe’.'” 


The current law in civil cases is similarly brief with two key words, wrong or unjust: 


The appeal court will allow an appeal where the decision of the lower court was— 

(a) wrong; or 

(b) unjust because of a serious procedural or other irregularity in the proceedings 

in the lower court.'"° 

It seems very doubtful that William’s criticisms of the judgment would have been accepted 
by a Court as fitting into any of these grounds. Nor should we be distracted too far from the main 
task of this narrative, which is to evaluate whether William was complicit, reckless, negligent or 
entirely innocent. In the context of his campaign, he was wise to try to undermine the judgment — 
because it was, and is, very harmful to his cause. 


Ai case ‘of great difficulty and delicacy’? 


Roebuck completed his arguments by going back to the limits the Court had imposed on 
them. The judges were (or wanted to sound) sympathetic, and Lord Campbell, according to The 
Times said, ‘the case was one of great difficulty and delicacy, and the learned counsel (Mr. Roebuck) 


had stated it with great perspicuity, force, and propriety.’'” 


This comment is picked up by 
Polden.''® But Campbell had not made a general comment about the case. He was sympathising 


with the difficulty and delicacy faced by Roebuck. 


The Evening Standard reported: ‘Lord Campbell said that the learned counsel, under 
circumstances of considerable delicacy and difficulty, had discharged his duty with great perspicuity 
and propriety.’ The Morning Post had: ‘Lord Campbell said Mr Roebuck, under circumstances of 
considerable delicacy and difficulty, had fully performed his duty to his client, and made a 
statement of great force and propriety.’'”” In the context, and in the light of the firmness of the 
Court’s findings in both 1850 and 1851, it seems that Campbell was clearly referring to Roebuck’s 
difficult position rather than to the case itself — which, as we shall now see — the Court considered 


to be very clear. 
The power of Roebuck’s arguments 


The Court had listened to Roebuck with great courtesy, but was unmoved. Lord Campbell, 
120 


Chief Justice of the Queen’s Bench, delivered a short and punchy judgment. 


1. Lord CAMPBELL C.J. - We have deferred giving our opinion upon the fresh application in this 
case made in last Easter term, that we should have an opportunity to peruse the additional 
affidavits, and to reconsider the judgment formerly pronounced by the Court in discharging the 
rule granted to show cause why Mr. Barbet’s certificate as an attorney should not be renewed. 


2. Having done so very deliberately, and without regard to any technical difficulties which might have 


stood in the way of our giving full effect to any equitable circumstances, we are deeply concerned 
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to be obliged to declare that we see no sufficient reason for altering the view before taken of his 
conduct in these transactions. 


3. I may mention that although I had not the honour to be a member of this Court when the former 
judgment was pronounced, I have several times perused that most elaborate judgment, and I 
entirely concur in the conclusion at which my learned brothers have arrived - that if Mr. Barber 
was not directly cognisant of the frauds in the forgery cases, or some of them, it was because he 
must have been wilfully blind, and did not choose to inquire into the character of these transactions. 


4. Ifsuch was the state of his mind when acting as Fletchet’s attorney, and enabling that wicked man 
in four successive cases to avail himself of forged wills, although he might not be a party to the 


forgeries, surely he is not a fit person to be permitted to practise as a solicitor. 


5. Had he been merely the dupe of Fletcher, God forbid that he should be debarred from the exercise 
of his profession even if he were chargeable with a high degree of indiscretion and supineness; but 
if an attorney, suspecting that his client is engaged in a systematic course of fraud and forgery, 
continues to act for him as if he were assisting to enforce just rights, and to give effect to genuine 
documents, he is guilty of gross misconduct, although not originally privy to the frauds, and 
although never informed of the manner in which the forged documents were obtained, and 
although, to carry on the imposture, persons may be introduced to him acting in a feigned name. 


6. The principle on which the Court proceeded cannot, therefore, be disputed; and I think that the 
proof supported the inference they drew. 


7. In the new affidavit we find no facts brought forward to alter our opinion. Fletcher’s exculpation 
of Mr. Barber is made more distinct and prominent; but from long experience we have learned that 
little weight is to be given to the statements of such a convict as Fletcher, and he leaves untouched 
the main facts on which we consider suspicion, amounting to complicity, must have entered Mr. 
Barber’s mind. 


8. Unfortunately for Mr. Barber, we are greatly strengthened in the belief that a just view of his 
conduct was before taken by the Court, from the information he has afforded us in his new affidavit 
as to the principles on which he acted. In commenting on one of the cases of forgery, he saith- 


“that the instructions given to me by the said J. Fletcher neither in this case nor in any 
other case involved or directed any deceit, mis-statement, or mis-representation, nor even 
any suppression of the truth on the part of this deponent, except so far as might be 
necessaty to prevent parties from setting up unfounded claims, or sustaining claims that 
were well founded to the prejudice of the said J. Fletcher’s title to just and reasonable 
compensation: denies that he ever practised any deceit or any suppression of the truth, 
except so far as [in the exercise of what he considered to be a sound professional 
consideration!*!] was necessary to avoid the success of unfounded claims tending to 
litigation, and to secure such a compensation as aforesaid to a client whose business was 
valuable to this deponent, and whose character and objects he had at that time no reason 
to distrust.” 


9. ‘This remarkable passage seems to us to afford a clue to Mr. Barber's whole conduct, and confirms 
us in the belief that, although he might never have contrived the forgeries, nor been Privy to the 
execution of them, he chose to be ignorant of all the particulars which it would have been 
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inconvenient for him to know, and that he wilfully abstained from making such inquiries as a 
respectable attorney ought to have made, because he felt he must either have declined the business 
and quarrelled with Fletcher, or have become an active party to the transactions, however guilty 
they might have turned out. 


10. Adhering to the principle of the former decision, and finding nothing in the affidavit to induce us 
to vaty from the conclusion of fact which the Court have taken, we are bound to refuse the rule to 
show cause, which was moved for by Mr. Roebuck; and we wish it to be understood that this is 
out final judgment, which the misconduct of the individual has drawn down upon him, and which 
a due regard for the pure administration of justice has required us to pronounce. There will 
therefore be no tule. 


The alleged errors in Patteson J’s judgment did not persuade the Court. 


Lord Campbell took the opportunity to set out the underlying principle very clearly (in 
paragraph 5), namely that lawyers are guilty of gross misconduct if they continue to act for a client 
whom they suspect of engaging in a systematic course of fraud and forgery. The word ‘systematic’ 
is not so much part of the principle as a comment on Joshua’s activities. Campbell also took care 
to connect it with the evidence: “The principle on which the Court proceeded cannot, therefore, 
be disputed; and I think that the proof supported the inference they drew.’ 


An important finding is that Joshua’s Declarations were essentially formulaic and left 
‘untouched the main facts on which we consider suspicion, amounting to complicity, must have 
entered Mr. Barber’s mind.’ William (and Sanders to a large extent) did not descend into any clear 
factual statements that helped William, as mentioned before. They made assertions in line with 


William’s (list of) favourite arguments. 


This Court was firm: its decision that ‘suspicion, amounting to complicity, must have 
entered Mr. Barber’s mind’, is a finding that such suspicion and complicity were in his mind. 
Solicitors cannot evade their responsibility by turning a blind eye and asking no questions: ‘he 
chose to be ignorant of all the particulars which it would have been inconvenient for him to know, 
and ... he wilfully abstained from making such inquiries as a respectable attorney ought to have 
made’. 


Nor could the Court resist adding its own blow (paragraph 8): William had admitted that 
he engaged in deception (because it was so blindingly undeniable) while trying to argue that he did 
so to protect his client, apparently on the advice of the great Sir George.'’” Yes, lawyers must do 
their best for their clients, but they are on very dangerous ground if that involves them in deceit. 


And there is more. One extraordinary aspect of this decision is that Lord Campbell, Chief 
Justice, who condemned William, was the same man who in November 1846 had advised Sir 
George Grey to grant him an conditional pardon: his letter dated the 9" of that month, from his 
London home at Stratheden House, is quoted in Chapter 26.'* It seems that a much mote detailed 
encounter with the evidence, and hearing arguments in reply to those of William, convinced him 


of his culpability. 
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Chapter 35 — Onslaught: The Final, Frontal Counterattack 


...to quote the words of one our most eminent public men, himself an ex-judge of the 
highest rank, whose name, however, I have not yet obtained permission to publish, 
though I have asked it, that “I have stated the cause so fairly, that he felt he had both 
sides before him as clearly as if he had heard counsel on both.” 


Sit George Stephen’ 


What can be more absurd or unsatisfactory than the present position of Mr. Barbet’s 
case? On evidence thoroughly sifted before a jury he is condemned, and on evidence 
before a Secretary of State submitted to none of the ordinary tests of justice, he is 
pardoned. We had a case not many months ago subjected to the same process, with 
substitution of a less punishment in the place of pardon; but in that case the Home 
Office took the opinion of a judge, whereas Mr. Barber's is without even such scant 
satisfaction of the forms of judicial investigation. 


The Examiner’ 
William’s counterstrike was formidable. 


He marshalled all his forces, reinforced with new blood, and unleashed his bottomless 
powers of industry and rhetoric. 


After his crushing defeats in 1850 and 1851, he would have been excused for slinking away 
to lick his wounds in Boulogne or, his hotbed of support, in Brentford (see Chapter 22, ‘Public 
Petitions’). Instead, he redoubled his efforts and changed focus: from the law courts to the court 
of public opinion. He was to pursue three lines of attack. A committee was working for him on 
the case and was searching for new evidence (which might also give him some leverage to go back 
to Court). He worked on a new edition of his Book, publishing the ninth in 1853. And he was 
behind reworkings of Sir George Stephen’s ‘Vindication of the Royal Pardon’. 


William and Sir George flock together 


William and Sir George collaborated’ in producing more editions of The Royal Pardon 
Vindicated, now also incorporating criticism of the 1851 decision of Lord Campbell and his fellow 
judges.* A change to the title is very William: psychologically subtle. It elevated the case from a 
local contretemps between a solicitor and the Law Society to a national concern. 


Editions 1 and 2 (1851): “The Royal Pardon Vindicated, in a Review of the Case between 
Mr. W.H. Barber and the Incorporated Law Society.’ 


Editions 3 to 5 (1852): The Royal Pardon vindicated in reference to the claims of Mr. W. 
H. Barber on the Justice of the Country. 


That the two men worked together is confirmed by Stephen’s reaction to the 1851 
judgment. William had used the opportunity of the second case to produce another affidavit, 
answering the Patteson judgment. In the second judgment, Lord Campbell had quoted this 
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affidavit back at him — the part where he had admitted acting deceitfully. This had, Stephen wrote, 
‘been introduced by myself.’ He aimed to counter the concern in the judgment of Patteson J that 
William had misled people, such as Captain Foskett. Stephen’s advice to admit deceitful conduct, 
while attempting to explain it away, demonstrates very poor tactical judgment. (His practice at the 
Bar being only ‘fair’; one can imagine that he browbeat young barristers and solicitors in the North 
where he worked, but competent barristers and senior judges, if he appeared before them, would 
not have much time for him.) In accepting responsibility for the offending passage, he was 
deflecting attention onto himself to help William, but neither man could avoid the fact that the 
affidavit was William’s sworn evidence. 


Suspicion and dishonesty 


William and Stephen set about answering Lord Campbell’s judgment of 1851. In typical 
fashion, Stephen set up a false premise intended to reduce the issues to one he could (try to) 
answer. Because, he argued, the Court found that suspicion amounting to complicity must have 
entered William’s mind, the sole question for decision had been that of complicity, of guilty 
knowledge. He wrote: 


“Suspicion amounting to complicity” is, in other words, guilty knowledge: here there can be no 
mistake, no misconception, no beating about the bush to find the question. We now know from 
the highest authority with what we have to grapple, and that knowledge admits us into examination 
of a// the evidence and a// the facts from first to last: it is not suspicion, but guilty knowledge that 
we have to disprove, and, désproving that, the court itself admits that Mr Barber was only a dupe, but not 
on that account disqualified for his profession.° 


Using a false premise to demonstrate that it has not been fulfilled is one of the grubbier 
forms of argument. The Court did not decide that the question it had to answer was whether or 
not William had guilty knowledge. The core principle was expressed by Lord Campbell in terms 
of suspicion: ‘if an attorney, suspecting that his client is engaged in a systematic course of fraud 
and forgery, continues to act for him as if he were assisting to enforce just rights, and to give effect 
to genuine documents, he is guilty of gross misconduct’. Guilty knowledge was required for 
William to be convicted of crime, but suspicion, turning a blind eye, and continuing to act for 
Joshua, were enough to make him unfit to be a solicitor. Stephen himself accepted that Campbell’s 
statement was ‘intelligible enough; and, indeed, so very obvious that no man of common sense 
will dispute it,’ but he then tried again to conflate suspicion with guilty knowledge, concluding, 
spuriously, “Thus suspicion resolves itself into knowledge, though it may be very limited and 
partial.”’ 


Suspicion is not knowledge. William was found complicit because to suspect, to act with 
wilful blindness by not asking questions, and so to enable a client’s wrongdoing, amounts to 
complicity (but is not the same thing as ‘guilty knowledge’ namely being a co-conspirator fully 
awate of the fraud). 


Modern case law has addressed these, and other distinctions, when dealing with allegations 
of dishonesty. Defendants in predicaments similar to William’s insist that they had no suspicions. 
With braces added to that belt, they argue that, even if they had had some suspicions, they cannot 
be found dishonest if they did not personally realise that they were complicit in another’s 
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wrongdoing. This has arisen mostly in cases where a defendant is sued for what is known as 
‘dishonest assistance’ in a breach of trust. The leading case comes from the Barlow Clowes default 
in which £190m of investors’ money (or of people who thought they were investors) went astray. 
Peter Clowes went to prison for 10 years, but victims sued those who had worked with him, 
alleging that they suspected he was stealing the money but deliberately asked no questions. The Privy 
Council in Barlow Clowes v Eurotrust approved a finding of the trial judge: 


She said that liability for dishonest assistance requires a dishonest state of mind on the part of the 
petson who assists in a breach of trust. Such a state of mind may consist in knowledge that the 
transaction is one in which he cannot honestly participate (for example, a misappropriation of 
other people's money), or it may consist in suspicion combined with a conscious decision not to 
make inquiries which might result in knowledge ... Although a dishonest state of mind is a 
subjective mental state, the standard by which the law determines whether it is dishonest is 
objective. If by ordinary standards a defendant's mental state would be characterised as dishonest, 
it is irrelevant that the defendant judges by different standards. The Court of Appeal held this to 
be a correct state of the law and their Lordships agree.’ 


It is surprising that this problem was not resolved until 2005. Even more surprising, it was 
only in 2017 that the UK Supreme Court overruled case law applied for decades (hard luck to all 
you who lost a case under the law when it was ‘wrong’...); and made clear that the test in Barlow 
Clowes was the correct one.’ Lord Campbell had nailed the point in 1851, albeit in the context of 
misconduct by solicitors, who (despite their protestations of ignorance) are better placed than most 


people to understand or suspect what their clients are up to. 


Weirdly, Stephen also asserted that ‘there is no evidence of suspicion quoted by their 
Lordships (and probably for the sufficient reason that there was none to quote),’ when the 
judgment is replete with such reasons, such as: ‘Anne Slack’ being dead in October 1842, yet alive 
instead until February 1843; the suspicious aspects of the three forged Wills themselves; Joshua 
suddenly producing ‘Emma Slack’ out of a hat and William rushing her off to Doctors’ Commons 
without making any inquiries; and the very clear, “To put it most favourably for Mr. Barber, he 
must have known that the business originated in a way that could not be disclosed, and could not 
be carried on without a series of deceits and concealments.’ 


One can debate whether one or more of these factors was evidence of suspicion, but 
Stephen himself risks dishonesty by arguing that no evidence was identified to justify the finding 


that William must have harboured suspicion. 
The friend at the Bank 


In fairness to Stephen, his description of the facts was manipulated by William’s often 
subtle or largely invisible changes of expression in earlier documents. The following example has 
been seen before, the point here being that Stephen did not know about the original version. In 
his (unpublished) May 1844 Petition, William wrote that Joshua said, ‘he had a friend at the 
Bank who gave him confidentially every information ...’'” In his December Memorial and its 
tightly amended version in his 1849 Pamphlet (which, importantly, was also what the Cort was 
effectively told about this), he had removed mention of a friend, taken out ‘confidentially,’ and he 


certainly toned down ‘every information’."! 
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How did Stephen comment on this? He used an unattributed near-ish paraphrase of 
William’s amended comment: 


Pletcher, for the first time, told Mr Barber, that “having the means of obtaining information at the 
bank as to the particulars of unclaimed stock, he devoted some portion of his time to inquiry for 
the owners...’”!2 


Stephen used this as a launching pad for another completely new argument. 


The information came from an official source 


Sit George accepted that ‘Anybody, of course, could perceive that, in some insulated case, 
a will might be forged to give a colourable claim to a supposed legatee’, but he immediately 
qualified this: 


Even if it had been possible for such a thought to flash across his mind, the suspicion would 
instantly have been dispelled by Fletcher’s avowal, that it was from the Bank itself that the 
information came. ... But it has been observed, that the very avowal of a private but official source 
of information, ought to have put him on his guard. The answer is twofold. The fact of its being 
official seemed to divest its secrecy of criminality; and the very object of the information was 
apparently more than legitimate — it was benevolent; it was to restore lost property to its rightful 
owner; and though it might occur, and probably did occur, to Mr. Barber that it was rather a 
singular and circuitous course to effect this object, there was nothing in the act itself inconsistent 
with this assumed benevolence of purpose... 


This is underpinned with yet another false premise, or two: that the information came 
‘from the Bank itself and that it was ‘official’. Stephen recognised that the source was ‘private,’ 
which essentially means that it was not open, or indeed official. He made no mention of the 
corollary of this privacy — that William was repeatedly told how important it was that the informant 
should not be unmasked. 


Christmas becomes a stockbroker 


In 1854, probably because he thought Stephen’s ‘official’ source argument was weak, 
William rather recklessly came up with a different and contradictory angle: namely, at the time of 
the frauds, he thought Joshua was getting his information, not from someone in the Bank, but 
from a stockbroker. He described how stockbrokers had ‘a locker in the Rotunda of the Bank, 
where they carried on business’ and 


whenever Fletcher spoke or wrote to me of obtaining information through ‘his friend at the Bank,” 
I had no other belief than that the friend alluded to was a stockbroker, who was sufficiently well 
known to the authorities to obtain the information not indiscriminately gtven to the public.'4 


This is, even for William, shockingly brazen. It took him 10 years to think it up and it must 
have been a very late thought as well — because it was in direct opposition to Stephen’s ‘official’ 
argument. Yet William was probably inspired to invent this because of something Stephen had 
written, about the potential for him employing a stockbroker to get information from the Bank: 


he might stumble on the truth by making the comparison of handwriting for himself; for he might 
have done so, through his own stock-broker, without any breach of confidence or instructions.'> 
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The breadth of information that Christmas provided has been described before: it was, 
no doubt, well beyond what a stockbroker could properly find out from the Bank. William himself 
had identified the informant as being ‘his friend in the Bank’'® and he made frequent comments, 
or quoted documents, which made clear that Christmas was part of the Bank (and not a 
stockbroker), as the following quotations show: 


(1) he had received a letter from his friend stating that the error had been corrected.'” 
(2) My friend has informed me there are a great many of the name of Slack in the Books...'8 


(3) said he, “my friend will see to that; I am surprised they should have made both parties 
“deceased,' even though they consider them to be one, it is not their usual practice.” Whether 
he endeavoured to get Christmas to alter the books and failed, or whether Christmas promised 
to do so, and either forgot it or found it impracticable, I have no means of judging...!° 


(4) there was a very good reason, or rather plausible pretext, assigned for some precaution, namely, 
that his appearing in Bank matters might lead to the disclosure of his connection with his 
friend there.” 


(5) He, however, dissuaded me from this, observing, “It will only afford him another opportunity 
of probing you, to learn, if possible, from whom the information was originally obtained about 
the stock; but I know all that is doing at the Bank as well as Mr. Freshfield does, and that the 
error will be soon corrected—depend upon it, you will hear no more of the matter.””?! 


(6) He said, “I shall be pressed to divulge the name of my informant at the Bank.”?2 


(7) He again urged, that he was afraid they would press him as to his informant at the Bank, and 
suggested that before he appeared as a witness we ought to have some further conference. I 
replied, with some warmth at his hesitation, “Even if you should be pressed to reveal the name 
of your Bank friend, I can't help it... 


The arguments fail. Stephen’s claim that the source of information was ‘official’ was new 
and at complete variance with the evidence. William’s startling invention 10 years after the event 
that he ‘had no other belief than that the friend alluded to was a stockbroker’ was opportunistic 
and dishonest. 


Wilfully blind (confusion) 


Like William, Stephen enjoyed recounting the anecdote about Hyatt’s humiliation in the 
witness box: when Wilkins invited him to unfold his own bill and reveal the date of William’s visit 
to be October rather than May. Entertaining though the story is, it says nothing about William’s 
state of knowledge or suspicion. On that, Stephen ranted strangely: 


it is one of the peculiarities of the judgment (one scarcely knows what decorous expression to find 
for it), that it is difficult to determine what it does mean. Either Mr. Barber was wilfully blind to 
Pletcher’s guilt, or he was not: if he was wilfully blind, he was criminal; if he was not wilfully blind, 
he was innocent, and there is neither authority for the dictum, nor common sense in the idea that 
a man is unfit for the profession because he has been deceived.” 


This is embarrassingly daft. Patteson J’s judgment is not difficult to understand. First, is 
the Court’s finding that William had been ‘wilfully blind’: 
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Upon the whole, there seems the strongest reason to conclude that if Mr. Barber was not directly 
cognizant of the frauds in the forgery cases, or some of them, it was because he must have been 
wilfully blind, and did not choose to inquire into the character of those transactions. 


Second, complicity with Joshua was proved: 


we regret to say that we cannot but see such proofs of Mr. Barber's complicity with Fletcher 
in many parts of these transactions as renders it our imperative duty to decline to grant him his 


certificate ... 


Third, in reply to Stephen’s insistence that if William had been wilfully blind then he was 
criminally guilty, the answer is, Indeed, and that was the Court’s view — ‘we should have found it 
extremely difficult, after well weighing the explanations now afforded to arrive at any other 
conclusion than that to which the jury arrived,’ namely a verdict of guilty. Perhaps we can help 
Stephen with a ‘decorous expression’ he could not find to describe the judgment: char and correct. 


The extract from a letter to Joshua from Christmas 


Another example of how Stephen was sucked into William’s scrupulously edited version 
of events is the peculiar incident of Joshua leaving William with, only, the ‘extract’ of a letter from 
Christmas. William originally wrote in his December Memorial that Joshua gave him the extract 
‘but without showing me the letter itself.” He changed this in the supposedly exact copy of that 
Memorial, when published in his 1853 Book, to say that Joshua gave him the extract ‘but without 


leaving me the letter itself - 


The ‘extract’ was said to confirm that the handwriting of Miss Nancy was different from 
that on the power of attorney. But it did not say that (despite the impression William gave) and so 
the claimed confirmation, on William’s story, had to be in the letter; yet William first wrote that he 
had not even been shown the letter. This could lead to questions about how then could he know 
what was in it? Consequently, he changed the verb to say that Joshua did not /ave it with him, 
causing, no doubt, some readers to assume that he had read it — and leaving him scope to say that 
it had not been left but he had read it, an option unavailable if he had not been ‘shown’ it. When 
it came to briefing Stephen (who had no personal knowledge of the facts) William massaged this 
further, leading Stephen to add a new gloss while also protecting William from having handled the 
letter. Stephen reverted to William’s original position — that it was not shown to him but added 
that it had been read out by Joshua: 


He [Fletcher] therefore affected to read a letter from his “friend at the Bank” (taking good care not 
to show it, and never from first to last revealing the name of Mr. Christmas), to the effect that Miss 
Slack’s signature wholly differed from the stockholdet’s...?” 


Stephen had no choice but to rely on William for this sort of information, but it is 
important to be aware of how, between them, they carried on his established strategy of massaging 
facts by subtle alterations to text. A shard of truth also sticks out from Stephen’s version. The 
implication of Joshua ‘affecting’ to read a letter from Christmas is that there was no such letter. 
Indeed. 
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Never before in our criminal annals 


Stephen set up yet another Aunt Sally, that William could not have understood that a fraud 
was being perpetrated because it was so new and complicated: 


No doubt Mr. Barber himself would have equally shunned it, had such a case ever before been 
recorded in our criminal annals. It is easy enough to appreciate the hazard after it has been exposed, 
as the sunken rock becomes visible at low water; but to suspect such artful and deep machination, 
argues not a shrewdness, but a wickedness of mind only inferior to that of the man who devised 
it. A man must be well practised in the excogitation of villany [sic], to suspect a system of fraud so 
new, that it had never been heard of or conceived till the middle of the nineteenth century.”8 


So new? The core of the frauds was simple. In in all four cases, there was a forgery. In 
Stewart, it was of an administration bond. There was personation. William was repeatedly warned 
in the first case, Szewart, that the deceased had no sister, but persisted in (and accelerated) the 
process of getting the estate paid to ‘Elizabeth Stewart’. In the other three frauds, forged Wills 
were produced, supported by more personation. There was nothing new about this sort of 
behaviour. William himself wrote in 1854 that he had been ‘under the impression’ that ‘Fletcher’s 
frauds were ... of a totally novel character,’ but had lately heard (‘August last’) of the 1826 case of 
Francis James Rigaud, which he described: 


This person had successfully practised a series of frauds upon the Bank of England by forged 
administration bonds, forged powers of attorney, and personations, of a character precisely similar 
to those of Fletcher.” 


Why did William undermine Stephen’s ‘novelty’ argument? Sir George is left looking 
ridiculous (never before ‘recorded in our criminal annals’?). William could not resist deploying the 
Rigaud case to attack (a) ‘Mr Freshfield,’ who was a witness in the Rigaud case; and (b) the Bank 
for allowing itself to be defrauded by Joshua in the same way not long after Rigaud’s forgeries had 
been uncovered (given that Joshua apparently started his criminal activities some years before 
involving William). 


Looking at the question more broadly, in The Punishment of Forgery in Eighteenth Century 
England, Randall McGowen finds that, in the century before that in which William lived, the most 
frequent forgery cases involved a factor common to those studied here: forged Wills and other 
documents were used to establish entitlement to money owed by the authorities (in our case, the Bank 
of England, or the Commissioners; in McGowen’s, the Navy Pay Office’). The target was the 
often-substantial back pay due to sailors who had been at sea for many years but had died or 
perhaps assigned their entitlement to someone else: 


By my rough count, of 57 cases of various kinds of forgery between 1714-1730, at least 24 involved 
cases of this sort, forgeries of wills, letters of attorney, or receipts, all intented [sic] to gain money 
due to sailors.3! 


McGowen gives two examples of female fraudsters who remind us a little of Joshua (or a 
combination of Joshua and William perhaps): 


Leah Wilkinson was described in 1727 as being “one of those vile persons, who makes a practice 
of drawing up false powers, and letters of administration, and thereby cheating and defrauding the 
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widows of such seaman as die in the voyage”. In this particular case she was charged with forging 
a sailor’s will. She pleaded her innocence and ignorance, but “she talked of administrations, 
probates, and broad seals with as much dexterity as if she had been educated at Doctors [sic] 
Commons”. She was found guilty and sentenced to stand in the pillory near the Pay Office and to 
be imprisoned for twelve months. A further indication of the nature of this business came in the 
trial of Mary Jones and Mary Freeman who were indicted for contriving to procure “letters 
testamentary” in order to defraud the heirs of a seaman of his wages. The two women had 
conspired for one to appear at the Doctors Commons in order to gain a power of administration, 
which she would then sell. They both appeared to be guilty, but as a result of errors in the 
indictment they were acquitted.*? 


McGowen also explains why, as we briefly saw in Chapter 1, forgery was such a feared 
crime that it attracted the death penalty until, after a heated debate around 1830, that was largely 
changed to transportation. He starts by quoting Adam Smith, who wrote: 


Forgery is the next thing we are to consider. Whenever written obligations came to be binding, it 
became absolutely necessary that all frauds of this sort should be prohibited. For otherwise one by 
forging an obligation might extort any sum he pleased. Forgery therefore is both by the English 
and Scots law capitally punished;** 


Smith justified this later: 


A man may be injured in his personal estate by fraud or forgery. The natural punishment of the 
dolus malus [evil deceit] is not death, but some sort of ignominy such as the pillory. Some frauds, 
however, on account of the facility and security with which they may be committed and the loss 
they occasion, are justly subjected to capital punishment. ...Forgery is also punished capitally, and 
nobody complains that this punishment is too severe, because when contracts sustain action 
property can never be secure unless the forgeing [sic] of false ones be restrained. However, the 
forgery of every deed is not capital, but only the forgery of deeds payable to the bearer on demand, 
because any forgery of a deed regarding the conveyance of land may easily be discovered before 


any dammage [sic] be done.** 


In 1825, an American philosopher named William Paley wrote that forgery could destroy 
society: ‘till solitude and barrenness overspread the land.’ McGowen notes that Paley and Adam 
Smith agreed that forgery ‘was not just like others [sic] offenses against property; it was worse, far 
more fatal in its consequences because it impaired the dynamic principle that sustained economic 
life.” Earlier worries, particularly the losses around the South Sea Bubble, meant that, in the 
eighteenth-century, the death penalty for forgery in England was greatly extended: 


If any person, after the 29% of June 1729, shall falsely make, forge, counterfeit, or cause or procure 
to be falsely made, forged, or counterfeiting any deed, will, testament, bond, writing-obligatory, 
bill of exchange, promissory note for payment of money, or any acquittance or receipt, either for 
money or goods, with intention to defraud any person whatsoever; or shall utter or publish [such 
instruments] ..., then every such person, being thereof lawfully convicted, shall be deemed guilty 
of forgery, and suffer death as a felon, without benefit of clergy.%° 


Forgery, often of Wills, was a frequent theme in novels and plays in the 18" century. Paul 
Baines in The House of Forgery in Eighteenth-Century Britain (1999) gives examples such as Wycherley’s 
The Plain Dealer (1677), Horatio Walpole’s The Castle of Otranto (1764), Sarah Fielding’s David Simple 
(1744), Samuel Richardson’s Clarissa (1748), and Charles Macklin’s Will and No Will;_A Bone for the 
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Lawyers (1746) which was produced on the London stage and involved the personation of a testator 
hae 


to produce a forged Will.’ The character Shark urges a servant, Lucy, to help him dress as the 


testator: 


Give 'em me, quick, quick—ask no questions—so—now my Cap—my gouty Slippers, my Flannels 
for my hands, here, here, pin them on, pin them on, quick—dquick, so! And now my great Chair— 
and now I am damnable ill—O sick, sick,—Auh—Auh—Auh! Go and tell my Master how I am 
transmogrified, do you hear, and bid him not be surprized let what will happen, but first send up 
the Lawyers. (Exit Lucy) Lawyers have often made false Wills for their own Interests, and I see no 
reason now why they mayn't make one for mine. I am sure I have as good a Title to be a Rogue as 
any of them all, for my Father was an Irish Solicitor, my Mother a Yorkshire Gipsy, I was begotten 
in Wales, born in Scotland, and brought up at that famous University of St. Giles pound, and now 
he who has a better Right to be a Rogue than me, let him put in his Claim.%8 


In 1824, the press reported the trial of Henry Fauntleroy, a banker who had funded his 
failing business by forging powers of attorney over some sixteen years.” The genuine powers 
enabled him to receive clients’ dividends, but they did not authorise him to sell the underlying 
stock. He needed to raise money and so he created fake powers which included that authority. He 
was very successful, defrauding the Bank of £360,000, which is the equivalent in 2020 of over 
£40m.” In another example of a criminal’s behaviour which in fiction would be pooh-poohed as 
unrealistic, a note he had written was found in a drawer of his desk: 


In order to keep up the credit of our house, I have forged powers of attorney, and have, thereupon, 
sold out all these sums, without the knowledge of my partners. I have given credit in the accounts 
for interest when it became due. The Bank of England first began to refuse our acceptances, and 
thereby destroyed the credit of our house. The bank shall smart for it. 


HENRY FAUNTLEROY*! 


He explained that this was written to be read after his death, to make it clear that the frauds 
were his sole responsibility.” 


The case caused a sensation. Fauntleroy’s written defence at the Old Bailey contained many 
complaints which were later heard from William, notably that press coverage was inaccurate and 
exaggerated. He was arrested at 10am on Saturday 11 September 1824 as he arrived at his bank. 
By 30 October, his trial had started — at 10.05am. The prosecution evidence was completed by 
1.30pm and Fauntleroy then read out a defence which he had worked on overnight. Nine 
character-witnesses were called, who believed ‘him to possess the highest character of honour.’ 
One went further, to the derision, it seems, of the public gallery (probably not populated by, or 
keen on, gentlemen): 


Mr. Bushner, in bearing testimony to the prisoner’s character, said, he had considered him to 
possess every qualification that a gentleman ought to possess. — (Some sensation in the Court.) 


At 2.10pm, the judge began his summing-up, including the blunt and prejudicial question: 
‘he would ask the Jury, whether, after all they had heard, they entertained any doubt of the 
ptisoner’s guilt? ... Here was a confession, under his own hand, that he had committed forgery, 
and had done it to be revenged on the Bank.’ At least he had more to say than Mr Justice Muirhouse 
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who in one case summed-up the case with: ‘Gentlemen, I suppose you have no doubt? I have 


none.”* 


The summing-up in Fauntleroy took thirty-five minutes. The Jury retired at 2.45pm, 
returning twenty-four minutes later. Verdict: guilty.” 


In discussing the background to Fauntleroy, a contemporary writer explained a previous 
forgery in which, as with William Christmas, there was an inside man: 


The most extensive forgery of this description charged upon any person next to the present, to 
which, however it bears but a slight comparison in point of amount, that we recollect in this country 
was that committed about thirty years ago by a gentleman named Weston, who at that time, moved 
in the very first society. This man forged the signature of General Toning to a document which 
enabled him to get possession of £25,000; and for the forgery he was tried and executed. Weston 
was extremely intimate with one of the then head clerks in the Bank of England, by whose 
assistance, it was afterwards discovered, he was enabled for a long time to keep the forgery 
concealed. The night before Weston's execution, the bank clerk passed the night with him, and 
they supped together very heartily in prison on cold lamb and cucumbers. In a few weeks 
afterwards, the clerk himself was discovered to have committed other forgeries, and, on his being 
apprehended, he contrived to find means of putting an end to his existence by cutting his throat.* 


Fauntleroy, like William, also attempted an ‘arrest of judgment,’ his barrister deploying 
ingenious arguments: that the statute which made death the penalty for forgery could not apply 
because it was passed before the type of document his client had forged even existed; and that the 
legislation simply did not cover powers of attorney. This last-ditch attempt to save his life failed. 
He was sentenced to death on 2 November 1824, just over fifty days after his arrest. Despite pleas 


for mercy, he was executed on 30 November. It was said that 100,000 people came to see him 
die.*” 


The Fauntleroy case was part of the culture. Writing in 1860, Anthony Trollope has a 
character mention it with no explanation, none being needed for the reader. The anti-heroine, a 
gentlewoman, is to be tried for forging a codicil to the Will of her husband, thereby diverting 
property to her son, Lucius, and away from Joseph, his half-brother. Joseph protests to a slippery 
lawyer who has been helping him: 

‘That she should have robbed me for two-and-twenty years!—And now they say that she will be 


imprisoned for twelve months!" 


"She'll get more than that, Mr. Mason." 


"I know what would have been done to her thirty years ago, when the country was in earnest about 
such matters. What did they do to Fauntleroy?" 


"Things are changed since then, ain't they?" said Dockwrath, with a laugh.*® 


Sit George Stephen was born in 1794 and he was 30 when Fauntleroy was tried. He 
certainly would be well aware of the case, as William probably was too. 


As a final answer to the supposed novelty of the fraud, let us return (see Chapter 10) to 
how forgery, fear of forgery, and the approach of the Bank of England to the crime, were heatedly 
and publicly argued over, both in the first few decades of the nineteenth century and during the 
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debates that led, in about 1830, to transportation supplanting death as the required sentence. 
Chapter 20 quotes a comment by McGowen that “The crimes of forgery and falsely impersonating 
were “so often blended,” wrote one legal authority [in 1819], that they were frequently included in 
the same act.”” That authority was William Oldnall Russell and it was in a leading textbook: 


In 1819 Russell published a Treatise on Crimes and Misdemeanours (2 vols.), by far the most significant 
event of his professional life. The Tveatise went through twelve editions, the last published in 1964. 
After Russell's own second edition (1826), the work was revised by a succession of legal editors, 
initially practising barristers and latterly academic lawyers. Russell's Treatise (along with J. F. 
Archbold's Law and Practice Relating to Pleading and Evidence in Criminal Cases, first published in 1822) 
was the most influential and enduring of nineteenth-century general practitioner works on the 


criminal law.5° 
What Russell wrote was: 


The offence of falsely personating another for purposes of fraud is so nearly allied to forgery, and 
so often blended with it, that these offences have been frequently included by the legislature in the 
same enactments, and made felonies alike subject to capital punishment. Many of the statutes, 
therefore, which relate to falsely personating, with a few cases determined upon their construction, 
have necessarily been introduced in the preceding chapters; as those concerning the personating 
the proprietors of public stocks ... And the personating of seamen, &c. in order to obtain wages, 
ptize money, &c.; and do not require to be again noticed.°! 


Although William was said to be inexperienced in criminal law, this legal textbook was no 
doubt accessible to him and even more so to Stephen who, with his perennial modesty, shot 
himself in the foot when he wrote: 


Few men, however, have had my opportunities of acquiring experience in our Criminal Courts, 
and it would be most unjust, therefore, to judge a young and inexperienced man, as Mr Barber 
then was, by a standard which would reasonably enough be applied to a solicitor educated, as I 
have been, in daily prosecutions, and professionally familiar with the statistics and economy of 


crime.>2 


Stephen’s claim that no such case had ‘ever before been recorded in our criminal annals’ 


is untrue. 


Absent new technology,” there is rarely such a thing as a completely new type of property 
crime: here we have fraud and forgery perpetrated by personation, the aim being to recover money 
from the authorities which is due to another person. The sailors’ pay cases alone involved all of 
those factors. William may not have been ‘well practised in the excogitation of villany’ but he was 
undoubtedly a very sharp, shrewd and worldly lawyer and there were plenty of reasons for him to 


become suspicious of Joshua. 


The arrogance and pomposity of Sir George Stephen is, at first, irritating, and then 
entertaining. He declared, with great presumption (while denying it) that he knew much better than 
the judges in William’s case: 


It may be urged, without presumption, that twenty-five years of personal experience in an 
attorney’s practise, afford a better foundation for a sound judgment on such points than fifty of 


forensic and judicial success.* 
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Urged, yes; accepted, no. Stephen’s ‘analysis’ is teleological, tendentious and heavily biased, 
particularly by ignoring the evidence and arguments for William’s guilt. Were it not for the hilarious 
lack of self-awareness, his self-pat on the back would be alarming because of its spectacular wrong- 
headedness: 


to quote the words of one our most eminent public men, himself an ex-judge of the highest rank, 
whose name, however, I have not yet obtained permission to publish, though I have asked it, that 
“T have stated the cause so fairly, that he felt he had both sides before him as clearly as if he had 
heard counsel on both.”55 


This ex-judge was wise to keep his name away from such a statement. William Erle QC 
and Sir Frederick Thesiger QC (and perhaps Sir Frederick Pollock QC) would find Stephen’s 
assertion utterly ludicrous. 


The visit of James Freshfield — re-imagined 


A final example of how Stephen peddled back William’s untruthful story is vivid in its 
contrasts with what actually happened, and with what William had previously written. It is a 
startling new vision of the visit of James Freshfield in November 1843: 


Mr. Preshfield was received with courtesy and frankness. Mr. Barber immediately supposed that 
his object was to rectify the error in the Bank books, and told him so, and at once produced to him 
all the papers, and communicated to him every particular in his power. Mr. Freshfield corrected 
this impression of his object, and intimated that Miss Slack, of Abbots Langley, was the party really 
entitled to the stock. On hearing this Mr. Barber exclaimed, “that implies forgery.” To this Mr. 
Preshfield assented, and demanded, in an imperious tone, the name of the client who had 
introduced the business, which Mr. Barber declined to give; partially, no doubt, because he was 
irritated by the tone of the demand, but principally because he felt that by giving it he might betray 
his client’s confidence, and involve him in serious trouble and annoyance, on no better authority 
than the suspicions which Mr. Freshfield had expressed. Mr. Freshfield persisted in demanding the 
name, accompanying his demand with threats of some awful proceedings at the instance of the 
Bank or the Treasury. If there was one course more certain than another of confirming an 
honourable and innocent man in his first refusal, it was to proceed by menace. Mr. Barber did not 
ring his bell, but he did persist in his refusal, till he had obtained his client’s permission, for which 
he promised to apply if Mr Preshfield would again communicate with him in a day or two. The 
oral evidence of Mr Freshfield himself substantially confirms this statement.*° 


Where does one start? William ‘at once’ produced ‘all the papers’? Why would he do that 
if the issue was simply an error at the Bank? William communicated to Freshfield ‘every particular 
in his power’? Even allowing for Stephen’s rhetorical exaggeration, William clearly did not: he 
pretended not to remember who introduced Emma Slack (although he later denied that). 


In this context, there is one clear illustration of Sir George’s complete dependence on 
William and his versions of the facts. In his unpublished May 1844 Petition, William wrote that he 
told Freshfield everything ‘except the name of the party who introduced the Business to me’. By 
the December Memorial, it had occurred to him to strengthen this by changing ‘party’ to ‘client’ 
and for psychological impact, he used the word twice. He stuck to that in the published version of 
the Memorial: 
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Petition of May 1844 


When Mr. Freshfield called upon me in November I readily produced to him all my books and 
papers and gave him every information I possessed connected with the Business except the name 


of the party who introduced the Business to me telling him that I thought I ought not to 
communicate that information for the present but if he would call again in a few days I might feel 
justified in doing it. Mr. Freshfield appears to have understood me to say that ‘I could not recollect’ 
but he on this point is certainly mistaken. I told him I thought there must be some mistake. I 
believed most firmly that the enquiry of Mr. Freshfield was founded in the error which Fletcher 
had previously said had been committed in the Books by making the two Anne Slacks dead and I 


considered I ought not to expose him to any annoyance without first calling upon him for an 
explanation.*’ 


Memorial of December 1844 


gave him every information I possessed, except the name of the client who had introduced the 
executrix. I told him that I was under a strong impression that his inquiry arose from some error 
in the Bank books, and therefore declined to furnish the name of a client who might be exposed 
to annoyance erroneously.*8 


Pamphlet of 1849 and preserved in William’s 1853 Book 


My readers will remember that it was urged against me, with great plausibility and power, as one 
of the arguments in proof of my assumed guilt, that I refused, when Mr Freshfield called upon me, 
to give up the name of the client who introduced Slack’s business to me... I showed him all the 
papers, and gave him all the information I possessed, except the name of the person who originally 
introduced the business; and I expressly assigned as a reason for that reservation, that I did not 
believe that a forgery had been committed, and that the person, whose name and address he 
demanded, was a respectable client. Upon this, he assumed a tone and manner at once 
supercilious and dictatorial, which, instead of intimidating me, only excited my indignation, and I 
then said, “I decline, Sir, most positively, to give you the name of my client at present; but if you 


think proper to repeat your application in a day or two, I may then feel at liberty to comply with 
ithe 


Stephen and William in 1854 


he felt that by giving it he might betray his client’s confidence, and involve him in serious trouble 
and annoyance. 


Unaware, it seems, of the contents of the May Petition, Stephen went along with William’s 


Mr. Preshfield ... demanded, in an imperious tone, the name of the client who had introduced 
the business... 


By December 1844, William had decided that he would justify refusing to give Joshua’s 


name by (rather vague) references to client confidentiality (probably inspired by Wilkins’s book, 


see below). Until 1854, he avoided making the argument expressly, although he allowed others to 


do so and mentioned /ezr comments. For example, he carefully set up a position in his 1853 Book. 


First, he reported a conversation while he was in Newgate. After writing that he would not have 


been prosecuted if he had disclosed Joshua’s name, he added: 
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“IT don’t blame you for that, Barber,” said the sheriff; “on the contrary, I should consider, if my 
attorney did not do the same under similar circumstances, he would be breaking a confidence 
which should be inviolate.” 


Pletcher had been for some years my client... 


Second, he invented his refusal to give Freshfield the name of his cient. Freshfield denied 
that any such response was given, and it is illuminating to see William, some years later, asserting 
it. In his cross-examination of Freshfield, Wilkins did not suggest that the introducer was William’s 
client but, according to both the transcript and the report in The Times he used the word 
‘informant’. Freshfield’s responses were: 


Ido not think he said he must decline furnishing me with the name of his informant for the present. 
I will swear he did not. He did not say, "I think at the present time I ought not to mention his 
name". I swear he said nothing of the kind. I have a sufficient recollection of the whole of the 
conversation to sweat he did not say that.°! 


Third, William included in his 1853 Book a report of something Sir George had said: 


Ata recent public meeting (convened by public advertisement) of the solicitors of Liverpool, this 
point was fully discussed, and resolutions (see Part II.) in my favour were passed unanimously.“ 
The chairman, Sir George Stephen, now at the bar, after twenty-five years’ experience as an eminent 
solicitor, and who was formerly president of the Metropolitan and Provincial Law Association, 
said, “If Mr. Barber had answered Mr. Preshfield's inquiry at the time and in the circumstances 
under which it was made, he would have betrayed his professional honour." 


At the Old Bailey, Wilkins made no direct argument that client confidentiality applied. 
True, he insisted that Joshua was a client — to the irritation of the judge — and James Freshfield’s 
note of his conversation with William recorded that, when challenged about the correspondence 
with Captain Foskett being before ‘Anne Slack’ of Pimlico had died, William referred to client 
confidentiality: 


I [Freshfield] told him that was quite inconsistent with the fact that he had himself been in 
communication with Captain Foskett some months before the alleged death of Miss Ann Slack, 
respecting this very property. He said at first that he had certainly had some communication with 
Captain Foskett, but not, he thought, respecting this property. He could not recollect. He spoke 
hesitatingly. I told him that his letters were distinctly respecting a property of Miss Ann Slack. After 
some hesitation, he said it might be so, that he would not deny it, but that it was a mere matter of 
business, and he did not feel authorized in disclosing the affairs of his clients. I told him that 
I did not wish him to tell me more than he chose; that I should not at all press him ...%4 


The Morning Post has Wilkins commenting on the meeting with Freshfield: 


even according to Mr. Freshfield’s statement, Mr. Barber merely acted with such reserve as might 
naturally be expected from a person who had a serious charge suddenly opened up on him. It was 
natural he should wish to gain time, but still he offered Mr. Freshfield every information then in 
his power. He offered him his books for perusal, and he told him he had all the papers in the case, 
which were accordingly found in proper order, complete and constructed, three weeks afterwards. 
He told Mr. Freshfield even some of the particulars. He said he had nothing by the affair but his 
bill of costs; and he further mentioned something about having received £80 for stamp duty, which 
on examining his books was found to be correct.® 
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No suggestion of client confidentiality there. 


But Wilkins, in a bout of /esprit de lescalier, conscious that William Erle QC and the judge 
could not contradict him, did not hold back in the book version of his speech: 


Oh! but, said my learned friend, Barber ought at once to have given up the name of his client, and 
to have furnished a full and clear account of all that had preceded. I take leave to join issue with 
my friend, and you will decide between us. In my opinion, had Barber, under existing 
circumstances, given up the name of his client, developed his instructions, and implicated those 
whom he had before revered, trusted, and esteemed, in my opinion he would have exhibited a 
pusillanimity that would have amounted to a meanness, and violated a confidence that would have 
stamped him with disgrace.% 


Wilkins was characterising the prosecutor’s position as that Preshfield had asked for the 
name of a ‘client’. Erle suggested no such thing in either his opening or closing speeches. In the 
latter, he said: 


In that interview Barber never disclosed the name of the prisoner Fletcher. The crime was then 
known, and the man who had been made the innocent instrument in perpetrating it would have 
had the deepest interest in bringing forward the guilty parties. Mr. Freshfield drew his attention to 
the charge, and although he had notice that the will of Anne Slack was a forgery, though he had 
notice that he was known to be the party who had procured the probate and the money, he never 
told the witness Freshfield at that time that he had acted in the capacity of attorney 
throughout the transaction for Fletcher.’ 


James Freshfield’s evidence was not that William had declined to disclose the identity of the 
introducer but could not remember it. The meeting concluded with: 


he said he would endeavour to refresh his memory, and if I would call on a future occasion, he 
would let me know the result.® 


William realised that he could not prove that Joshua was a client in S/ack. Instead, in 
December 1844, he decided to refer to him in passing as a client, thus opening the door to the 
possibility. Then came his invented refusal to disclose the name of ‘my client.’ Both Wilkins and 
Stephen swallowed his story that Freshfield imperiously demanded ‘the name of the client’ who 
had introduced the business. This version of what happened would touch a nerve in lawyers (such 
as those in Liverpool) who would be outraged that Freshfield would make such a demand, given 
the sacrosanct nature of client confidentiality. But Freshfield certainly did not ask for the name of 
a client. Instead, he was appropriately cautious, reporting, as just seen, that William said ‘he did 
not feel authorized in disclosing the affairs of his clients. I told him that I did not wish him to tell 
me more than he chose; that I should not at all press him ...° Nor could Freshfield have been 
demanding the name of the ‘client’ who had introduced Emma - because William had not said that 
the introducer was a client. In William’s third version, he claimed to have told Freshfield that ‘the 
person, whose name and address he demanded, was a respectable client’. William could hardly 
say that of a person he could not remember. This seems to be a rehash of what he said about 
Emma, not the introducer. Freshfield said in evidence: 


776 


One Man’s Justice 


I desired to know under what circumstances he had so negociated. He said he supposed he could 
tell, and he would endeavour to recollect. That Miss Slack was a most respectable woman, and 
that he had no doubt it was all right.” 


William’s manipulation of his readership, including Sir George Stephen, was masterful. 


Stephen wrote that on Freshfield’s arrival, ‘Mr. Barber immediately supposed that his 
object was to rectify the error in the Bank books, and told him so’."' The chances of William 
mentioning to Freshfield the ‘error’ in the Bank Books are vanishingly small. Amongst other 
things, it would have led to obvious questions such as: ‘How do you know about the error?’; “What 
is the name of the person in the Bank who told you this?’ Stephen’s assertion is false. 


Stephen also proclaimed that it was not Freshfield but William who first mentioned forgery 
(Mr. Barber exclaimed, “that implies forgery.” To this Mr. Freshfield assented...’), something 
which had never been suggested before. Moreover, re-reading what William had to say in 1844 (in 
his speech to the Court in April, his Petition of May, and his Memorial of December), reveals 
silence about amyone mentioning that there had been a forgery. Only in his 1849 Pamphlet did he 
touch on this indirectly by ‘I expressly assigned as a reason for that reservation [refusal to give the 
‘name of the person who originally introduced the business’], that I did not believe that a forgery 
had been committed.’” No claim there that he mentioned it first. Freshfield was clear in his 
evidence that he said to William that ‘it was necessary I should apprize him that a fraud and forgery 
had been committed’. 


Stephen’s claim that William was first to mention forgery directly contradicts William’s 


own comments: 


(1) William’s letter to Freshfields from the Cape of Good Hope in 1844 included: “T'wenty- 
four days had elapsed from the day Mr Freshfield called and told me that a forgery had 
been committed ...”” 


(2) In 1854, William responded to Freshfield’s evidence that ‘I told him that ... it was 
necessaty I should apprize him that a fraud and forgery had been committed,’ by 
assetting “This was the first intimation of forgery.’ 


There is no suggestion in either of these comments that William mentioned forgery before 
Preshfield did — rather the contrary. Again, what Stephen had written was simply untrue. 


Ambiguity was deployed again. After setting out the new vision of the meeting, William 
and Stephen concluded with (see above): “The oral evidence of Mr Freshfield himself substantially 
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confirms this statement.’ This gives the impression that the whole of the new vision is in line 
with Freshfield’s evidence. If that was the intent, it was a blatant lie. But the escape route was 
there, as usual: they could argue that ‘this statement’ only referred to whatever preceded their 
conclusion and not to the whole account of the meeting. But even that does not stand up. They 


wrote that William: 


did persist in his refusal, till he had obtained his client’s permission, for which he promised to apply 
if Mr Preshfield would again communicate with him in a day or two. The oral evidence of Mr 
Freshfield himself substantially confirms this statement.” 
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What Preshfield actually said in evidence was: 


the question ... was, how he came to be interfering six months before he saw her. He said 
that he did not know that he could tell, or ought to tell, but he would refresh his memory, 
and he wished me to look at his books, that I might see it was only a matter of business with him. 
He then produced the probate his ledger, and an account-book, which he opened. There was an 
entry in the ledger of £90 odd for the proctor's bill, and £15 odd for his attendance. He said that 
was all he got out of the transaction, that his bill, as cast, amounted to £13 odd, and Miss Slack 
made it £15. The book showed the produce of the stock, £4,500 odd on one side, and was signed 
"Emma Slack". She had signed his book. I do not remember which of the books that was in. The 
entry was only signed in one, at recognising or proving the account. I then told him that was not 
the question, upon which he said he would endeavour to refresh his memory, and if I would 
call on a future occasion, he would let me know the result. 


Ido not think he said he must decline furnishing me with the name of his informant for the present. 
I will swear he did not. He did not say, "I think at the present time I ought not to mention his 
name". I swear he said nothing of the kind. ... Mr. Barber said if I would call in three or four days 
he should be happy to give me information.” 


This does not ‘substantially’ confirm that William ‘persist[ed] in his refusal, till he had 
obtained his client’s permission, for which he promised to apply if Mr Freshfield would again 
communicate with him in a day or two.’ Freshfield’s evidence was substantially 27 conflict with the 
new vision of the meeting: William had not refused to provide the name: he could not remember 
it; he had not mentioned seeking permission from a client; nor had he ‘promised to apply’ for that 


permission. 
Never knowingly concise,” Stephen could not resist explaining further in a footnote: 


When I first published this pamphlet, I felt bound to confine myself to the evidence before the 
world, and hence I could not avail myself of any explanations from Mr. Barber. But I have had 
much communication with him since, and this enables me to state with more accuracy what actually 
occurred on this occasion. It appears that the objection to disclose Fletcher’s name, on the ground 
of professional honour, was not provoked in the first instance; on the contrary, Mr. Barber 
proposed to Mr. Freshfield that he should examine his books, and especially his diary and letter- 
books, and placed them all before him. In these books the name of Fletcher was prominent, as the 
extracts given at pp.54 and 55 will shew. The idea of “studiously concealing” his name, when the 
books or any of the clerks in Mr. Barber’s office, engaged in the transaction, could have disclosed 
it, was preposterous; but, instead of examining the books laid before him, Mr. Freshfield demanded 
the name in an offensive tone. This made Mr. Barber “shut up,” if I may be pardoned the phrase, 
and the pause that ensued gave him time to reflect on the propriety of the disclosure. With this 
explanation the narrative of the scene, as given in the text, is perfectly correct.” 


This admits that William did not claim that client confidentiality was at risk during the 
meeting: ‘the objection to disclose Fletcher’s name, on the ground of professional honour, was 
not provoked in the first instance’. William could not remember who the introducer was — yet 
Joshua’s name was all over the letter-books that William produced. If so, why had he not looked at 
them to remind himself of the introducer’s name? The answer is that the claim to have produced 
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books which showed Joshua’s name was a lie. The documents William produced were limited to 
the ‘transaction’ for Emma Slack. 


William had avoided this problem for some time. He had unequivocally told the Court at 
280 


Mansion House that ‘When I was with Mr. Freshfield I showed him all my books and papers. 
And in his speech to the Court on 22 April 1844, he said: 


Mr. Freshfield called on me about post time on the 15th of November. I produced to him all the 
documents | had relating to this transaction. 


Wilkins put it to Freshfield that William had shown, or offered to show, him his diary 
(which would include Joshua’s name*’). The result is recorded as: 


Mr. Barber did not show me his diary. I will swear he did not offer to do so.* 


William had shown account books to Freshfield: but they would record only the financial 


aspects of Emma Slack’s transaction and would not mention Joshua. 


In Stephen’s footnote, for the first time, William apparently proposed to Freshfield that 
he ‘should examine ... especially his diary and letter-books, and placed them all before him.’ This 
is an obvious lie. Years had passed, and thousands of words had been written by William and 
others, without this being suggested. From there, Stephen took a short step to arrive at: ‘In these 
books the name of Fletcher was prominent ...’ These new claims were made to ridicule the idea 
that William concealed Joshua’s identity. But had not William himself written that he refused to 


provide it and even congratulated himself on doing so?” 


Another completely new allegation pops up in this footnote: that Freshfield did not 
examine the books but simply demanded the name. Presumably Stephen and William had 
forgotten that Freshfield fad looked at what was produced, as is obvious from his answer to 
William Erle QC at the Old Bailey quoted earlier in this Chapter, when he described what he had 
seen in the books, such as, ‘He then produced the probate his ledger, and an account-book, which 
he opened. There was an entry in the ledger of £90 odd for the proctor's bill, and £15 odd for his 
attendance’ and so on. 


Although this allegation is clearly false, it would be entirely understandable if Freshfield 
had said: ‘I’m not going to go through pages of your files. Just tell me the name.’ 


Why did they come up with this odd story, that William did not at first think about client 
confidentiality, but it came to mind when Freshfield spoke in an offensive tone? Despite what he 
had said at Mansion House and the Old Bailey, William had unambiguously written in his Pamphlet 
and 1853 Book: 


I refused, when Mr Freshfield called upon me, to give up the name of the client who introduced 
Slack’s business to me... I showed him all the papers, and gave him all the information I possessed, 
except the name of the person who originally introduced the business. ..*# 


Yet, in Stephen’s version, this became that William had ‘placed’ all his books ‘before him. 


In these books the name of Fletcher was prominent ...’ 
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William had finally realised that there was a glaring inconsistency in his original claim that 
he had produced all his records, even though they contained Joshua’s name, while later insisting 
that he had refused to provide the name. Now, many years later, Sir George concocted a scenario 
which enabled them to have it both ways: William had only thought of confidentiality after he had 
produced the books at the meeting. Freshfield allegedly refused to look at them and demanded the 
name of the introducer: ‘the pause that ensued gave him time to reflect on the propriety of the 
disclosure.’ The intricate implausibility of this is staggering. Reality was much simpler: William 
claimed not to remember who had introduced Emma; he had produced anodyne account books 
which did not name Joshua; Freshfield did look at them; after William had expressed general 
concern about disclosing clients’ affairs, Freshfield had not pressed him; William was to refresh 


his memory. 


Unlike Sir George Stephen, William did not go so far as to assert that, after laying out his 
books, he suddenly realised that it would be improper to disclose the name. He left things nicely 
open, to have it all ways: I refused to give the name, it would be improper to provide the name; but I produced 
documents where the name was prominent; Freshfield would have seen it if he ‘had examined my diary as offered’. 


Recall also, from Chapters 19 and 20, that the S/ack file which was seized when William 
was atrested did not reveal Joshua’s involvement. Accepting for the moment the dubious claim 
that papers beyond account books were produced to Freshfield, they would still only have 
comprised the anodyne Emma Slack file which did not identify Joshua. Only many years later, via 
Sit George Stephen, did William attempt to close the consistency gap. 


Tf he had disclosed the name, he would not have been prosecuted ... 


Stephen also repeated back tendentious statements William had made over the years. 
Cheekily, he asserted that ‘It was in evidence that’ James Freshfield had admitted that William 
‘would not have been prosecuted but for this refusal to disclose the name of Fletcher.”” Well, no, 
it wasn’t. That came only from William. He had a habit of attributing statements to people who 
were never produced to prove what they said. It can be first seen in his Petition of May 1844, in 
simple terms: 


Mr. Freshfield has stated since my apprehension to Mr. Gedye [William’s then solicitor] that had I 
done so I should not have been prosecuted.%6 


If this mattered, why was Mr Gedye not called to prove it? And why would Gedye speak 
to James Freshfield, a witness, rather than Charles who was conducting the case. In May 1844, 
William did not say which brother had spoken to Gedye. Inimitably, he expanded the story in 
December 1844 and changed it again for publication, characterising what James Freshfield (whom 
he now identified) had said as an answer to Gedye, who had asked if the prosecution was to go 
ahead in the light of William’s cooperation in providing information (apart from Joshua’s name 
‘which had been withheld from a belief that it would have been a violation of professional duty 


had I done so’). His original December 1844 version was: 


“Yes,” said Mr. Freshfield, “that's all very well, but he would not give the name - had he done so 
he would not have been where he is.’’8” 
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William massaged this even further for the published version, with added text shown here 
in red, and displaying his unerring ability to report direct speech from a meeting at which he was 
not present: 


“Yes,” said Mr. Freshfield, “that's all very well; and I confess that the strong conviction you 
evidently have of Barber's innocence goes very far to make me believe it, but he would not give me 
Fletcher's name; had he done so he would not have been where he is.’88 


Did James Freshfield say any such thing or, taking into account William’s additions, any 
such things? There is no evidence that he did and nor is it likely that Gedye would speak to James. 
Such an exchange would be much mote likely with Charles, at Mansion House; but it probably 
never took place at all. 


William and Stephen relied on another statement which comes only from William’s mouth, 
this time attributed to Merrick Bircham Bircham, namely the oft-quoted, ‘If you are guilty, I am 
guilty; but of course you will soon be discharged: Fletcher will at once explain it””*’ The first version 
of this is in the May 1844 Petition: ‘After my apprehension my partner observed to several persons 
“Barber is as innocent as I am. If he is guilty I am guilty” — “He has nothing to fear but the power 
against him.’” William did not repeat the claim that this was said ‘to several persons’. By December, 
this had become, ‘Forrester returned with my partner and managing Clerk; ... Bircham, knowing 
all about the business, naturally expressed his astonishment at the position in which I was placed, 
observing, “if you are guilty, I am guilty’; “but of course you will soon be discharged; Fletcher will 
at once explain it.””” The published version named the managing clerk: 


I wrote notes for my partner and managing clerk, Mr. Price... Forrester returned with my 
partner and Price... Bircham, knowing all about the business...”' [etc, as above] 


Again, if this was an important point, why did William not call Mr Price and the ‘several 
persons’? All had heard what Bircham supposedly said. (And, for alert readers racking their 
memories, Price was not the clerk who had emigrated to Australia: that was Mr Fosbery.””) 


William and Stephen liked to build castles on these dodgy foundations. 


The court of public opinion — and the public eye 


For later editions of his book, Stephen ‘had much communication with’ William. There 
was a clear strategy: to keep the case in the public eye. Stephen contended several times that 
William should be paid compensation and wrote that his (own) book was to be placed before 
Parliament. William and perhaps others sent it to as many influential people and publications as 
they could. In 1853, William wrote: 


1852, January. The Royal Pardon Vindicated,” a pamphlet, by Sir George Stephen, favourable to 
Mr. Barber's cause, sent to every Member of Parliament, also to all the Peers.%3 


In 1858, William told a Select Committee that he had sent his pamphlets ‘to all the Peers, 
all the Members of the House of Commons, all the Judges, to barristers, to solicitors, to everybody 
of any note’.”* He had been managing the media and influential people from at least 1848 onwards, 
and arguably from early 1844, prosecuting counsel on 23 March that year complaining of Wilkins: 
‘It was evident that the statements made by his learned: friend were intended for the vehicle of the 
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ptess, by which a prejudice might be excited in his favour.”” Remember also that William was 
speaking to an Alderman of the City of London while in Newgate, who was telling others that he 
was innocent.”° In 1854 he stated that: 


Thad, from the moment of my return to this country, taken every possible means of giving publicity 
to the circumstances leading to the free pardon. I had printed the confessions, the reports of the 
different investigations at Norfolk Island and elsewhere, the certificates, and my memorial to the 
Secretary of State. The published pamphlet, containing copies of these and other important 
documents, I forwarded to every person whom I conceived likely to be interested, including the 
gentleman who had acted upon the trials as solicitors for the prosecution.” 


One such letter survives and is catalogued as ‘Letter accompanied the pamphlet "The royal 
pardon vindicated, in reference to the claims of Mr. W.H. Barber on the justice of the country", 
3rd ed. (London: Crockford, 1852), sent to John Forster for a review in The Examiner”* William 
had sent it from 25 Surrey Street, Strand, where he was a lodger.” John Forster is well-known as 
one of Charles Dickens’s closest friends (and first biographer). Judging by the Index to the 1852 
volume of The Examiner, a weekly periodical, no review or article was forthcoming. 


However, there had been previous coverage. In his 1853 Book William quoted: 
“The Examiner,” 18th November, 1848. 


“What compensation is this ruined man to receive? Government should give men so placed, 
appointments suited to their former position and talents. The right of appeal in criminal cases, 
compensation for judicial error, and the reversal of the record of guilt, in cases of innocence, are 
measures which, I am satisfied, will no longer be allowed to be deferred.””! 


From this quotation, the reader assumes that it came from an editorial or article. In citing 
it, one of William’s key objectives was to support his case for compensation. He neglected to 
mention that the source is an anonymous letter from ‘VERAX’; and he suppressed the fact that it 
led to a letter in reply from ‘E.V.R.’, itself followed by some editorial comment. The letter from 
E.V.R. argued that linking a right of appeal in criminal cases with compensation was wrong, noting 
that new evidence would not be admitted on appeal (if it seemed to have been withheld from the 
jury by the defence), and that William’s evidence that led to the pardon came to light a long time 
after any appeal would have been heard. It is much more significant, however, that The Examiner 
was critical of the process in William’s case, foreshadowing comments that would later be heard 
from Patteson J, expressed more politely in his judgment of 1850. The Examiner wrote: 


Barber's pardon may be, and probably is, an act of justice; but it is justice without the forms and 
guarantees that entitle it to respect. It is a proper thing improperly done. The public have no means 
of judging between the conviction and the pardon. Whether there has been undue severity or undue 
leniency rests with the Secretary of State for the home department, and with him only. ... What 
can be more absurd or unsatisfactory than the present position of Mr. Barber’s case? On evidence 
thoroughly sifted before a jury he is condemned, and on evidence before a Secretary of State 
submitted to none of the ordinary tests of justice, he is pardoned. We had a case not many months 
ago subjected to the same process, with substitution of a less punishment in the place of pardon; 
but in that case the Home Office took the opinion of a judge, whereas Mr. Barber's is without even 


such scant satisfaction of the forms of judicial investigation. '0! 


Odd that William chose not to reproduce that... 
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William’s final magnum opus 


William pursued (another) political outcome while ruminating on whether and how he 
could get back into Court. A subscription, reported in his 1853 book, raised £317, from some eye- 
catching donors: HM the late Queen Dowager (Adelaide, widow of William IV), the Archbishops 
of Canterbury and York, numerous earls and viscounts, various bishops, solicitors, barristers, and 
players in the case such as Normanby, Fitzroy Kelly QC, Stevenson, Parry, Michie, Arthur Pott 
and John Wills (presumably the two proctors), and even Robert Baxter (Captain Foskett’s 
solicitor). 


He filed a petition with the House of Commons on 5 April 1852, relying, of course, on his 
own publications and Sir George Stephen’s book." There was little progress that year, perhaps 
because of political upheavals. The newly opened chamber of the House of Commons witnessed 
the resignation of Lord John Russell as prime minister in February, followed by a much-abused 
minority Conservative government under the Earl of Derby. It lasted until July, when Derby 
dissolved Parliament. At the ensuing General Election little changed, and Derby continued to lead 
the government. He resigned in December when a supplementary budget prepared by his 
Chancellor, Benjamin Disraeli, was defeated in Parliament." The politicians had other things on 
their mind: survival in office. 


William spent his free time (he was working as a clerk) compiling his last great opus, which 
was finally published in 1854 with the racy title, The Judgment of the Court of Queen’s Bench (Literal and 
Entire from the Short-hand Writer’s Notes) upon the Application of Mr. W.H. Barber for his attorney’s certificate 
also, Important New Evidence, with Mr Barber’s Remarks Elucidating the Matters Misconceived by the Court. 


Before turning to this (which has been touched on a number of times already), there is 
Australia ... On 9 July 1854, Joshua’s second wife, Sarah, arrived in Launceston, Tasmania, on the 
City of Hobart, accompanied by their little girl, Margaret, now 10-years-old, and Joshua’s daughter 
Janey who was about four years older. Sarah had supported herself by teaching in London, Janey 
living with her. Margaret had lived with her grandmother and aunt in Gloucestershire. Having 
worked under his Probation Pass for a pharmacist, an estate agent, a surveyor, and a Doctor, 
Joshua gained his Ticket of Leave on 19 September 1854.'" 


The City of Hobart, launched Glasgow 1853 (sank 1877 in the Bass Strait)! 
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Back in Europe, the newspapers were full of the Crimean War, which Britain had joined 
in March. In London, a cholera epidemic killed over 10,000 people but thankfully the great Dr 
John Snow finally proved that the bactertum was waterborne after he had studied an outbreak in 
Soho and discovered the offending water pump. Yet the sewage and other detritus in the Thames 
was building up, the smell worsening each year (until it peaked with the intolerable the Great Stink 
of 1858), as Jerry White accurately but rather too vividly puts it: 


The state of the Thames in the 1850s was horrible to contemplate. Contemplation, though, was 
unavoidable. It forced itself on Londonets’ attention. It was indeed ‘a stream of death, instead of 
a river of life and beauty’. For London, over countless generations, had not so much turned its 
back on that unlovely river as its backside.1° 


William lived yards from the river, on Surrey Street, Temple. Did he, like MPs at 
Westminster, soak his curtains in chloride of lime and cover his face with cloth in a vain attempt 
to escape the truly horrendous smell? He was working up his latest publication and we must 
sympathise with the terrible conditions he suffered along with all Londoners who lived or worked 
neat the black and foul Thames. 


He re-rehearsed very familiar arguments in over two hundred pages of text and documents. 
He also adopted some new ones, already discussed, from Sir George Stephen, their sudden 
appearance being rather suspect after so many years of petition and memorial, pamphlet and book. 
Sit George may have been perceived, mainly by himself, as an accomplished lawyer and writer, but 
William’s text is much more professional and persuasive. 


Early in his Introductory Chapter, William wrote that the ‘chief cause of error’ in his case 
was the refusal to grant him a separate trial. He quoted in support Joshua’s second Declaration 
asserting that after such a trial ‘he must have been not only acquitted, but exonerated from the 
slightest culpability.”""’ This was considered in Chapter 27 and it was rather bold of William to rely 
in 1854 not only on Joshua for this legal opinion but on wording which he very likely drafted 
himself and which was written up by his friend William McCallum. 


The main body of William’s 1854 book is a paragraph-by-paragraph answer to the 
judgment of Patteson J. He chose to leave some parts well alone. 


Fletcher as Turrell 


William had little direct answer to the finding that he effectively put forward Henry Stein 
Turrell ‘as the person who possessed the information’ that Francis Smedley’s clients were paying 
for, despite the fact that “Turrell had nothing to do with it, nor knew anything about it; and his 
name was inserted without his knowledge, the real person being Fletcher’. The Court had found 
this ‘false and underhanded,’ although not ‘strictly fraudulent’. Rather, the conclusion was that 
‘neither Fletcher nor Mr. Barber were [sic] dealing openly and candidly, and [this] strengthens the 
distrust that may be entertained of Mr. Barber being a mere blind unconscious instrument in the 
hand of Fletcher’.'°8 


William responded that this finding arose from Robins, a genuine case, and he repeated his 
avowal, made for the first time in his application for a certificate in 1849-50, that he had told the 
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solicitor for the executors, Smedley, what he was doing. He disputed the Court’s finding that the 
contract was a factual statement that Turrell held the information. 


It is not the fact that I represented Mr Turrell as the person possessed of the information or entitled 
to the reward. I at the time, distinctly informed the solicitor for the executors that he was not so, 
and he expressed no objection whatever to the substitution of another name.!” 


No mention, of course, that Smedley had denied this in sworn evidence. The contract 
clearly did name Turtrell, the counterparty, as holding the information and being entitled to the 
commission as a consequence.'"” Wilkins had argued in 1850 that this was a minor matter and that 
no one was misled. Two of the judges objected; and Patteson was firm, that ‘to insert a wilful 
falsehood in any document is highly improper, and will never be countenanced by the Court.”!!! 


Nor had Wilkins suggested that Turrell knew that his name was being used in this way. In 
his 1853 Book, William objected (at length) to some of the factual findings in the judgment!” but 
he did not dispute the clear finding that ‘in fact, Turrell had nothing to do with it, nor knew 


anything about it; and his name was inserted without his knowledge’. 


Unusually, in 1854 William did not engage at all with the Court’s concern that he gave 
unsatisfactory reasons for concealing Joshua’s identity, that this was false and underhanded, that 
he was not dealing openly and candidly, and the consequent distrust of his claim to have been a 
blind instrument of Joshua. The best he could come up with was: 


Tinserted the name of Mr Turrell because he had been a friend so intimate that we had even shared 
each other’s home. Fletcher I knew to be a man of property. His objection to the use of his own 
name I considered might probably arise from an unwillingness to appear to be living otherwise 
than in completely independent circumstances, it cannot be denied that he fairly earned the money 
he was paid for tracing out the owners of this property.!!4 


As is so often the case with William, another new argument appeared. Introduced with the 
characteristic caution - ‘might probably arise’ — is the novel suggestion that Joshua’s motive for 
anonymity was that he would not want to be perceived ‘otherwise than in completely independent 


circumstances’. 


The ‘disproved’ malpractice allegations 


William wrote that the ‘malpractice’ cases had been ‘disproved’.''’ When he first alluded to 
these allegations, he partially quoted the Court’s findings: ‘the circumstances altogether are 
declared by the Court to be xo sufficient ground for refusing my certificate .''° What Patteson J actually 


said was: 


we are not disposed to think that these transactions with Stidolph would, under all the 
circumstances attending them, be themselves a sufficient ground for refusing his certificate.!"’ 


William seems to have mislaid the word ‘themselves’. The judge was saying that, taken on 
their own, William’s conduct in these transactions would not justify keeping him out of practice. 
That is not a ‘disproved’ finding. Nor did William comment on an important part of the 
conclusions in the judgment: 
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But we cannot confine ourselves to the facts of any one case in drawing our conclusion now as to 
the weight which they ought to have in our determination on the rule before us; whether we ought 
to believe that Mr. Barber has misconducted himself knowingly and wilfully, or only been the 
victim of another man’s fraud in this particular case, must depend not solely on the nature of the 
acts themselves, but must, in a measure, be affected by what we think of his conduct in other 
similar transactions, and by our opinion deduce from everything before us of his character, 
moral and intellectual.!'8 


On his character, the Court made three comments: 


dealings between Mr. Barber and [Stidolph] seemed, by the affidavits on both sides, to have been 
very complicated, and [1] not always of a very creditable nature as respects either party. 
Undoubtedly [2] Mr. Barber does not satisfactorily account for his conduct respecting the 
premiums of insurance .... [3] Mr. Barber acted as agent for the insurance company, and accounted 
to them down to the end of 1837, but after that time he seems never to have accounted to them at 
all, or to have been considered by them as their agent... 


Disproved? William did not answer these three findings, speculating only that the first [1] 
might be something to do with Stidolph having helped him by accepting ‘bills for my 
accommodation,’ although why that would have been in the minds of the judges is not explained; 
otherwise, he focused on factual assertions about Stidolph. 


Innocent until 20 July 1842 


William trod a narrow line with Sir George Stephen’s hopeless argument that he was 
demonstrably innocent until 20 July 1842, meaning that only S/ack needed to be addressed in his 
defence. William had consistently (if unconvincingly, see Chapter 33) pointed to the letter as 
evidence of Joshua’s cunning towards him, but he had not gone as far as Stephen. His compromise 
in 1854 was to say nothing about Stephen’s conclusion, but he could not resist printing the latter’s 


comments in an extended footnote.'” 


When did Joshua tell William about the entry of the death of Anne Slack of Bath? 


Stephen had ventured into this murky issue: ‘At the same interview [3 October 1842], 
Pletcher stated to Mr. Barber his impression that the real owner of the stock was dead, as he had 
found at Somerset House that a lady of the same name had died at Bath.”’” 


William had revealed this as part of Joshua’s instructions on 3 October when he wrote his 
Petition of May 1844. 


But he had removed it from his Memorial of December 1844, and so it did not appear in 
his 1849 Pamphlet or his 1853 book.’ 


It resurfaced in Stephen’s book of 1851 and William in 1854 finally reverted to his May 
1844 position, asserting that Joshua, ‘preparing my mind for doubt as to the true ownership,’ told 
him on 3 October 1842 about both Ann of Abbots Langley and the entry of a death at Bath of an 
Anne Slack. 


Later in his 1854 Book, William took the judges to task for their ‘great oversight’ in saying 
‘that I did not then state that I had received information of such an entry’.’” The judges felt that 
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William had given the impression that he heard about the entry ‘at a much later period’. What 
exactly they meant by this is not clear because William certainly mentioned the (fictitious) entry in 
his letter to Captain Foskett of 25 October 1842, the one artfully worded ‘we find an entry of the 
death ... at Somerset House’. It is not surprising that the judges could not follow William’s slippery 
story. Even when making his affidavit of 15 May 1849, he did not make matters entirely clear. He 


swore: 


That in his correspondence with Captain Foskett in the autumn of 1842, he adverted to the death 
of a person named Anne Slack at Bath, because the said Joshua Fletcher had told deponent that he 
had found such an entry in the general registry at Somerset House, and it was imagined that such 
deceased might possibly be owner of the stock, but it was by no means taken for granted the owner 
was dead[;] on the contrary, deponent quite believed that Miss Slack, of Abbott’s Langley, was the 
owner, until he had been grossly misled, first by Captain Foskett as to her age, and next by Fletcher 
as to her handwriting, as is fully and exactly set forth in deponents memorial to the government.!73 


William was being coy in admitting that Joshua had told him, on 3 October 1842, about 
the entry: he had sworn only, in effect, that Joshua told him this sometime before his letter of 25 
October to the Captain. This seems to be part of an attempt, from December 1844 onwards, to 
play down the fact that Joshua had fully briefed him from the outset. If nothing else, it 
demonstrates how difficult it is to pin William down and how much effort is needed to ascertain 
whether he is telling the truth. 


But there is a more interesting comment in that quote from his affidavit: William’s 
assertion, on oath, that he ‘quite believed’ that Miss Nancy was the owner. It seems that his 
position (in 1849) was that he believed this before 21 November 1842, when Foskett guessed at 
Ann’s age. He had been less certain in his Memorial of December 1844, referring rather to a ‘strong 
presumption’ that she was entitled when he heard that she had lived at Smith Street (which was by 
letter from Foskett of 27 October 1842). And he had not required Wilkins to correct what he told 
the jury at the Old Bailey: ‘I deny that a person answering the description of Ann Slack in any 
respect, much less in a// respects had been found.’'* Why, then, did William claim to have believed 
that Ann was the owner, even to the extent that in his speech to the Court on 22 April 1844 he 
reported: 


Fletcher said to me, “It appears highly probable that this young lady Miss Anne Slack, of Abbots 
Langley, is the party entitled to the stock.” I said, “I think at present there is not much doubt of it; 
from the description of her residence, and other circumstances, I believe she is the owner of that 
stock.” 


For the purpose of his 1854 Book, the answer seems be that he was setting up the usual 
line that the only things which changed his mind were Foskett’s misstatement of her age and 
Joshua’s trickeries over the signatures. 


Foskett denied that Ann had executed a power of attorney — revisited 


Foskett’s alleged denial that Miss Nancy had executed a power of attorney was discussed 
in Chapter 34, with a conclusion that the allegation was untrue. Foskett never denied that. Had 
William believed it, he would have been unable to resist deploying it as a third reason to doubt 
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Ann’s entitlement: age; signature; not executed a power of attorney. In 1854, his resistance 
crumbled: 


Captain Foskett had shaken my belief in the possibility of Miss Slack being the actual owner by the 
statement that she had of executed a power of attorney, and also the statement as to her age.!5 


This can be contrasted with what he told the Court on 22 April 1844, the day after he had 
been convicted. He mentioned only the two old favourites: 


Coupling these two facts - the difference in the handwriting and the age of the lady - I arrived at 
the certain conclusion that Miss Slack, of Abbots Langley, could not be the owner of this stock.!?6 


Similarly, a few weeks after the trial, he made the same comment in his May Petition: 


The most important question seems to be what justified me in considering that this lady was not 
entitled. The grounds on which I formed that opinion were two but as to both of which I relied 
upon Fletcher. First the hand writing did not agree with the signature in the Bank Books - secondly 


the owner of the stock had executed a power of attorney 12 vears before. !2” 


In December 1844, William described a conversation with Bircham in which they agreed: 
‘the presumption which had been raised in Miss Slack's favor by the fact of former residence 
merely, was completely rebutted by the apparently conclusive facts as to age and writing.’ This 


sutvived into the published version, the relevant paragraph bearing only one minor change.'” 


When addressing the Court in 1850, Wilkins also stuck to the two old-chestnut arguments. 
The Times reported: 


Had it not been, however, for Captain Foskett's misleading him on the subject of Miss Slack’s age, 
saying that she was 27 when she was, in fact, near 40, her identity would have been proved.!*° 


Even Sir George Stephen did not claim that Foskett had made the denial. And how would 
Foskett know anyway, especially to the extent of Wilkins’s version — that she had ‘never’ done so? 
Why did William not write and ask her? The answer to that question is obvious. 


When William wrote in 1854 that Foskett had shaken his belief in the possibility of Miss 
Nancy being the owner ‘by the statement that she had vot executed a power of attorney,’ he was 


lying. 
Wilham goes deaf 


Yet another new invention was unveiled in 1854. William had never commented on 
Foskett’s evidence that Mrs Foskett had, in his presence, mentioned Mr Hulme. Now, 10 years 
later, he came up with a response (because it had been mentioned in Patteson J’s judgment). For 
the first time, we are told that Mrs Hulme was not speaking to William, but to her husband, and 
that William did not hear what was said: 


the observation of Mrs. Foskett was not made to me, it was addressed to her husband as appears 
by the evidence, “You know, my dear, Mr Hulme always managed her affairs till his death.” Had I 
been able to furnish Fletcher with the name, he probably would have had no difficulty in 


ascertaining whether the person was identical with the one named in the power of attorney, and 
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thus his purpose would have been at once answered, but that I did not hear the observation of Mrs 
Foskett to her husband is evident...!3! 


In typical fashion, William had omitted what came before this. The Old Bailey transcript 
records Foskett as saying: 


Mr. Barber asked a question which I do not exactly remember, but to which Mrs. Foskett replied — 
"You know, my dear, Mr. Hulme always managed her affairs till his death;"!%2 


The Times confirms this, with a little gloss: 


Barber then asked her [Mrs Foskett] a question, which I [Foskett] did not hear, and she replied, 
“No; Mr. Hulme managed her affairs to the time of his death.”!%5 


The Morning Post report was again a little different: 


Mr. Barber asked a question, which I do not remember, and to which she replied, “You know that 
Mr. Hulme always managed her affairs.’!*4 


Again, William lied. Mrs Hulme was answering /7s question, albeit she included her 
husband in her reply, no doubt in the common conversational habit of inviting him to agree. To 
put it mildly, William’s decision to suppress the evidence that Mrs Foskett was responding to his 
own question undermines his claim not to have heard what she said. 


He made matters worse by arguing that, if he fad heard her response, he would not have 
sent two letters subsequently asking for the names of Ann’s trustees. Why not? Hulme, being dead, 
was beyond trusteeship. William’s questions must have arisen from the Captain’s evidence that 
some part of Ann’s affairs were still managed by someone else. In 1854, William effectively 
confirmed that he knew there was one or mote trustees: 


Pletcher suggested that it was probable that the names of Miss Slack’s trustees, if obtained, might 
be found to tally with the names of the person or persons deputed to receive the dividends under 
the power ...135 


Precisely: see Chapter 8. Joshua and William were interested in the names of any trustees. 
There were a number of reasons: (1) to ascertain if they, like Miss Nancy, had completely forgotten 
about the £3,500 stock (or had never been entrusted with it); (2) to assess the potential for trouble 
from them; (3) to consider negotiating with them for a payment to reveal the existence of the 
stock. 


And do not forget: the name Hulme was known to Joshua and probably to William, as the 
person who held power of attorney over the £3,500 stock. His name confirmed that Miss Nancy 
was the owner. Lucky for William that his hearing failed him. 


Unanimous approval of Wiliam’s conduct by the Australians 


Although William had, ever since his conviction, frequently taken risks when putting 
forward untruths or half-truths, he was increasingly reckless in his 1854 Book. No doubt he had 
noticed over the years the absence of any contradiction of his often untrue or ambiguous 
assertions; and, indeed, Stephen made much of the absence of any response to his own book.'” 
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William’s next misstatement involved the Sydney Law Society. In 1854, he wrote: 


My conduct in withholding my client’s name was unanimously approved by the Sydney Law Society 
137 


Not true. The lawyers in Sydney had been mote cautious, remarking that it was not clear 
that William could properly have disclosed the name: 


With respect to Mr. Barber's concealment of the name of his client Fletcher at his interview with 
Mr Freshfield, it is to be observed that a reason for this concealment existed, irrespective altogether 
of any question of the crime of forgery, namely, the desire of Fletcher to avoid inquiry into the 
soutce of his information regarding unclaimed dividends, a source which he does not seem, judging 
from the testimony of Mr Christmas, to have ever revealed even to Mr. Barber himself; nor were 
this separate motive absent, is it clear that an attorney would be justified in disclosing the name 
of a client in connexion with a prima facie case of guilt, without first availing himself of all the means 
in his power to clear up the facts, and accompany the disclosure with an explanation by way of 
antidote. A conscientious attorney might even from very scrupulosity feel bound to pause and 
consider before making such a revelation.!°* 


There is no analysis here of whether ‘his client Fletcher’ was or was not entitled to client 
confidentiality. He was not: the question Freshfield had asked was, in effect, simply whether Joshua 
had introduced another client to the firm, which was nothing to do with legal advice being given 
to him. Nor did the Sydney Law Society comment on the propriety of William helping Joshua to 
conceal the fact that unlawful disclosures were being made by a Bank employee. No mention is 
made of Freshfield’s evidence that William claimed not to remember who the introducer was. But 
what matters here is that the Sydney lawyers simply did not give a unanimous approval of William’s 
conduct in withholding the name. 


Instead, their approach was a half-baked attempt to find some justification for what 
William had done (or not done), albeit with the sensible conclusion that a sensible lawyer might 
have taken time ‘to pause and consider’. William’s motive in declining to name Joshua was not 
honourable and he did not pause, consider, and analyse whether he could reveal it; and, as 
commented before, his compliance with Joshua’s wish for anonymity was not really — or only — 
for the protection of the ever-productive and enrichening Christmas; it was to conceal from the 
Bank Joshua’s involvement in these transactions. 


William’s claim that his conduct was ‘was unanimously approved by the Sydney Law 
Society’ has an unsettling modern echo, suggesting that it is a tactic of the rogue. The monstrous 
fraudster Robert Maxwell MP (at the time) was accused of cooking the books of the Refreshment 
Department of the Houses of Parliament: 


When the Committee of Privileges delivered their verdict, they sat squarely on the fence: the Sunday 
Times article, they decided, was not unfair to Maxwell, nor did it prove that he had been guilty of 
any misconduct. This was a long way from being a full exoneration but as far as Maxwell was 
concerned it left him without a stain on his character. ‘I note that this senior committee of the 
House of Commons has unanimously decided that my conduct was entirely proper,’ he told The 
Times.'° 


Entirely proper? Welcome to an illustrious club, Mr Maxwell. Meet Mr Barber... 
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Loosely dishonest 


William’s decision to go for broke in his 1854 Book led him into thorough dishonesty (by 


omission): 


Robert Loosely, at first said he had told me the deceased came from Scotland, but upon cross- 
examination he said, “I will not swear that I said a word about Stewart’s country, it is so long ago.'4° 


He took this quotation from the Old Bailey transcript, but he — outrageously — omitted 
Baron Gurney’s immediate follow-up to the witness: 


O. What is it that you won't sweat? 


A, About his saying anything about his family, or family affairs. I am sure I told the gentlemen, 
that Stewart had told me he came from Scotland.'*! 


William cannot suggest that the transcript is wrong, because The Times also reported 
Loosely’s answer to the judge as ‘I will swear that I told the gentlemen that Stewart came from 
Scotland.”!” 


Favouring Sanders 


Another new argument was released into the wild, that Joshua treated William and Sanders 
differently by warning only Sanders that the Bank was making inquiries: 


Mark how different was Fletcher’s conduct with Sanders, his companion in crime. Fletcher knew 
before he saw me, from Christmas, that inquities were going on at the Bank. The community of 
feeling which binds accomplices to each other, prompted him at once to acquaint Sanders with the 
impending danger, but I was left to receive the announcement from Mr. Freshfield, and when I 
apprized Fletcher, he affected to hear of the inquiries for the first time.!# 


This was deduced from what Sanders wrote in his instructions to his solicitor: 


In the course of October or November last, my wife received two letters from Fletcher, giving me 
to understand that inquiries were going on in the Bank about this affair; this information he 
procured from his friend, Mr. Christmas, the clerk in the Bank of England.'4 


Sanders was unsure whether the letters were received in October or November. There is 
an, often implicit, assumption in commentary on the case that the fraud was uncovered when Miss 
Nancy came to claim the dividends on the £6,000-odd stock that she knew about. That is 
understandable, because they were payable on or after ‘dividend day,’ which for this particular 
stock was 5 October (according to Charles Dickens, Junior, writing in 1879). Stephen also 
remarked in passing that her dividends were due in that month)."* The overall facts show that 
unclaimed dividends were held by the Bank for the owner. The assumption by many was: at some 
point in October, Miss Nancy — in fact, her broker — claimed the dividends, only to be told that 
she was dead. But the assumption was wrong. In Chapter 11 are references to a history of the Bank 
written by an employee, John Francis. The trigger was not Ann’s claim for dividends; it was her 
instruction to her broker to buy some more stock. He approached the Bank and was told that dead 
people could not buy stock. When she heard of this from the broker, she was so shocked that she 
‘instantly came to town, and presented herself at the Bank,’ the fraud being then uncovered.” 
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The thesis that the fraud fell apart when Miss Nancy claimed her known dividends is thus 
contradicted: if Francis is right, the critical act was on an unknown date, some time before 15 
November 1843, when her broker tried to buy the stock. Polden does not engage closely with this, 
implicitly (and perhaps unintentionally) giving the impression that it was Ann’s claim to dividends 
which scuppered Joshua’s scheme, although not saying so expressly: 


Pletcher did not know initially that Anne Slack still collected dividends on another stockholding, 
and it was because, in accordance with the Bank’s practice, a clerk noted her death against that 
stock too that the fraud came to light Select Committee, 1857, Barber qq. 353-396; Francis, 1848, 
p. 196). 147 


A check on Polden’s references, including John Francis’s history of the Bank, reveals, 
firstly, William telling the Select Committee: 


384. Mr. Crossiey.| Did Fletcher know of the larger amount? [Ann’s £6,000 stock] — I think he did; 
in the course of the investigation he adverted it to me, but said the two sums belonged to different 
parties. 


385. Have you reason to suppose he believed they belonged to different parties? - My impression 
is he did believe they belonged to different parties. I have no means of knowing the fact. 


386. Or else he would have claimed the larger amount also? — Yes, it would have been safer to have 
claimed he larger amount also because a claim for the smaller amount only was a suspicious claim 
on the face of it. 


387. Lord Goderich.| Although the dividends had been paid on the larger sum? — Yes; but discovery 
was inevitable as it was; for the moment the lady went for her dividends and it was found she was 
marked “dead,” it led to the discovery of the fraud.!48 


Polden does not specify which edition of Francis’s book he is citing, but he gives 1848 as 
its publication date. In that year, Francis brought out the third and final edition. The wording is 
the same as that in the first edition of 1847: 


It has been seen that both the accounts of Miss Slack had the word " deceased " placed against 
them in the ledgers of the Bank. When, therefore, her broker received instructions to purchase a 
certain amount of stock for her, he was informed while making the necessary enquiries, that Miss 
Slack was dead, and that no more stock could be placed to the account. 


The surprise of the broker was great, and he immediately wrote, informing his client of her reported 
death. The astonishment of this lady was such that she instantly came to town and presented herself 
at the Bank, where the matter was fully investigated. On searching the books, it was discovered 
that a will had been lodged, purporting to be signed by Ann Slack, of Smith Street, and that £3,500, 
with the accruing dividends of £1,100, had been paid. 


The first thing to ascertain was the name of the solicitor employed, and the house of Barber and 
Bircham was brought to notice. When Mr. Barber's name was discovered, Mr. Freshfield called at 
his office, and told him that the will was a forgery, and that the fact must be reported to the 
treasury! 


Francis was right. Two principles apply: first, entitlement to dividends did not end with 
death; second, the Bank would not sell stock to a deceased person. Ann’s broker may well have 
claimed and been paid the October dividends. If he or his clerk attended in person, they were 
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probably very familiar to the Bank officer — who would therefore perhaps carry out no checks. 
Even if a check were made, probate had been lodged at the Bank and so the money was due to 
Ann’s estate. The broker, if the Bank clerk bothered to notice any of this, would be presumed to 
be authorised to collect the dividends as before (and then account to the executrix). More likely, a 
harassed clerk just paid the money to a broker who had a list of clients’ dividends to collect. 


William Erle QC’s opening speech in S/ack confirms Francis’s version: 


the attention of the Bank of England had been called to the nature of the will by which the stock 
and dividends in question had been obtained, by the circumstance of a lady wanting to purchase in 
the same name and same stock — the Three per Cent Consols. The rule of the Bank on such 
occasions, was that no more stock should be entered in the same name as a person previously 
returned as dead, until inquiry had been instituted into the circumstances. These inquiries were 
made, and there resulted in the discovery that the will was a forged will.'°° 


The blocked attempt to purchase more stock led Miss Nancy to rush to the Bank on 15 
November 1843, and James Freshfield to call immediately on William after 5pm that day: 


I had this interview with Mr. Barber at his own office, in Bridge-street. I went to him immediately 
after having seen Miss Slack at the Bank.'5! 


The situation facing Freshfield was not, yet, complicated. Miss Nancy had hurried down 
to the City, probably accompanied by her broker (and, goodness help her, Captain Foskett). The 
broker showed her his correspondence with the Bank in which he had been told that Miss Nancy 
was deceased. They went over to the Bank itself, where a quick check on her holdings produced 
the fake will and probate. Miss Nancy leaned over and confirmed that the signature on the Will 
was not hers. James Freshfield was either there or quickly summoned. £4,650 had been stolen, the 
equivalent of £604,000 in 2020. Freshfield feared that this might not be the only fraud. The only 
immediate lead he had was that Barber & Bircham had obtained and submitted the probate. He 
went straight to New Bridge Street. 


Joshua probably did not warn Sanders of the problem before he told William: he most 
likely learned about it from William on 15 November, perhaps spoke to Christmas urgently, and 
then warned Sanders. It does seem surprising that Joshua would, as Sanders wrote, commit this 
sort of information to writing — twice — but, if he did, no doubt he used his customary oblique 
language, such as ‘that Bank business is being looked into’. And in his second communication he 
might have had more information from Christmas (although, again, it would have been extremely 
risky for Christmas to have any contact with Joshua at this stage). Perhaps Joshua wrote that he 
had heard about an investigation and Sanders made an understandable assumption that the 
information came from Christmas. 


Without overdoing it, a counter-factual might help. Assume that Joshua did warn Sanders 
without alerting William. Why would he do that? He might have feared that, if forewarned, William 
would insist on approaching the Bank to pre-empt the investigation; or that he would simply go 
there without warning. William would not need to admit any guilt or turn Queen’s evidence. He 
could merely put himself forward as a dupe, now filled with regret. Complicit or not, this could be 
his way to safety, and his concern would be his own neck, not Joshua’s. William had prudently 
prepared the ground in advance: the S/ack file did not contain his dealings with Joshua, but only 
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his work with Emma Slack. An apparently frank and horrified account to the Bank might have 
been accepted as genuine (at first). In 1854, William confirmed this, noting that Joshua (in 
William’s terms) probably ‘contemplated confessing the frauds to me, but was deterred by the fear 
that I should betray him.’ This was followed by a report of direct speech from Joshua, apparently 
contained in an affidavit by the Rev. Thomas Rogers (although experience suggests that without 
seeing the whole document, wariness of William is advisable): 


“T was afraid to open my mind to Barber, lest he should have done me an injury.” !*? 


Joshua could not know in advance that, challenged by Freshfield, William would stand firm 
and not panic. Afterwards, he told Joshua that he wanted to contact Freshfield to explain, but 
Joshua convinced him that the problem would go away. William’s reaction cuts in two directions. 
It suggests complicity or a (well-justified) fear of being accused (given what Freshfield had said to 
him), and a (very) desperate hope that if he did nothing Christmas might yet rescue them by 
changing the records. William also knew that he had not been frank, to put it mildly, with Freshfield 
and so had poisoned the atmosphere when it came to the Bank accepting, now, that he had been 
deceived. Alternatively, his reaction suggests innocence: he believed that there was, or had been, a 
68-year-old Anne Slack, and it was only a matter of time before the Bank agreed. 


Joshua’s passivity when he heard that the Bank had uncovered the fraud is a mystery. Did 
he really expect Christmas still to pull off some trick that would fool the investigators? Entirely 
unsurprisingly, he and Christmas (like he and William) had a mutually-assured-destruction 
relationship. Francis writes of Joshua having ‘wrought upon his [Christmas’s] fears of discovery’ 
to gain information.'”? A panicked Joshua had very few options. To run was almost impossible. 
He had family, property, a life. The Forresters would be after him. Perhaps he put pressure on 
Christmas to do something, but by November 1843 the prospect of success in that direction was 
non-existent. Miss Nancy had proved the forgery. There was no scope for arguing that there were 
two different Miss Slacks. We do not know how or when the Bank identified Christmas as the 
inside man, but from that point onwards he had acquired a coveted position: beneficial treatment 
for co-operation, giving evidence for the prosecution. 


William was in the same position as Joshua. Running would be an obvious admission of 
guilt. His sleepless nights might have been mitigated by a fantasy that Joshua’s friend could save 
the day. Otherwise, his story was ready, and his papers were arranged to conceal his dealings with 
Joshua on S/ack. 


Joshua did not warn Sanders before William. The Bank was alerted to the fraud on 15 
November and James Freshfield strode through the City of London to William’s office. William 
warned Joshua who no doubt passed this on to Sanders. 


The number and similarity of the transactions 


The meat of William’s attack on the judgment of Patteson J was his detailed refutation of 
the finding that there were similarities or coincidences in the cases which were ‘extraordinary, and 
calculated to excite suspicion’ and the conclusion that: 
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Mr. Barber appears to be a shrewd, sagacious, experienced man in his profession; and it is difficult, 
if not impossible, to believe that such a man would be wholly free from doubt or suspicion when 
so many transactions calculated to raise both doubt and suspicion were presented to him by 
Pletcher, unless, indeed, he became wilfully blind, and was determined to ask and to know nothing. 
The case against him does not depend upon one transaction, in which he may have been deceived, 
and have had no suspicion, but upon several, the numbers and similarity of which could hardly 
have failed to have excited surprise and consequent doubt and suspicion.!* 

In responding to this in 1854, William first focused on these supposed similarities, namely 

that: 


1. The deceased had ‘forgotten to receive their dividends for many years’ 
Each Will ‘specified quantities of stock’ 

3. The Testatrix’s ‘property would appear to consist of little, if anything, more than the 
stock.’ 


His best point was the first, where he had a small success. True, Eliza Burchard and Ann 
Slack had not claimed their dividends: respectively, for 18 years (from 1823 until her ‘death’ in 
1841); and 12 years (from 1832 to discovery of the fraud in 1844); but Mary Hunt’s dividends had 
been claimed up to and for many years after her death. 


William tried to remove Burchard from this category by yet another contention that first 
cropped up in 1854: 


The three testators [sic] did not appear to have forgotten to receive their dividends. In Burchard’s, the 
first case, absence abroad was alleged as the cause, and although, by the denial of the separate trial, 
it was shut out from the proof as to the reason given me, the will itself, which any one may see at 
Doctors’ Commons, does in part confirm my statement that this was the reason alleged, for it 
describes the testatrix as ‘late of Rostock, Mecklenburgh, Germany.” I regret that this escaped 
the attention of the Court. 


His regret is hollow. The reference to a separate trial is a cheeky red herring: there was 
nothing to stop him raising this before Patteson J and his colleagues in 1850. If it was so important, 
why had it not been put forward by Wilkins at that hearing, or by Roebuck in 1851? The reality is 
that the recitation of a former residence in the Will was another similarity: it being very unusual for 
a Will to bother with where someone had previously lived, unless there was some reason in the 
Will to make that clear. 


This is what each Will included (emphasis added): 


Burchard Hunt Slack 


In the Name of God Amen | I. Mary Hunt widow (1) | L ANNE SLACK Spinster (1) 
I Eliza Burchard spinster (1) | formerly of Bristol and| formerly of Smith Street 
formerly of Cooper Street | afterwards of Bath but of | Chelsea but now of South 
Westminster in the county | Spring Street London Terrace Pimlico 

of Middlesex and late of 
Rostock Mecklenburgh [sic] 
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in Germany but now of 
New Bond Street Bath in 
the county of Somerset 


When the real Eliza Burchard died is unknown, but the story given to William is clear: that 
she stopped claiming dividends in 1823 and died in 1841. 'To suggest that she cannot be categorised 
as someone who had forgotten to claim her dividends is ludicrous. 


William had no answer to the second similarity — specified quantities of stock — other than 
his general one that there were large gaps of time between the transactions and so no trigger 
causing him to compare the Wills. 


His answer to the third is intriguing. He had ‘remarked no peculiarity’ in the Wills, given 
that he saw them ‘at an interval of two years apart’.'*° He then wrote, a little obscurely: 


The same explanation would meet the remark of the Court..., that the property appeared to consist 
only of the stock, had not this been prominently brought to my attention on calculating the probate 
duty, when it became necessary to make enquiries as to any other property of the deceased [-] 
inquiries answered by explanations which the joint trial precluded my putting in evidence.!5” 


It takes a moment to understand what he was saying there. True, there was time lapse 
between him seeing the various Wills. False, the refusal of a separate trial affected the case before 
Patteson J and his colleagues: William could have included in his affidavit the explanations he 
mentions. Surprisingly, he accepted the fact that ‘the property appeared to consist only of the 
stock’ and that it was ‘prominently brought to my attention on calculating the probate duty’ — as 
well he might. It was inescapable, and great danger lurked. William demonstrably calculated the 
probate duty solely on the value of what was due from the Bank, as set out in the Table below. 
Stewart is included with a caveat — the affidavit valuing the estate at under £1,500 had been sworn 
on 31 July, before William was involved, but he would know what was in that affidavit. 


Transaction | Amount received | Statement of value | Evidence 
from Bank of the estate 


Stewart £1,388.50 Under £1,500 Evidence of Edmund Keene: 
affidavit sworn for probate was 
produced at the Old Bailey 
swore that Stewart’s ‘property 
was under £1,500’.'° This was 
before William’s —_ became 


involved. 


Burchard L1GIS.25 Under £2,000 Evidence of Frederick George 
Cox, of Cox & Jennings: Barber 
‘stated the amount under which 


the will was to be proved at 
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£2,000.» The money obtained 
from the Bank was £1,698.25. 


Hunt £1,645.60 Under £2,000 Evidence of T.C. Thatcher, clerk 
to Iggulden, Puckle, and Puckle: 
‘Mr. Barber replied that the 
property was under £2,000.” 


Slack £4,051.45 Under £5,000 Clarkson’s submissions _ at 
Mansion House: ‘it was not 
unimportant to notice, that the 
property was sworn under 


£5,000." 


William’s explanation is buried in his 1854 syntax. He now claimed that he did indeed 
investigate: ‘it became necessary to make enquiries as to any other property of the deceased’. What 
he does not seem to have realised is that, by this false claim, he was himself asserting that none of 
these people did have any other money (because he had, he claimed, checked) — colliding full face 
with what was said against him. If they were not claiming their dividends, what did they live on? 


William had had no opportunity whatsoever to make any (realistic) inquiries about the 
supposed 68 year-old Anne Slack’s finances, because he took Emma to Doctors’ Commons the 
first time he met her. As he put it in his 1847 letter to the Hobart Courier: *... I unhesitatingly 


accompanied the executtix to our proctor’.'” 


Hunt was done and dusted in possibly less than a month and William came up with no 
evidence of any inquiries. Burchard was processed in similar time, a maximum of two months; again, 
no evidence of any inquiries. Stewart was different: he made inquiries, was rebuffed by Pickerings, 
and learned his lesson. 


What of William’s claim that the cases were far apart in time? The bare chronology of the 
four fraud cases is: 


Date Stewart Burchard Hunt Slack 


1840 | William involved 
from August to 
eatly November. 


1841 May to late 
June. 
1842 May, perhaps into | William instructed 
June. in October. 
1843 In April, William 


and ‘Emma’ collect 
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the money from the 
Bank. 


Including Stewart, this is a period, up to William’s instructions in S/ack, of about 3 years 11/2 
months (16 August 1840 to 3 October 1842). The gaps are: 


Stewart to Burchard — about 7 months 
Burchard to Hunt — 11-12 months 
Hunt to Slack — about 4 months. 


William relied on the fact that ‘genuine’ cases were interspersed with these. The fuller 


chronology becomes: 
1840 — Stewart and David Smith 
1841 — Robins and then Burchard 
1841-1842 — two unnamed cases 
1842 — Hunt, then an unnamed case, and S/ack 


Nor were the genuine cases entirely unproblematic, many, possibly all, based on the use of 
“Turrell for Joshua. In Robins, Smedley was very unhappy with William’s conduct and refused to 
pay the full amount William expected under the contract. Unless one believes William’s denials, 
Smedley also (a) warned him about involvement in such transactions and (b) was unawate that the 
Henry Stein Turrell was not the real contracting party. William admitted the use of false names in 
these transactions ‘in several instances,’ giving two examples: Robins and that of David Smith of 
Limehouse. After appearing in his unpublished Petition of May 1844, this admission was never 


made again.’ 


Grave danger for very little reward 


Similarly, his original, handwritten Memorial of December suffered its longest excision 


when he realised that a section of it was highly dangerous. It included, as previously discussed: 


I should have had the pleasure, and the pecuniary benefit of introducing her [Ann Slack] to her 
property as I did with the Robins’ family, David Smith’s family and several others.! 


Having cut out this sole mention of pecuniary benefit, William suddenly returned to it, 10 
years later, in 1854. This led to William inadvertently divulging the meaning of this ‘pecuniary 
benefit’ in his ‘Concluding Chapter,’ by a footnote: 


Pletcher and his accomplices netted by this single piece of villainy £4,500. My share of our law 
charges was but £6 10s. Had Captain Foskett’s sister been put in possession of this property, my 
charges for all the previous trouble would have been paid on a liberal scale, so that my interest 


was really against the false claimant.'! 
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What does this new claim mean? A critical part of William’s narrative was that he would 
not have facilitated fraud for very little reward. In 1854, to make this good, he claimed for the first 
time, either accidentally or expecting that no one would notice, that it was in his interests for Miss 
Nancy to succeed and for ‘Emma’ to fail. It is difficult to make sense of what exactly William is 
claiming the arrangement with Joshua to be. It seems to be that: 


1. He would be paid for the investigative work (‘my charges for all the previous trouble’) 
only if it transpired that Ann Slack was the beneficiary. But he had written in his 
December Memorial ‘Every step in the negotiation with Captain Foskett is recorded 
in my diary, and regularly charged to Fletcher's account; whilst the proceedings taken 
for Emma Slack are all as regularly charged to her in the respective diaries of myself 
and partner.” He subtly justified his claim to have received only £15 by carefully 
saying this is what got for the ‘transaction,’ as discussed in Chapter 25. 

2. The investigative work would have been generously paid: ‘on a liberal scale’. 

3. Otherwise, he would (and did) only receive his fees for the formal work in obtaining 


probate etc for “Emma Slack’. 


There is missing information and it is worth trying to fill the gaps. The implication seems 
to be that if Miss Nancy had recetved her money, Joshua would have received a commission from 
her, and, in such circumstances, William would get a generous pecuniary benefit (recall the £55 in 
Robins) in the form of fees for the investigative work. But if there was no commission, then he was 
deprived of that generosity. 


William was clearly very concerned to hide the fact that he was well-paid in certain cases. 


This arrangement handed him two tempting arguments but, uncharacteristically, he had 
left them alone. His claim to have received only modest remuneration was too important to risk 


undermining it. 


By 1854, he decided to take some risk, albeit indirectly. The first argument he could have 
put forward, but dared not, was that in S/ack Joshua had swindled him out of a good fee, by 
claiming that Emma Slack did not need his information and therefore no commission would be 
due. The second is what he explicitly deployed in his 1854 footnote: that it was therefore in his 
own interests for Ann’s claim to succeed rather than Emma’s. Perhaps so, if we believe his 
description of his arrangement with Joshua, but why, then, did he not take more active steps in 
Slack, the obvious one being simply to write to Ann Slack and ask for confirmation of her age? 


What William was hiding, in short, is that the unclaimed dividend work for Joshua was 
much more remunerative than he had claimed. In Chapter 25, it was speculated that he received a 
share of the commission. It seems even clearer now, that that was the case, even if it was dressed 
up as ‘liberal’ fees. 


There is another possibility, also touched on in Chapter 25: that the exchange in which 
Joshua bemoaned the lack of a commission in S/ack was a smokescreen. Emma was to be put 
forward as executrix and beneficiary. Joshua needed someone to guide her through the process — 
a solicitor he could trust not to ask difficult questions — and so William was to act for Emma in 
obtaining probate. But he already acted for Joshua. He could not negotiate a commission 
agreement between them because he could not act for both sides — a conflict of duty, better known 
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as conflict of interest. And no one would want what is required in such situations — to send Emma 
to a different solicitor for legal advice on the wording of a draft agreement. The solution: come up 
with a justification for no commission being payable. William had let slip and quickly excised the 
‘pecuniary benefit’ he would receive if a transaction came to fruition in a particular way. He had 
always been, and remained, silent on how much he was, or would have been, paid for the 
investigative work in S/ack. The suspected silent backstory? Since payment for negotiating a 
commission agreement was not possible, William was paid for the investigation work and could 
then deny receiving anything other than the £13 (topped up to £15) for the probate ‘transaction’ 
work. His larger bill would be on the private files which never reached Freshfields. 


This would explain William’s deletion of the ‘pecuniary benefit? comment from his 
Memorial. It was employed loosely there as part of an attack on Foskett’s errors but (a) it was 
probably not true in the sense that he would still be paid by Joshua somehow (b) in itself, it had 
little persuasive value in the context in which it was mentioned. William did not develop any 
argument based upon it at the time, but, as noted above, he took mote risks in his 1854 book, 


because no one was critically reading anything that he asserted. 


There is some logic in the arrangement between William and Joshua. If no commission 
was forthcoming, Joshua would get nothing for his efforts, so it was agreed that William would 
not either. But why would William agree to that in the first place? He worked hard in S/ack, 
including a journey to Brighton on the off-chance of meeting Captain Foskett. In Svewart, he 
travelled to Great Marlow and examined several witnesses. He met with people: Foskett, Baxter, 
lawyers from Pickerings. He corresponded, as did his partner. Why do all this on a contingency 
fee basis? Perhaps he simply wanted to retain Joshua’s property and litigation work and the 
dividends work on a contingency basis was part of the deal. More likely, as just discussed, the work 
was very lucrative if a commission were paid; or there was no contingent element, and he was 
quietly paid for his work even if no commission had been recovered. It becomes very strange to 
imagine why William would commit himself to all-day journeys to Brighton and Great Marlow if 
he might not be paid. He was a busy man, operating from day to desperate day when it came to 
cash-flow, and finding such time — suddenly — was unlikely to be easy or convenient. He would be 
unable to work on other clients’ cases, thus losing the fees he could have charged to them. 


Either way, he was very keen to conceal the liberal pecuniary benefit — because it 
undermined his best argument: that he would not have risked his reputation and livelihood for 
small sums of professional fees. True, perhaps, if that had been all he was receiving, but it was not. 


Wiltam would not have compared the Wills 


William justifiably remarked about one aspect of (two of) the Wills, that ‘It was only on a 
close analysis of the wills compared together with a view to this inquiry that this was observed — 
seen as they were by me at an interval of two years apart’.'"’ It zs unlikely that he studied three Wills 
side by side. But he would have had copies on file, to which he could refer if he so chose. The 
gaps between the fraudulent cases are significant, but William does not recognise that lawyers 
notice patterns in their transactions and then go to check the documents. As seen in Chapter 31, 
there were several similarities, such as a sole beneficiary who was also to administer the Will, no 
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specific bequests except the stock (that was to be stolen), no addresses for the witnesses, the 
unnecessary and unusual statement of the testatrix’s former places of residence, and so on. 


Over a period of three years, William was in the thick of all of this — and we do not even 
know what happened in the three unnamed cases. 


Last points 


William denied that his use of four different proctors in the transactions was significant. 
He quoted the explanation he had given in his Memorial of December 1844, including that Joshua 


went to one of them before instructing him.'® 


His explanations are factual and cannot be 
evaluated. This is one of those frustrating points that litigators expect to go with the Court’s overall 
view. If a Court supported William, it would say that he had satisfactorily explained the use of four 


proctors. If not, it would note this as a suspicious factor. 


William concluded the first part of his 1854 Book with three pages on the gang’s 
declarations of his innocence.'® He repeated that ‘my exoneration did not rest upon the testimony 
of one person, but of four’ despite that being (a) untrue and (b) something he side-stepped on 
occasion by mentioning only Joshua and Sanders. He also used the specific wording of Joshua’s 
Declarations — which were either written by or influenced by him — particularly general statements 
such as that he had no guilty knowledge or, to give an example: ‘... in Fletcher’s first declaration 
it was stated that I had no knowledge of Slack’s case “otherwise than as a legitimate and proper 
matter of business,” and, in the second, [if William had been tried separately] “he must have been 


not only acquitted but exonerated ftom the slightest culpability””'” 


No one in the case, except William (and probably William McCallum back in Australia), 
knew that Joshua’s first declaration was not only drafted by William but written out in his own 
handwriting. When that context is known, the wording, and that of the second Declaration, is 
obviously that of a lawyer. Imagine the crashing down of support for him if this had ever been 
revealed. William was certainly not telling anyone. 


William is not finished 


Having waded through 27 pages of text by way of introductory chapter, followed by 130 
pages of elucidation, the reader of William’s 1854 Book stumbles blindly into a ‘Concluding 
Chapter’ of another 37 pages, followed by a 64 page ‘Supplementary Chapter’ of text, copies of 
evidence (with commentary) and useful appendices such as Sanderts’s instructions to his solicitor, 
details of a prior fraud committed by Joshua and, less usefully, the case of Smyth v Smyth. And then 
he provides yet another seven pages, being updated versions of his ‘Epitome of Facts’ and 
‘Comparison of the Evidence’. The last page of the book is an advertisement for the fifth edition 
of Sir George Stephen’s The Royal Pardon Vindicated, with a page of newspaper comments on the 
‘legal persecution’ of William by ‘the implacable hostility of the Law Society’ and so on. 


Before we briefly review these chapters, we should note the overall strategy. William was 
relentless. Months of reading and analysis are necessary to discover and demonstrate that the vast 
majority of what he wrote was repetitive, false or dubious, sometimes invented years after the 
event, and contradictory of other arguments. When faced with determined opposition by 
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experienced lawyers arguing before judges, his case crumbled. The trial judge thought him guilty, 
Master Turner rejected some of his sworn evidence, a three-judge Court found against him in 
1850, and in 1851 another Court, with one new member (and two of the original Court), agreed. 
His supporters relied blindly on his highly selective and, ultimately, dishonest presentation of the 
case. Sir Frederic Thesiger indulged in great British understatement when he said in Court in 
January 1850: 


The greater part of the answers given by Mr. Barber to the charges were contained in his own 
affidavit and in his pamphlet, in which he had put everything in the best light.'7! 


The ‘Concluding Chapter’ 


There is little new in William’s last summaty of the case. However, he does catch the eye 
when reminding us of Naylor and Smith’s report of Joshua saying that different members of the 
Richards family were used ‘with a view to blind Barber’. Their work was reviewed in Chapter 25, 
notably its reliance on William’s version of events and on Joshua’s Declarations. 


Not only did William’s hand hover over the second Declaration when it was first written, 
he was unable to resist the temptation to amend the wording when he published it. The changes, 


for present purposes were: 


With regard to the will of Anne Slack, he could have no knowledge whatever of it, until Mrs. 
Sanders, personating Emma Slack, produced such W4H to him;-~hieh-skhe-did in my presences. And 
from the manner in which the several matters were introduced to him, and in which appearances 
were preserved observed, there was nothing to excite the suspicion of any prudent solicitor. 


Did any of that matter? Well, in this Concluding Chapter, William expressly relied on one 
of the changes: 


Witness his previous written declaration, that appearances were so preserved in each case, that 
there was “nothing to excite the suspicion of any prudent solicitor.”!72 


For any doubters, here is the original, from which it is crystal clear that the word before 


‘prudent’ is ‘a’:'”° 


This is high-level, high-wire dishonesty. Not only did William risk making the change in 
the first place, to deliberately rely on it later increased the chances of someone checking the original 
at the Home Office or indeed the version published in The Times. 


In Chapter 27, many problems with both of Joshua’s Declarations were identified. None 
of them were known to Naylor and Smith. 


Aware of the importance of evidence being ‘new’, William summarised how his case ‘is 


now strengthened by important new evidence illustrating the facts’: 
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In Stewart's case — 1 have the Proctor’s letter, recently discovered, answering the principal question 
of the Court. 


In Burcharad’s case — I have the letter of Mrs. Dorey, written in the false name of Eliza Burchard, 
applying for the trifling overpayment which I remitted by P O order. I have also had authenticated 
that part of her statement narrating the circumstance, and explaining the division between Fletcher 
and herself of the spoil. 


In Hunt’s case — 1 have discovered in Mr. Bircham’s handwriting the draft declaration of Mary 
Howard, I have verified the extracts of Mr. Bircham’s diary, which were not before the Court, and 
I have also the statement by Sanders, recently discovered, as to the division of the spoil equally 
between Fletcher and himself. 


In Slack’s case — I have the important statement in the original handwriting of Sanders, narrating the 
history of the fraud, the concoction of the Bath correspondence to deceive me, the registry at Bath 
of the fictitious death, the forgery of the wills, the special precautions taken to prevent my being 
struck with a similarity of the handwriting. I have had verified the Bath correspondence, 
corroborative of the truth of Sanders's statement. I have further obtained confirmation of the truth 
of this statement by the actual discovery of the registry referred to. I am in possession of a certified 
copy of the entry, and the signature to the forged will at Doctor’s Commons contrasted with the 
actual writing of Miss Slack in the Bank books, gives its own evidence of the truth of Sanders’s 
statement as to the pains taken to deceive me in the handwriting. Lastly, I have the declaration of 
the jury retracting their verdict, which was not before the court when this judgement was 
delivered.!4 


The proctor’s letter in Stewart was dated 21 September 1840 and enclosed a copy of the 
joint affidavit sworn by Elizabeth Stewart and Thomas Griffin, charged a fee for providing that 
(three shillings and sixpence) and advised that fresh copies of the baptismal certificates would have 
to be obtained (because the originals would need to remain on file). William produced this letter 
to explain why he had not produced the certificates to Pickerings, but it does not explain why he 
did not simply obtain new copies, as suggested by the proctor, and hand them over.'” Fees would 
be payable, but chargeable back to the client. 


William was prompt and unambiguous when telling both Thompson and his clerk Besant 
that Miss Stewart was not going to turn up for them to talk to her. In 1854, he tried to make 
something of different wording in their evidence. The 1850 judgment quotes neither but records 
that after Besant said he ‘wished to see the certificates and the sister’ William ‘did not comply with 
these requests, and they never saw him any more.’ This is anodyne, but to work up some sort of 
argument, William quoted Besant’s evidence at the Old Bailey, because, he wrote, read alone: 


it might be inferred that I objected to his going, he says, “I suggested that we might see the sister 
—I rather think he said she was indisposed — at all events, there was an answer given that we could 
not see her.”’!76 


This he contrasted with Thompson’s evidence: “He said she was very infirm and cou/d not 
come,” which was really the explanation given by me to Bezant [sic].”'”’ Is there a difference between 
Miss Stewart being ‘indisposed’ and unable to travel into the centre of London? 


William disingenuously suggested that Besant could have approached Miss Stewart directly 
(note the phrase ‘his going’ in the last quote above): 
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If he considered it important, I cannot understand why, having the address, he neglected to apply 
to her’. As a proof that I did not offer any impediment to direct communication with her, I may 
mention that Mr. Hill, the broker, found that he had overpaid the produce of the stock by about 
three pounds, and after the business was settled, he applied to me to get back the overpayment. I 
told him that he had better himself applied to Mrs. Stewart, to enable him to do which I at once 
gave him her address. 


Pickerings had the address? In his evidence, Besant said: 


I have not seen the affidavit since. I believe he took it away with him. I have not seen it for four 
years. !78 


Apart from the fact that Pickerings almost certainly did not have Miss Stewart’s address, 
William as ever chose his words adroitly. He did not claim to have suggested that Pickerings could 
visit Miss Stewart, but rather that he ‘did not offer any impediment to direct communication with 
her’. He had in mind that solicitors should not contact another solicitor’s client direct and that he 
did not raise that obstacle. But the absence of impediment implies a proposal that could be 
impeded, and there is no evidence that either William or Pickerings mentioned that someone from 
the latter could go to see her. Besant objected even to writing down his questions, expecting 
William to do so. No one seems to have contemplated for a moment that Strode should incur the 
expense of his solicitor travelling to Camberwell to speak to Miss Stewart. 


Undoubtedly, if an unknown solicitor had turned up, Susannah would have refused to 
speak to him. William knew that. He also knew that she had not been at the Camberwell address 
when Hill’s clerk had tried to deliver a letter about the overpayment. (Although we do not know 
exactly when she #/f there for good: Emma Hartwell was vague on that.) William gave Hill her 
address on 22 October and the letter delivered by his clerk was returned. William knew this because 
‘A day or two after [the letter was returned], Mr. Barber repaid me the 3/ 35. 9d”'” True, the last 
conversation with Besant was three weeks before this, on 1 October, but William moved very fast 
that month. One factor in her departure might indeed have been to get her out of the way of nosey 
investigators such as Pickerings, including that Besant or Thompson would go to Doctors’ 
Commons to look at the certificates or would try to see her at Camberwell. But neither was going 
to happen: Pickerings were expecting William to send them answers to the questions he had taken 
away on 1 October. 


Not that he made any attempt to do so. 


The new evidence in Burchard supported a rather hopeless argument. Joshua (no doubt) 
had noticed William’s miscalculation of the probate duty by £4 too much. A letter was sent to 
William from Eliza Burchard (of course), asking for the money. William paid by postal order. He 
put this forward (the demand for ‘this trifling excess of over-payment’, coming from someone 
who had just recetved over £1,300) as evidence that Joshua and Georgiana ‘had... the firmest 
conviction that appearances had been so preserved as to shout out the faintest glimmer of 
suspicion from my mind’. Is there perhaps a simpler explanation: Joshua wanted his £4? And 


would it not be more usual for a client to ask for money due to him than to let the solicitor keep 
itp'®? 
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That a draft Declaration by ‘Mary Howard’ (identifying the non-existent “Thomas Hunt’) 
was in Bircham’s handwriting was helpful to William’s reliance on the involvement of his partner 
in these transactions; as was his verification of extracts from Bircham’s diary. The extracts show 
Bircham doing work in May 1842, including ‘drawing’ Mary Howard’s statement. Bircham had 
only joined the firm in December 1841 and, as we saw in Chapter 33, this was after the transactions 
in Stewart, Burchard, and Robins. He had no detailed background knowledge or context but simply 
assisted William as directed. 


The real new evidence was in S/ack - the instructions Sanders gave to his solicitors, which 
were dealt with in Chapter 28. 


Fletcher's prior frauds’ — the estate of Richard Hunt 


In his 1853 Book, William had described how Joshua had completed a fraud, with the help 
of another solicitor: 


Pletcher having (as he afterwards did with myself) established a confidence in the mind of Mr. ---- 
------ (I suppress the name from motives that will be appreciated), a professional man of twenty 
yeats' experience, by making him his ordinary attorney in business of the most respectable 
description, proceeded to introduce a young lady as Miss Mary Hunt, the claimant to £4,250 stock 
and dividends unreceived. The solicitors of the Bank of England disputed her right, and 
FLETCHER IMMEDIATELY FILED A BILL IN CHANCERY TO ENFORCE PAYMENT! 
The bill was supported by a body of affidavits, there being five deponents, of which Fletcher was 
the chief. 


The whole thing was a fabrication The whole gang were perjurers! But the legal advisers of the 
Bank, even though their suspicions appear to have been actually awakened, were ultimately satisfied, and the 
money was paid.!8! 


The solicitor was James Phillips, named by William in his May 1844 Petition.’ 


Joshua’s target was the estate of one Richard Hunt. By 1854, William had obtained the five 
affidavits in the case, and he reproduced them in his book of that year.'* This was the litigation 
which Georgiana had reported: 


if any obstable [sic] was thrown his way, I should see that he would immediately carry it into 
the Court of Chancery. He here observed that he had done so in one case; that objection had been 
raised to his obtaining the money, but they were afterwards obliged to give it up. After this 
information I acted with confidence.'#4 


The scam was simple and very similar to Szewart. A fictitious Mary Hunt was put forward 
as the daughter of the deceased Richard, with affidavits supporting the claim from ‘Mary’ herself, 
George Tucker, Anne Barry, and two from Joshua. He swore that he was Richard Hunt’s medical 
adviser, that Hunt had introduced Mary to him as his daughter, and that, conveniently, Richard 
had lived for 10 years in Tours, France (on Joshua’s medical advice). Mary had lived with an aunt 
in New York until both returned to London in 1837. She obtained letters of administration, 
enabling her to claim £3,000 in stock plus unclaimed dividends. Tucker, supposedly a friend of 
Richard, swore that Mary was treated as a daughter. Anne Barry, claiming to be a former servant 
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to Richard and his late wife, confirmed that when ‘she entered their service they had a child called 
Mary Hunt’. 


Faced with this evidence, and apparently at a Court hearing where the parties were 
represented by counsel, a Mr Wray for the Crown was recorded as consenting to judgment for 
Marty and ‘that he is satisfied by the evidence.” 


William argued that he had been treated unfairly compared to James Phillips — who was 
neither investigated nor prosecuted. He characterised the affidavits as ‘ridiculous and absurd,’ 
while accepting that the Crown would probably explain its settlement of the case by saying: “We 
received the claim with distrust, - we required evidence to satisfy our minds, it was furnished to us 
in the above affidavits, they appeared to us satisfactory at the time ...”"*° It is difficult to evaluate 
this case — the Bank was suspicious but the reasons are not evident. Someone doubted that Richard 
Hunt had a daughter and indeed that he had been married to that daughter’s mother, Mary Munro. 
The existence of the marriage was partly supported by Anne Barry’s insistent evidence that ‘they 


did treat each other as husband and wife’.'®’ 


William ridiculed evidence from Joshua that Richard Hunt on his deathbed, ‘frequently 
exclaimed, “Oh Mary!” whereupon deponent inquired of said Richard Hunt who he was speaking 
of, whereupon he replied that he was thinking and speaking of his daughter, said Mary Hunt ...’ 
and the melodrama of it is indeed diverting. He wrote that Richard was said by Anne Barry to have 
treated Mary ‘with the greatest affection,’ yet: 


When, for a change of air, the father went to reside in France, his only child, a girl, then aged 
eighteen, for whom he had éhe greatest affection, “at his request quitted England, and went to reside 
at New York, in North America,” where she remained during the ten years the dividends were 
paid.188 


The dismissive “change of ait’ arises from a much stronger statement in Joshua’s first 
affidavit: that Richard was ‘much afflicted with consumption of the lungs’.'® William did not reveal 
that, when coupling Mary’s sojourn in the USA with her father having great affection for her, the 
latter comment came from Anne Barry, describing Mary when she was only two years old: 


Mary Hunt ... was a child, about the age of two years, that the said Richard and Mary Hunt treated 


her as their daughter, they respectively having nursed and fondled her with the greatest affection 
190 


If Richard Hunt was suffering from consumption, it would not be surprising for him to 
ask a (female) relative to look after the (considerable) needs of an 18-year-old young woman. 
Unless one buys into William’s attacks on the Bank’s competence, the story in Richard Hunt is 
simple. The Bank had suspicions — but presumably none strong enough to put in evidence — and 
when faced with the affidavits, whether or not they believed the contents, had little choice but to 
concede. That appears to have been on the advice of counsel. Such incidents occur every day in 
the coutts. 


The Court order confirming settlement is dated 27 July 1838. The very similar facts in 
Stewart came along in the spring of 1840. It would have been dangerous for Joshua to come up 
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with such a similar case so soon. If James Phillips was honest, he would be suspicious. If he was 
complicit, he would not want to be involved. 


Lawyers do not like losing. Those who acted for the Bank in 1838 would be bruised by the 
dubious case they had fought but eventually had to concede. And they might well remember that 
it was supported by evidence from one Fletcher. 


Joshua needed to instruct another solicitor for Stewart. There is a wider consequence. Joshua 
absolutely had to keep his name out of a// unclaimed dividends cases — because he was already 
known to the Bank, from Ex parte Hunt."*' 


Smyth v Smyth 
Polden comments: 


Though not admissible evidence, it was also helpful that several other experienced and reputable 
lawyers had recently been exposed to ridicule in a fraudulent inheritance claim, Smyth v. Smyth, 
which collapsed as soon as the claimant took the stand and opened his mouth (Barber, 1853, pp. 
183-184, reported in The Jurist, 24 September 1853). 


How was this case ‘helpful’ to William? Solicitors and some barristers had been taken in 
by a fraudster, Thomas Provis, who claimed to be Sir Richard Smyth, heir to Sir Hugh Smyth. If 
true, that would have made him the owner of two substantial properties, Heath House and Ashton 
Court. Provis fell apart when cross-examined by Sir Frederic Thesiger and, 8 months later, he was 
sentenced to 20 years’ transportation. Polden gives only The Juristas a source separate from William 
himself, even though the case was widely reported by many newspapers including The Times and 
in a long piece in Be//’s Weekly Messenger.’ At least two books appeared, one a simple report of the 
trial, the other, from the same enterprising publisher, by Thomas Provis himself, writing in 
Gloucester Gaol.'”’ Provis maintained that he was Sit Richard Smyth, and many of his complaints 
echo William’s (notably adverse press coverage and supposed procedural impropriety at his trial’). 


But some of the background not mentioned by Polden or William is interesting. 


Provis was to be represented by Sir Fitzroy Kelly QC and Henry Keating QC. Kelly pulled 
out of the case, claiming that he did not have time to prepare, and Be//’s Weekly Messenger reported 
that Keating then ‘threw up his brief (although a correction was printed in The Times: as with Kelly, 
Keating did not have enough time to master the brief). Provis’s solicitor was the respectable Mr 
T.M. Cattlin of London, although it seems that he was only the unlucky last of others: 


After going from one solicitor to another, by an introduction to Caley Shadwell, Esq., I obtained 
the services of Mr. Cattlin, 22, Ely-place, Holborn, London — a most indefatigable persevering 
man, but one of whom I could not say, “Il est the plus savant home que j’ai connu a Londres.”! 


Kelly had spent some time with Provis on the Saturday a week before the trial, going 
through his evidence. The alarming consequence for Provis was that the barrister took ‘great pains 
to persuade me to give up the cause.”'”’ He was in the end represented by three counsel, led by 
William Bovill (who had represented the Law Society, along with Sir Frederic Thesiger, against 
William in 1850). On the second day of the trial, Thesiger started to demolish Provis’s evidence 
by fierce cross-examination. On the third day, Thesiger received information by telegraph (a first 
and a sensation at the time) from London that enabled him to put a killer question: 
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Upon this a dramatic scene occurred. The plaintiff admitted that this was true, and Sir F. Thesiger 
sat down, deeply moved. The court was hushed in silence; and the plaintiff appeared completely 
crestfallen. 


Sir F. Thesiger rose again, and said he should not spare the feelings of the plaintiff longer. He then 
elicited that at the time the plaintiff had sworn he was ill (for 18 months in 1811) he had actually 
been lying in Hchester Gaol under sentence for horse stealing. He had been sentenced to death, 
but the sentence was commuted. 


The plaintiff was then ordered into custody on a charge of forgery and perjury. 


Mr. Bovill having thrown up his brief, and expressed his regret that his having had anything to do 
with the case, 


Sit F. Thesiger said he had no doubt that Mr Shadwell and Mr. Cattlin (the attorney) had been both 
grossly imposed on. 


The plaintiff was then removed in custody to Gloucester gaol.!% 


That is a short summary. In fact, the judge asked Bovill if he wished to allow the cross- 


examination to continue: 


Mr. Bovill then rose, and, amidst the breathless silence of the court, said - My Lord, I have watched 
this case most anxiously with my learned friends, Mr. Phipson and Mr. Dowdeswell, and the point 
has now arrived, at which I should wish to make an observation. He could scarcely speak, from 
the emotion he felt, and the impression that had been received into his mind from the result of Sir 
PF. Thesiger’s cross examination of the witness in the box. They (the counsel for the plaintiff) had 
considered the question most earnestly; first, with reference to their duty to the plaintiff; then, next, 
with reference to their duty to his solicitor, who had instructed them; and also what was due to 
their own position and honour as members of the English bar. From the great importance of this 
case, the large interests involved, and the extraordinary interest excited, they felt they could not 
consistently interpose during the cross examination of Sir F. Thesiger. His lordship, however, 
having interposed, he felt bound to say, that after this most abhorring exhibition - an exhibition 
unparalleled in courts of justice, and which had come upon them all entirely by surprise, it would 
be impossible for them, as gentlemen and members of the bar of England, further to interfere in 
a case of this description. That determination had been already settled in their minds on the 
previous evening. Being aware of the responsibility of their position, they felt there were other 
persons, whom he believed to be entirely innocent, and whose names, most fortunately he had 
never mentioned, involved in the case. ... There was another very important matter he wished to 
mention. The name of the gentleman who had instructed them had been mentioned; and he (Mr. 
B) was afraid to speak the impression that might have been produced in the minds of those in 
court, with respect to him. What he would ask his lordship was, that notwithstanding the course 
the case had taken, he would allow Mr. Catlin [sic] to be placed in the box, and explain the party 
he has taken in this case.!% 


The judge, Mr Justice Coleridge, hit the ball back: Bovill could call Mr Cattlin as a witness 
if he so wished. Bovill demurred. 


Whatever doubts Cattlin might have felt about his client’s case, he was in a difficult 


position because his fees were covered by a contingency agreement: 
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Mr. Cattlin undertook my cause, and bound me in a bond that if I succeeded he was to have his 
expenses paid and the agency of the estates; but if we lost, he was to bear all.!°° 


The article which Polden cites, from The Jurist, clearly has William’s hand behind it. 
Published in September 1853, rather than being a report of Swyth v Smyth it is focused on arguing 
its relevance to William’s own case, its subtitle being ‘Remarkable Imposition on Professional Men 
Employed’.” The continuing public strategy is evident: 


[Smyth v Smyth] has an important bearing upon the case of Mr. Barber, the attorney, whose case 
we, in common with the almost entire press of the country, have advocated from time to time. He 
and his friends are still appealing to the public, they court investigation and discussion, pamphlets 
abounding with facts and arguments in his favour are frequently appearing, and from these, which 
are accessible to all, we have gathered sufficient materials for the purpose of instituting our 
comparison and supporting our commentary.”°! 


The argument was that the competent lawyers who had been taken in by Provis had 
received sympathetic support — and that a man in William’s ‘position’ (an inexperienced lawyer 
compared to those who acted for Provis) should get the benefit of ‘at least as favourable a 
construction’.“” Thesiger was quoted as having ‘declared, in the most unqualified terms’ that he 


had: 


no doubt whatever that both Mr Shadwell and Mr Cattlin had been most grossly imposed upon, 
and that all who had taken up the plaintiffs case so warmly had acted most honestly, though they 
were certainly mistaken — they had no intention of bringing forward a false case, they must now 
see that they had been entirely deceived, and must be satisfied that a gross deception had been 
practised upon them, though under that deception they had acted honestly.2 


The judge agreed: “To perfect this exculpation the learned judge ... said he heard the 


statement which Sir Frederick Thesiger had made with “great satisfaction." 


There is dangerous territory here: how the club of (a) ex-barristers known as judges (b) 
barristers, and (c) solicitors looks after its members in this way. For any experience investigator, 
the idea that there could be perfect exculpation of Cattlin without a proper inquiry is, well, simply 
laughable. There is a mixed message in the case. The sudden dumping of Provis by two QCs just 
before a major trial is not a good look for professionals who are supposed to act in the best interest 
of a client — but the (mercenary yet practical) reality might be that their brief fees had not been 
paid or guaranteed. Mr Cattlin had far too much personal interest in winning the case: his 
substantial bill would not be paid if it were dropped or lost. From Provis’s perspective, it was good 
of Bovill to continue, but it seems also that he and the other barristers suspected him, especially 
after Kelly’s questioning of him on the previous Saturday. 


And the position of lawyers a week, or less, before a huge trial is very different from those, 
like William in the Will forgery cases, working on contracts in the office and under much less 
pressure. 


However, the most important reveal — or confirmation - in this article is that the writer 
relied on William and his supporters for the facts. In his 1853 Book, William provided a short 
quote: 


“The Jurist,” 20% January, 1849. 
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“For the details of this very singular case, we refer our readers to the well and most temperatel 
ty sing > P y 
written pamphlet itself.’’2% 


Inevitably, even this is an inaccurate quote of the article. As part of an argument for the 
creation of a right of appeal in criminal cases, William’s case was mentioned in passing. The words 
in bold are the source of what he included in his Book: 


We hardly expected, when we wrote our former observations, that so soon again the imperfection 
of our system of criminal investigation would be manifested, by the discovery of the innocence of 
another person accused, convicted, and punished. The case we allude to is that of Mr. Barber, who 
has recently published a pamphlet, in which all the details of his very singular case are narrated; 
and, certainly, it is one of those cases which strikingly support the argument of those who contend 
for a general appeal in criminal cases. We are not, however, going to dwell on the peculiar features 
of Mr. Barbetr’s case, for the examination of which we refer our readers to the well and most 
temperately written pamphlet itself, but to renew our attacks upon the perpetuation of the non- 


appeal system.?06 


There is no substantive problem in William’s misquotation, but, together with so many 
other instances of changes and omissions, it is yet more affirmation that anything William wrote 
must be treated with caution. He may also have spoken to the editor before the article was 
published, because the following is very much /zs position: 


Provis’s claim was impudent imposture, those which Mr Barber and his partner supported were 
never disputed. In Swyth’s case the professional bill of the solicitor for the claimant would probably 
amount to several thousand pounds, that of Mr Barber and partner, in Slack’s case, was but £13 
pounds, his only advantage in the transaction (in which Fletcher and the pretended Emma Slack 
realized between them £4,600 pounds) being six pounds ten shillings!?"” 


Starting with the end of the second sentence - William’s fee of six pounds ten shillings — 
this was, of course, one of his favourite arguments (and it is dubious in itself). 


Is there in the first sentence a perfect example of William’s extreme forethought and 
precision when seeking to mislead? It is asserted that Provis’s claim was ‘impudent imposture’ 
while ‘those which Mr Barber and his partner supported were never disputed.’ A first reaction to 
this is: Untrue! Strode and Pickerings disputed Elizabeth Stewart’s claim! Cross-examined on that, William 
would say, smoothly: the sentence meticulously encompasses only such cases as were supported 
by myself and my partner, who had not yet joined me at the time of Stewart. Sharp. 


In William’s various writings, there are far too many of these subtle mis-directions — “Look, 
none of the cases was disputed!’ - for William to survive a competent cross-examination: but he 
knew that was not going to happen. He was playing on the field of public opinion. 


In discussing the end of the bloody code, Handler, albeit in the context of politics 


comments: 


Public opinion was an increasingly important feature of the political landscape in early nineteenth- 
century England ... As Wahrman points out, the post war years saw ‘an extraordinary outburst of 
confidence in public opinion as the ultimate key to the political process — an omnipotent, infallible, 
supreme arbiter’. ... In 1828, William Mackinnon described public opinion as ‘that sentiment on 
any given subject which is entertained by the best informed, most intelligent and most moral 


810 


One Man’s Justice 


persons in the community, which is gradually spread and adopted by nearly all persons of any 
education or proper feeling in a civilized state.’2 


Why had William bothered to put this rambling, repetitive, tendentious book together? 
Did he simply want to be vindicated in the press? Lord Campbell had made it clear that the case 
was closed. 


Even a Lord Chief Justice of the Queen’s Bench was just one more obstacle for the 
unstoppable William Henry Barber to tackle. 
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Chapter 36 — Outcomes: Slow, then Very Fast 


Lord Palmerston said he could not see that the Government had been wrong, or how the 
judges, the jury, the courts of law, or the Crown could have taken any other course. It 
was certainly a great misfortune that Mr. Barber had been mixed up with such bad 
company, and that he had not exercised more precautions. ... [H]e would consult his 


colleagues upon the subject. 
The Times ‘The Case of Mr. W.H. Barber’ 18 March 1857. 
William had an idea. 


After softening up public opinion with his book and Sir George Stephen’s wise thoughts, 
William was ready for the next move, and he had a plan. The Queen’s Bench, a common law court, 
had refused to allow him to practise. But, at the time, there was a parallel jurisdiction: Chancery. 
He would ask for a certificate from there instead. 


Back to Court 


The case came on for hearing on 1 July 1854. Polden tells us that William’s legal team was 
much more high-powered than before, led by ‘Roundell Palmer, the future Lord Chancellor 
Selborne, with the assistance of two future county court judges in R.G. Welford and Francis 
Roxburgh’.' The Law Society remained opposed, and briefed Charles Selwyn (who was to take silk 
two years later and also become a Lord Justice of Appeal). Selwyn interrupted Palmer’s opening 
speech. He had a legal argument: 


Mr. Selwyn, on behalf of the Incorporated Law Society, took a preliminary objection to the hearing 
of the petition by the Court, on the ground that a similar application had twice been rejected by 
the Court of Queen’s Bench. He admitted that this Court has an independent jurisdiction as to the 
admission of solicitors, but contended that the rule was, that where one Court rejects such an 
application as the present, all other Courts, having concurrent jurisdiction, always refuse to 
entertain it. He argued that the proper course, in case of the discovery of additional evidence or of 
any new ground for renewing the application, was to apply upon the footing of the new matter, to 
the Court which originally took cognizance of the case ; and that the Petitioner ought not to have 
applied here, for the matter being res judicata, it would be productive of the greatest inconvenience 
if Courts of concurrent jurisdiction were placed in such a position that they might come to opposite 
conclusions.” 


Although Lord Campbell in the Queen’s Bench had indicated that the case was, in effect, 
closed, Selwyn recognised that it could be re-opened: 


if, on new materials, a better case could be made by the petitioner, he ought to revert to the 
Common Law Court and establish his claim there. That it must be more satisfactory, even to the 
Petitioner himself, to be first admitted by the Common Law Court, and that it would be satisfactory 
to that Court if the Petitioner could shew sufficient grounds to reverse their former judgment.3 


Despite the efforts of William’s barristers, the Master of the Rolls, Sir John Romilly (1802- 
1874), found the objection ‘insuperable’ and said that he had identified the problem himself when 
he read the papers. He refused to (re-)hear the case, even in the light of William’s 1854 elucidation 
of Patteson J’s judgment. But, picking up on Selwyn’s concession, he said: 
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I have not the slightest doubt that both the Court of Queen’s Bench and the other Courts in 
Westminster Hall will regard and consider the case of Mr. Barber, if it is brought before them upon 
evidence which was not before them upon the occasion of the previous decisions. 


He added, ‘I cannot go into the merits’ of William’s case, but added: 


I have felt, from the first, an inclination to view this case both as favourably and as leniently as I 
could, and I have been impressed with the circumstances of a free pardon having been granted by 


the Crown to this gentleman. 


With this encouragement, William went back to the Queen’s Bench — in April 1855 — for 
permission to try again. Polden comments that Campbell and other common law judges ‘could 
not mistake the implication that if they did not grant a further hearing, the Master of the Rolls 
would’. But Campbell was resistant, although he accepted that genuine new evidence could be 
heard. William had briefed Sir Fitzroy Kelly QC whom we last saw diving for cover in Smyth v 
Smyth. Even without any opposition from the Law Society, the preliminary application for 
permission to proceed lasted seven hours, Kelly urging the Court to allow a full hearing.* Campbell 


gave a brief judgment on 1 May: 


In the matter of Barber, we have looked at the affidavits, and we think the rule should be granted 
to show cause. It is granted on this express understanding, only in respect of any new matter which 
can be shown to be disclosed by the affidavits. When the matter was the second time before the 
Court, and we refused the rule to show cause, we gave the clear intimation that that was to be 
considered as final. In spite of that, we are now told that there is new matter since that discovered. 
We gave permission for the application being renewed, but it was on the express condition that it 
should be confined to matter subsequently discovered, - the rule was accepted upon that condition, 
and when cause comes to be shown, we wish it to be understood that it is to be argued on the 
ground whether there is new matter disclosed by the affidavits which ought to alter the opinion 
which the Court before formed and expressed.5 


After this victory, the full case came on for argument on a Saturday, 9 June, and continued 
on the following Monday. Thesiger appeared for the Law Society, with Bovill, the unfortunate 
barrister who had tried to conduct the plaintiff's case in Smyth v Smyth. Fitzroy Kelly, along with a 
Mr Macnamatra, argued for William. Four judges listened over two days: Lord Campbell, and the 
justices Coleridge, Erle (oddly) and Crompton. The press coverage was mostly very brief,’ justified 
by comments such as “The case has been so frequently before the public, that it is unnecessary to 
go into details.’ But the Morning Advertiser gave more detail than most, summarizing Sir Frederick 


Thesiget’s long argument for the Law Society: 


Sir F, Thesiger, now showed cause against the rule, stating his sincere regret at being compelled to 
oppose the application, but the importance of the inquiry rendered it necessary. 


Mr. Barber said he had discovered new matter for his application; that there was the entire of the 
register of Ann Stock and Ann Slack; but the new matter referred to had nothing whatever to do 
with the question. 


Another alleged new matter was that of the confession of Georgiana Dorey, who was one of the 
conspirators, but that matter had been brought before the Court in 1851. 
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Mr. Barber then said he had discovered some Chancery proceedings, but he had referred to this 
very matter in his affidavit in 1849, which was set out in one of Mr. Barber’s pamphlets. 


Mr. Barber also introduced affidavits of a clergyman and a doctor at Van Diemen’s Land, but they 
contained nothing more than was before the Court in 1850. 


There was not anything like new matter in that part of Mr. Barbet’s affidavits. There was a 
statement made as to something which had taken place between Mr. Barber and Sir George Stevens 
[sic], but which the latter gentleman had not verified. 


So far from there being any ground for re-opening the matter, he (Sir F. Thesiger) thought Mr. 
Barber would not stand in a better position than he had already done. The learned counsel then 
went most critically through the details of the affidavit, contending that there was no new matter 
whatever brought before the Court; if anything, however, could be found that was new, it had no 


bearing whatever upon the case, so as to induce the Coutt to alter its judgment already given. 


The instructions which Saunders [sic] had given to Harmer [sic], his attorney at Bristol, for his 
defence at the trial were professed to be set out, whereas, upon a close perusal it would appear that 
they were garbled, and that there were many omissions, which would be seen upon a comparison 
of the affidavit with the instructions. 


There was an inaccuracy between the affidavit and the exhibits, and the learned counsel read several 
passages, with a view of showing this. 


Mr. Barber must have been wilfully blind to have allowed himself to have been imposed upon by 
Fletcher, which he said he had been. 


Their lordships were entrusted with the important duty of taking care that only proper persons 
should be admitted to practise as attorneys in this Court; and they had manifested their earnest 
wish that Mr. Barber should bring forward something new, in order that the judgment they have 
pronounced might be reversed. He (Sir F. Thesiger) was bound, in the discharge of a most painful 
duty, to contend that nothing new had been introduced, nor were there any circumstances brought 
forward to induce the Court to alter its judgment, but, on the contrary, showed that Mr. Barber 
was utterly unworthy to practise as an attorney of that Court. 


Thesiger was right that there was no genuinely new evidence. The only exception was what 
Sanders had written out for his solicitor, discovered in 1853. Thesiger dismissed the instructions 
as ‘garbled’ and with ‘many omissions’. Other reports were more polite and did not carry his 
conclusion that William was ‘utterly unworthy to practise as an attorney’. 


Sit Fitzroy Kelly spoke over the first and second days. The report of the first is: 


Sit F. Kelly, then, in support of the rule, said he trusted that the time was about to arrive at which 
full justice would be done to this gentleman, and if he could only prevail upon their lordships — 
and he was quite sure he should not solicit thus much at their hands in vain — to listen to the very 
few observations he should have to make in the way of comment, either upon the judgment 
pronounced by the Court or upon the affidavits, and also to follow him in the references, he did 
not despair of completely satisfying their lordships that the evidence now brought under the 
consideration of the Court, coupled as far as it was necessarily connected with facts already before 
the Court — he did not despair of entirely satisfying their lordships that upon all the most material 
grounds the Court had pronounced judgment either upon a misapprehension of the real facts - 
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Lord Campbell here interrupted the learned counsel by saying it was his duty to state that the 
scheme suggested by the learned counsel for his argument was not within the scope of the basis of 
which the application was to be heard. The Court had not imputed to Mr. Barber that he had 
committed a forgery, but that he might have known or had wilfully abstained from making inquiries 
which would have led him to the knowledge of the real facts. 


Sit F. Kelly then proceeded with his argument, and went into the most minute detail of the 
circumstances of the charges made against Mr. Barber and the evidence laid before the Court. The 
learned counsel read the judgment of the Court sentence by sentence, and then endeavoured to 
apply small circumstances as an answer to each paragraph, and contended that had such facts been 
before the Court prior to the decision, such a judgment would never have been pronounced, and 
that now being placed before the Court, would induce it to reverse its judgment, and put this 
gentleman, who had suffered so long and so much, in his proper position. 


Not very informative, and what are ‘small circumstances’? Little was reported of the second 
day but one report covering both was: 


Sit F. Kelly (with whom was Mr. Macnamara) was heard at considerable length in support of the 
tule, contending that on the affidavits, as they now stood, the innocence of Mr. Barber of all 
improper connexion or connivance in the transaction was most manifest. 


Lord Campbell said that the case had been argued with great ability and propriety; and as the case 
was of great importance to Mr. Barber the court would take time to consider their judgment.® 


The decision did not appear until late November, but the five-month delay was not caused 
by the need to draft a long judgment. More likely, the judges disagreed and debated amongst 
themselves, feeling pressure also from the comments of the Master of the Rolls in 1854. The 
judges’ conclusion feels a little like the cliché of going bust: it had been very slow coming and then 
suddenly arrived very fast. The whole piece in the Law Times is: 


Wednesday, Nov. 21. 


Re BARBER. — Lord CAMPBELL, C,J.: After mature deliberation we think that the evidence to 
establish Mr. Barber’s connivance in the frauds practised by the parties who employed him as an 
attorney, is too doubtful to warrant us in continuing his exclusion any longer; and we therefore 
make absolute the rule for his re-admission. 


Ruke absolute? 
A slightly longer version appeared in the Lega/ Observer 


In the case of the application of Mr Barber to be re-admitted an attorney of this Court, we have 
long and anxiously considered all the evidence laid before us, and the Court have arrived at the 
conclusion: that the evidence to establish his connivance with the fraud of Fletcher alleged against 
him, is too doubtful to induce us to continue his exclusion any longer, and therefore the Court 
orders the rule for his re-admission to be made absolute.!° 


Assuming these reports are a fair reflection of the judgment, the Court’s approach is 
remarkable. Had William lost, he would have had plenty to complain about, notably a lack of 
reasoning. And ‘connivance in the frauds’ was not the sole basis for the previous refusals: but the 
Court (probably after much argument between the judges) was not prepared to say anything else 
— that might undermine some of their previous concerns. Unlike the letter explaining William’s 
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free pardon, there was no statement of belief in his innocence but, instead, the acceptance of doubt 


as to his connivance. 


The judgment was very precise: the doubt which had now arisen meant that the Court 
could not warrant preventing William from practising ‘any longer’. The implication is that his 
exclusion from practising, to date, had been justified. That may well have been the main topic of 
discussion in the judges’ chambers: We//, whatever happened, he has been punished enough: not only was he 
convicted and transported but he has been effectively suspended from practice for 11 years. 


The judgment was hardly a vindication, although that did not stop William and others from 
shouting that it was. The Law Times welcomed the decision in an editorial of 24 November 1855: 
congratulating William on ‘this his final vindication; recognising his ‘perseverance;’ encouraging 
others to ‘never despair; and, if ‘conscious of your own rectitude, [to] strive undismayed and 
unwearied, though all the world be against you, and you will succeed at last.’"' A letter from William 
included in the same issue, praising and thanking the periodical for supporting his cause, would 
have raised eyebrows, if not hackles, in certain places such as the Bank, Freshfields and in some 


judges’ studies: 


That which I this day witness I have never had one moment's doubt would come to pass; and it is 
indeed a happiness at length to find in the government who prosecuted - in the jury which 
convicted — in the entire legal and public press which investigated — and finally, in the Court of 
Queen's Bench, a perfectly unanimous judgement.!2 


Three weeks later the committee which had supported him published a circular in the Law 
Times of 15 December. It summarised the case, inevitably observing that, when it came to his 
attempt to recover his certificate, “The circumstances connected with these are fully and 
satisfactorily set forth in his various publications.’ The circular’s purpose was to raise money (again) 
to help William, this time with the many expenses he had incurred in his long war of attrition. 
Subscribers who had committed already included Sir Fitzroy Kelly, Wilkins, barristers Parry, 
Welford, Roxburgh and Henry Macnamara (the latter presumably Kelly’s junior at the last hearing, 
and perhaps one of William’s character witnesses at the Old Bailey identified by The Times as a 
pleader, M’Namara), his former solicitor Mr Gedye, and the proctor Mr Wills. 


And now for Parliament — and (more) money 


William was free to refresh his petition to Parliament asking for compensation. He had 
filed the original in 1852, publishing it in his Book the following year.’’ The 1852 petition is a 
familiar read although the smoothness of its drafting suggests that a barrister lent a hand. Most of 
the text focuses on William’s suffering and financial loss, because the MPs would mainly be 
considering how much compensation he should receive (if any). He evaded most controversies 
although, as already seen, he did assert that he had been prejudiced by the absence of Bircham at 
trial. The full paragraph is notable because there is no allegation that Freshfields kept Bircham out 
of William’s way, probably because the barrister drafting the document was being meticulous as 
to what could be properly asserted: 


That, prior to the commencement of his trial, your Petitioner, by and under the advice of his 
counsel, applied for a separate trial, in order that he might tender as witnesses for examination the 
other prisoners indicted jointly with him ; but, the application being opposed by the prosecutors, 
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it was not granted, and your Petitioner was consequently shut out from evidence most material to 
his defence, and was also greatly prejudiced by the non-production for examination of a most 
important witness, subpoenaed by the prosecutors, and whose attendance in the neighbourhood 
of the court was known to them, but who could not be found by your Petitioner or his solicitor, 
notwithstanding the most active and diligent efforts were made on behalf of your Petitioner to 
discover and produce such witness for examination.'4 


The Parliamentary process was another long grind. In 1857, a group of William’s 
supporters sought a meeting with the Prime Minister, Lord Palmerston. The Home Office had got 
itself in a tangle and had written, incorrectly, that William had been prosecuted by the Bank and 
not by the government. The prosecutor was HM Treasury. This error was exploited by William’s 
supporters, to cause maximise embarrassment as part of their pressure on the government.’ The 
error came from a memorandum prepared by Horatio Waddington, barrister and Under Secretary 
of State at the Home Office, sent to Palmerston on 27 March 1857.'° Someone endorsed a note 
on the memorandum identifying the mistake and amending the text, presumably before it went to 
Palmerston. The original read: 


The Government had nothing to do with these prosecutions which were instituted by the Bank of 
England + conducted by Messrs. Freshfields their solicitors + the usual Bank Counsel. 


The amended version had been annotated with “This is a mistake — see Mr. Maule’s Letter 
10 Feb. 1849,’ and read: 


These prosecutions were conducted by Messrs. Freshfields solicitors to the Bank + the usual Bank 
Counsel on behalf of the Treasury.!® 


Waddington’s summary of the case shows signs of being very hurried, lack of time being 
the curse of the bureaucrat life. He cannot have read much of he paperwork because he wrote that 
it was ‘not known whether Barber applied to be tried separately, but it is not improbable that he 
did so’. Nor had he taken time to consider the case critically. He swallowed William’s various 
arguments wholesale. First, he accepted that a separate trial would ‘would have been highly 
favourable to Barber in all respects, enabling his Counsel to shut out a great deal of evidence which 
was admissible upon the joint Trial as affecting the other parties charged, though it did not touch 
Barber.’ In the real world, a separate trial was unlikely to have produced the panacea that William 
claimed it would. 


Second, unaware that William had written Joshua’s first Declaration, he wrote, with clear 
echoes of William’s wording, that “Fletcher, who had also been transported, gave a very strong 
corroboration to Barber’s protestations, by making a declaration in which he entirely exonerated 
him from all guilty knowledge in any of the transactions in question’. He added: 


He was saved, beyond all doubt, by the tardy repentance + confession of Fletcher - without that, 
there is very little reason to suppose that his innocence could ever have been established. 


Yet, as Waddington also acknowledged, ‘the Bank Solicitors still retained their opinion that 
he was guilty’. He concluded that the case needed to be decided on a general principle (which he 
thought might have to go to Parliament): were cleared defendants to be compensated by the 


nation? 
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On Monday 16 March 1857, William’s delegation met the Prime Minister at Cambridge 
House. Led by Sir Fitzroy Kelly, it also included Serjeant Ballantine (who had acted for Joshua), 
Serjeant Parry (who had acted for William), MPs Cobden and Crossley, Mr Wills, Mr Gedye and 
others. They were seeking compensation for William. After listening (lucky him) to arguments 
from several of the delegates: 


Lord Palmerston said he could not see that the Government had been wrong, or how the judges, 
the jury, the courts of law, or the Crown could have taken any other course. It was certainly a great 
misfortune that Mr. Barber had been mixed up with such bad company, and that he had not 
exercised more precautions. ... [H]e would consult his colleagues upon the subject.!” 


Officials feared that paying compensation to William would set a precedent. Waddington 
sent a copy of his memorandum to Sit George Grey who responded at some length, revealing a 
slightly surprising instinctive reaction: 


I do not know what took place on the application for Barber’s restoration to the Roll of attornies, 
+ I cannot say whether he succeeded in clearing himself from all suspicion. But my recollection of 
the facts on which my decision was formed is that although not actually guilty, he had acted with 
great lack of caution, + that if he had not shut his eyes to suspicious citcumstances he would not 
[have] been involved in the charge of which he was convicted.” 


‘Shut his eyes to suspicious circumstances?’ Grey was very close to concurring, accidentally, 
with the decisions of the Courts. He also expressed concern that if compensation became payable 
in cases like William’s, it would also be claimed not just by people unjustly convicted and later 
cleared but also by defendants who were acquitted at trial. 


Palmerston’s government was not going to pay up. 
But governments fall. 


After a defeat in the House in February 1858, there was another Prime Minister, a 
Conservative, the Earl of Derby (again). The new Home Secretary was Spencer Horatio Walpole. 
An MP, Robert Porrett Collier (see Chapter 27), wrote to him on 22 March 1858 summarising 
William’s case and arguing for compensation; and he asked Walpole to agree that a delegation 
(again) could call upon him, to include ‘Mr. Milner Gibson, Mr Malins, Mr. Bright, Mr. Headlam, 
Mr. Mullings, Lord Goderich and Mr. Wentworth Dilke.” 


In faraway Australia, on 26 April, Joshua, Sarah and their daughter Margaret, sailed on the 
Dominara from Hobart Town bound for Sydney. His elder daughter, Janey, is thought to have 
remained in Hobart. Joshua became John — John Wilson Fletcher.” 


By June 1858, William was practising at 29 Nicholas Lane, Lombard Street, in the City.” 


Whatever Spencer Walpole did in response to Collier’s letter, friends of William asked the 
House to set up a Select Committee ‘to inquire into the allegations contained in the petition of 
William Henry Barber, presented on the 27th day of April last, and to consider and report whether 
any and what redress should be afforded to the petitioner; or whether any and what other steps 
should be taken in reference to the matters alleged.” 
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William did not file a new petition. He amended the one which had been submitted some 
yeats before. The copy received by the Home Office on 23 March 1858 shows handwritten 
amendments written in red.” Most ate functional, changing statements that had become out-of- 
date (such as that he had not yet succeeded in Court) or mentioning recent developments like the 
‘retractation’ by most of the jurymen who had decided S/ack. The few changes that William made 
(see Appendix 57) again illustrate the acuity of his legal and psychological understanding. He subtly 
strengthened an assertion by changing reliance on ‘statements’ to reliance on ‘facts’: “That on these 
faets, and eertate other corroborative statements facts becoming known...’ He emphasised his line 
that the free pardon was based on his ‘entire innocence’ while not mentioning, of course, Sir 
George Grey’s warning about ‘greater prudence and caution on his part’: 


33. ... after his innocence had been acknowledged by his prosecutors, her Majesty’s Government, 
confirmed by the Jury’s retractation of their verdict and after receiving her Majesty’s gracious 
pardon avowedly on ¢kat the ground of entire innocence, your Petitioner has returned to his 
country utterly destitute ... 


Finally, William recast the conclusion of the petition and ended with another reminder that 


he was the victim of an ‘erroneous prosecution’. 


A few months later, on 15 June 1858, the MP who had moved the motion, John Brady (an 
Irish nationalist), outlined the case and deployed the current of public opinion (which had been so 
masterfully crafted by William): 


would the Government ... allow it to be said that an innocent British subject, who had endured 
cruel wrongs through the action of the tribunals of his own country, was denied reasonable redress? 
Let the Government not imagine that the public mind was indifferent to the claims of this 
individual. The press, the organ of public opinion, had unanimously declared itself in favour of 
compensation to this much-injured man, and the Government could not safely refuse so just a 
demand. He might be told, indeed, that this application was novel and unprecedented, but the 
answer to this was that the sufferings which Mr. Barber had undergone were themselves 
unprecedented.” 


William Bovill, junior counsel who had acted for the Law Society, had become the MP for 
Guildford in 1857 but apparently ‘was not active in the House of Commons for several years’.”’ 
He made an exception to this, turning up and contributing to the debate with the last, brief, and 


rather gnomic comment before a vote was taken: 


MR. BOVILL said, he feared that an inquiry into the allegations contained in the petition of Mr. 
Barber, as stated in the Motion, would not be sufficiently wide to embrace the whole of that 
gentleman's case.?8 


Since William’s allegations will have been as wide as he thought necessary, Bovill must 
have been issuing a coded and cautious warning: that only one side of the case would be heard, as 
indeed William and his supporters fully intended. They had managed the public perception of his 
case very successfully through highly selective and dubious publications. In his petition, he invited 
MPs to read them and Sir George Stephen’s Vindication: 


29. That copies, verified by affidavit, of all the documents before referred to, so far as they have 
been within the power of your Petitioner, are published in a pamphlet, entitled “The Case of Mr. 
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W. H. Barber,” to which your Petitioner begs respectfully to refer your Honourable House; and 
the facts are also further detailed in a pamphlet recently published by Sir George Stephen, entitled 
“The Royal Pardon Vindicated, in reference to the Claims of Mr. W. H. Barber on the Justice of 
the Country.”29 


Bovill was probably trying to help his client, the Law Society. He kept his comment rather 
oblique to avoid being perceived (or accused) of opposing William. He wanted to get the concern 
on record, perhaps for future reference. He was not specific about how the terms of reference 
could be improved, but there were options. An alternative could have been, for example: To inquire 
into the case of William Henry Barber, to consider whether he was wrongfully convicted and to report whether any 
or what steps should be taken in reference thereto. That would have been anathema to William and his 
supporters, risking the public ventilation of many facts that he would prefer to be suppressed: such 
as his repeated recognitions (through counsel) that the jury had been entitled to convict him on 
the evidence at the time; or that he had not really been ‘vindicated’ in the Court of Queen’s Bench. 
To be fair, William’s supporters could validly object that an inquiry of such width would (a) make 
the necessary work vast and unwieldy and (b) relitigate yet again allegations that had been before 
two Home Secretaries and several judges. William had to prevent the proposed inquiry developing 
an interest in issues which could lead to Freshfields or the Law Society being invited to put their 
side of the case. 


The motion was granted, but in more restricted terms than what had been asked for: ‘Sect 
Committee appointed, To inquire into the allegations contained in the Petition of William Henry Barber, presented 
upon the 27th day of April last, and to consider and report whether any or what steps should be taken in reference 
thereto. Another triumph for William’s control of agenda and content: the inquiry was into his 
allegations, only. 


The summer of 1858 was hot and sticky: the season of the Great Stink, the disgusting 
stench from the river forcing sections of the Houses of Parliament into closure. John Leech 
captured the true consequences, which were much mote serious than inconvenience to politicians 
who had failed to deal with pollution for decades:” 


PUNCH, OR THE LONDON CHARIVARS.—Jety 3, 1858. 


SeRuToLA, 


FATHER THAMES INTRODUCING Ills OFFSPRING 10 THE FAIR CiTY OF LONDON. 


(A Design for a Freeco in the New Houses of Parliament.) 
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After personally suffering the stink, MPs legislated within 18 days: ‘it fell to Benjamin 
Disraeli, the new Chancellor of the Exchequer in Lord Derby’s Conservative government, to push 
through a change in the law and to find £3 million for the [Metropolitan Board of Works] and 
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[Joseph] Bazaleette. 
The Select Committee 


The Committee was appointed on 15 June 1858 and six days later made an order that it 


would ‘have power to send for persons, paper and records’. 


Polden writes that the membership of the Committee ‘was carefully balanced, presumably 
between supporters of Barber and those who were more sceptical’ and his source for this 
(Hansard)” largely supports him, although there was some objection (by Mr Wilson) and a sense 


that there was a silent subtext of factional positioning: 


MR. BRADY moved, "That Viscount Goderich be discharged from further attendance on the 
Select Committee on the petition of William Henry Barber; that Mr. Caird be added to the 
Committee." The hon. Member said, the necessity for this Motion arose from domestic affliction. 


MR. HARDY objected to the Motion. The inquiry being of a quasi-judicial character, he thought 
it very undesirable to make this alteration. He had no objection to the hon. Member (Mr. Caird). 


MR. LINDSAY did not see why, when a vacancy had arisen, the number fixed by the House— 
namely, fourteen—should not be made up. 


THE CHANCELLOR OF THE EXCHEQUER objected to a debate on the subject at that late 
hour (a quarter past one). He moved the adjournment of the debate. 


MR. WILSON said, the filling up of the number would certainly not be unprecedented. He was 
himself opposed to the appointment of the Committee, thinking the inquiry one of the worst that 
had ever been instituted. As, however, the inquiry had been granted, he saw no objection on 
principle to the Motion before the House. 


MR. WALPOLE said, the Committee had been carefully struck, and it was undesirable to disturb 
the proportions. 


Motion made and Question put, "That the debate be now adjourned." 
The House divided:—Ayes 51; Noes 41: Majority 10.*4 


The Committee members were: 


Member of Parliament Party Supporter of William? 
1 Mr John Brady Independent Yes. Moved the motion for the 
Irish Select Committee to be set up. 


Subscriber of December 1855.*° 


2 Mr. Gathorne Hardy Conservative Not known. 
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3 Mr. Thomas Milner Gibson Liberal Yes. Named in Collier’s letter of 
22 March 1858 as part of 
proposed delegation. 

4 Lord Hotham Conservative Not known. Chairman of the 
Committee. 

5 Mr. John Bright Liberal Yes. Named in Collier’s letter of 
22 March 1858 as part of 
proposed delegation. 

Subscriber for William.” 

6 Mr. Anthony Wilson Conservative Not known. 

(Or, less likely, Mr. James | Liberal Not known, but James Wilson, 

Wilson”) founder of The Economist held a 
‘deep humanitarianism which 
made him, for instance, hate 
capital and cruel punishment’.* 

7 Mr. Francis Crossley Liberal Yes. Part of the delegation of 16 
March 1857. 

8 Mr. Richard Porrett Collier Liberal Yes. Wrote letter of 22 March 
1858 proposing a delegation. 

9 Mr. William Henry Adams Conservative Not known. 

10 | Sir John Trollope Conservative Not known. 

11 | Viscount Goderich Liberal Yes. Named in Collier’s letter of 
22 March 1858 as part of 
proposed delegation. 

12 | Mr. William Nathaniel Massey Liberal Not known. 

13. | Mr. Arthur Mills Conservative Yes. Subscriber for William.” 

14 | Mr. John Morgan Cobbett Liberal Not known. 

15 | Mr. Eliot Yorke Conservative Not known. 


William had seven outright supporters on the Committee. Five of them were Liberals, one 
an Irish Independent, one a Conservative: Mills, Milner Gibson, Collier, Goderich, Crossley, 
Bright and Brady. That left Yorke, Trollope, Adams, Wilson, Gathorne, and Lord Hotham (all 
Conservative) plus Cobbett and William Massey (Liberals) whose pre-existing views are not 
known. A balance of some sort, perhaps, but to people the Committee with at least seven out of 
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fifteen members who were already committed supporters of William did not bode well for its 
objectivity. 


Evidence was taken over three days. On 29 June, William alone was questioned. On 6 July 
the Committee heard from Major-General Childs, the Reverend Thomas Rogers and Commissary- 
General John William Smith. On the last day, 7 July, William was recalled, and Robert Peckham 
also appeared. There was no evidence from Freshfields, the Bank, the Law Society or anyone else 
who might complicate matters. The Report was published with the date of 7 July 1858.”” 


William’s ‘examination’ started with easy questions from Brady and Collier, the latter 
setting up points rather disingenuously, such as: “8. I presume you were admitted to bail on your 
committal? — No; bail was refused.’ Many leading questions followed. After about fifty-five of 
them, Collier was interrupted by Milner Gibson, and then by Lord Hotham, as the Committee 
tried to establish whether the two cases that had not been taken forward (Burchard and Hunt) had 
been formally abandoned. William’s answer was unequivocal: 


60. What became of the other indictments? — The prosecution abandoned them. My 
counsel pressed them to try those cases, because they would throw great light upon the 
last case upon which I had been convicted, but the prosecution refused, though very much 


ptessed to try those cases.*! 


His explanation bears a moment’s thought. If different juries were to hear each case, how 
could trials in Burchard or Hunt throw ‘great light’ on S/ack? 


The bald statement that the prosecution abandoned the two cases is an echo of William’s 
1853 Book where he said the same, three times.” The Chairman and one of the members, Yorke, 
tried to clarify this, leading Collier to step in and rescue William, albeit by undermining his earlier 


answer: 


70. Mr. Coller.| Then on re-consideration you say, as far as you can recollect, they did not pledge 
themselves to give up the two intermediate indictments until after the second trial? — No, they did 


not. 


71. Then they reserved the power of going on with them or not, only intimating that possibly they 
might abandon them? — Just so. 


So much for the repeated assertions that the two cases were ‘abandoned’. 


No evidence from Mr Bircham — again! 


In his 1854 Elucidation, William had reverted to alleging that ‘it is upon the suppression 
of Mr Bircham’s evidence by the prosecution that my present observations chiefly apply.’ He then 
ptinted Bircham’s letter to The Times of 13 May 1850 and his own response of 17 May.” He chose 
not to print the response of Freshfields that was published a few days later — which replied to his 
allegation that Freshfields had, amongst other things, instructed Bircham to keep ‘entirely out of 
reach until the trial was over’. Freshfields gave the allegation: 


the most unqualified contradiction. ... We understood that Mr. Bircham was under apprehension 
of legal proceedings on the part of creditors of Barber and Bircham, and if he was not generally 


accessible, this arose from no interference on our part.4 
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William avoided this unhelpful comment by limiting his report of Freshfields’ response to: 


Messts Freshfield have admitted that Mr Bircham was subpoenaed, and that the counsel for the 
prosecution, 7 the exercise of their discretion, did not call him as a witness.* 


This 1850 correspondence established that Freshfields had ot kept Bircham out of the 
way, nor had they told him to elude William. It was Bircham’s own decision, no doubt on legal 
advice from his solicitors, Langley & Gibbon of John Street, Bedford Row. In 1854 William had 
decided to skate over that and renew his (unfounded) attack on Freshfields; and he did the same 
before the Committee in 1858. 


In 1854, William had speculated that William Erle QC was ‘completely in the dark’ (a) 
about the importance of Bircham’s evidence to the defence (because Erle was only involved in 
Slack and not Stewart) and (b) that Bircham was under subpoena by the prosecution. Erle’s 
rhetorical questions to the jury were, according to William, therefore a mistake: ‘Where is his 
partner? Why is he not here?’ William concluded that the blame lay with Freshfields: 


Had Mr Erle been one of the counsel who, knowing the value of Mr Bircham’s testimony to me, 
thought it discreet not call him as a witness for the prosecution, such a mistake could not have 


occutted. 


Thus, the solicitors for the Bank authorities, acting as the crown prosecutors, kept Mr. Bircham 
out of the witness-box, whilst they permitted his absence to be mentioned to my prejudice.“ 


Collier asked William about this. Why? Presumably as part of a strategy to paint William 
as the victim of general unfairness. When, on 22 April 1844," William addressed the Coutt (in the 
presence of those who knew the case in detail) he did not suggest that he would have subpoenaed 
Bircham and called him ‘cold’, but rather, correctly and conventionally, he said that the problem 
was his solicitors’ inability to speak to him and so find out what he was likely to say in the witness 
box: ‘We have had no opportunity of taking his examination, or he would have been called as a 


witness on my behalf.”* 


That was the true position, but before the Committee William reverted to his wide-ranging 
allegations about Bircham, and he did not hold back. 


80-1. With regard to your trial, I observe in paragraph 11 of your petition, you say, “Your petitioner 
was also greatly prejudiced by the non-production for examination of a most important witness 
subpoenaed by the prosecutors, and whose attendance in the neighbourhood of the court was 
known to them, but who could not be found by your petitioner or his solicitor, notwithstanding 
the most active and diligent efforts were made on behalf of your petitioner to discover and produce 
such witness for examination.” [81] Who do you allude to there? - That was my partner; I had made 
very great exertions to find him, in order that I might have him as a witness at the trial; the 
prosecutors knew that; they knew they had him in a room in the neighbourhood, and yet their 
counsel, in addressing the jury, alleged, and made it a great ground of suspicion against me, that I 
had not produced my partner, they having subpoenaed him, and they never having put him into 
the box. 


He then regurgitated the allegation that Bircham’s elusiveness was down to the 
prosecutors: ‘84. ... He was kept out of the way ... and he was in constant communication with 
the prosecutors. At all events he kept out of my reach.’ That last sentence shows that he knew that 
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blaming the prosecution was risky when it had been Bircham’s own decision to lie low. In his letter 
to The Times of 14 May 1850 (see Chapter 32), William complained about this, but went on to 
undermine his own position by detailing Bircham’s own efforts to avoid contact with him and his 


lawyers, such as: 


I wrote several letters to Mr Bircham, imploring him to come forward and state what he knew to 

my solicitor, and to receive a subpoena. ... By a remarkable incident I am prepared to prove that 

he received both these letters, but he never answered either. In writing to a friend, 18th of February, 

1844, he says, “I don't at all object to Mr. Gibbons’s giving you my address, though I hope he will 

be cautious of giving it to everyone who asks for it.” And to the same friend he writes, on following 

day, “I have given ----- my address; he's a good fellow, and won't tell other people of my 
whereabouts.” On the 3d of March, shortly after the trial was postponed, he writes to another 
friend - ‘C---- mentioned that Barber was most particularly anxious when he saw him to know 
where I was to be found but he (C-----) of course was dark.’ And on the 17 of the same month 

he writes to the same person, ‘You need not let Barber’s attorney know I mean to be in town. I 

shall not let any one know it. Iam going to stay with a friend at Islington, and shall keep out of the 

way.’ 

Will any reader still be surprised to hear that when this letter of 14 May was read out to 
the Committee, that section was omitted?” The extract which was read out is part of the answer to 
question 97, and ends at a quotation from an affidavit filed in the criminal case: ‘he was unable to 
serve the said Merrick Bircham Bircham with a subpoena.’ After that are four paragraphs about 
William’s attempts to contact Bircham, from which the above quotation is taken. At least the 
response of Freshfields, denying any impropriety on their part, was read out before the Committee. 
This was followed by Collier teeing up William again: 


101. Are those the grounds upon which you have complained in your petition, that you were greatly 
prejudiced by the non-production for examination “of a most important witness subpoenaed by 
the prosecutors”? - Yes, I was prejudiced in this way, that they knew I wanted him; they knew they 
had got him; they did not call him on their own behalf, or give me notice where he was; and yet 
their counsel taunted me with not calling him, and made it a point of great suspicion that I did not 
produce my own partner. 


William then set out the evidence that Bircham could have given — and it was, surprisingly, 
limited to that first day at Mansion House: 


103. Have you any reason to know, except from that letter of his in the “Times,” in which he says, 
“he was subpoenaed by the prosecution,” that he could have given material evidence? - He could 
have given this evidence; he was present when I was taken to the Mansion-house; he knew perfectly 
well the first person I sent for was himself; we then determined we must send for Fletcher; Mr. 
Bircham went for Fletcher; he was present when I said this to Fletcher — “You must get into the 
box, Fletcher, and explain this.” He showed great unwillingness to get into the box, which surprised 
me; I got a little indignant with him, and he said, “How shall I explain how I met with this party?” 
I said, “You know how he met with you; you told me how it was; you have nothing to do but to 
speak the whole truth; that cannot possibly injure you, while it is the only thing that can exonerate 
me and set me at liberty.” Mr Bircham was present when that passed between Fletcher and myself. 


An enticing morsel is buried in there: Joshua was worried about how to explain ‘how he 
met with’ Christmas; and William’s response that ‘you told me how it was’. Until that moment, 
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there had been no suggestion that Joshua told William how his relationship with Christmas came 
about. William here admitted that he had been told something. This indicates that (a) he kept what 
it was close to his chest and (b) he knew more about Joshua’s contact with Christmas than he ever 
admitted. And it blows out of the water his weak 1854 claim that he understood the informant to 
be a stockbroker. He did not write then, as he certainly would have done had it been true, that 
Joshua fo/d him his informant was a stockbroker: ‘whenever Fletcher spoke or wrote to me of 
obtaining information through “his friend at the Bank,” I had no other belief than that the friend 
alluded to was a stockbroker...””” A belief. That was in 1854. In 1858, he reveals, unguardedly, that 
he knew how Joshua and Christmas had got together, but does not share that with the Committee 


or anyone else. 


Collier realised that William’s account of evidence Bircham could have given was not 
conclusive of very much (although it was helpful). He prodded: 


104. You say that he could have deposed to that which would have established your innocence? - 
Yes, he could have shown he was perfectly well acquainted with the case of Slack. 


In fact, despite what Collier said in introducing his question, William had sof told the 
Committee that Bircham’s evidence ‘would have established’ his innocence. He had responded 
positively to a question which included that ‘he could have given material evidence’ Again, Collier 
had to push him, this time with a leading question, which William confirmed, before stubbornly 
reverting to one of his pet points (that he told Joshua to tell the truth at Mansion House): 


105. His evidence would have been important, so far as he could have shown what took place 
between you and Fletcher was not a secret, but was at all events communicated to him? — Yes, and 
he could have shown my instructions to Fletcher were to speak the exact truth, which was 


incompatible with any complicity on my part. 


All of this was beside the point. William could not have risked Bircham being questioned 
in Court without first checking what he would say; and, if he had called him into the witness box 
cold, Bircham’s invocation of the privilege against self-incrimination would have made it an empty 
exercise. If Bircham were to say anything, he would probably do serious damage — by distancing 
himself from William.” In December 1844, William accused his former partner of being an ‘active 
agent of the prosecutors’ which, in the published version, he changed to him being their ‘facile 
instrument’. If that was his view of Bircham’s loyalty, what did he expect would have happened if 
he had been questioned by the defence? It was much easier and more satisfactory to complain 
about being unable to call Bircham than actually to do so. 


Even in his December Memorial, William had acknowledged the problem (and confirmed 
that the key step was for Bircham to meet with his solicitor): 


Bircham was never to be seen by my Solicitor. In vain did he inquire for him, in vain did he write 
for an appointment with him; he was not to be found although he was in constant personal 


communication with the Prosecution.*2 


He changed this in the published version, inadvertently heightening the importance of 
Bircham being ‘seen’ by someone for the defence (as opposed to actually being called into the 
witness box) by repeating it: 
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Bircham was never to be seen by my solicitor - in vain did he inquire for him, in vain did he write 
for an appointment with him. He was not to be seen by any person concerned for the defence, 
although he was in constant personal communication with the prosecutors.*5 


Collier and William were misleading the Committee into believing that his inability to call 
Bircham was significant, indeed that ‘he could have deposed to that which would have established 
your innocence’. William had been mote cautious about Bircham’s potential evidence, even toning 
down the assertion he had made in his original December Memorial — ‘that his evidence must have 
been in my favor is sufficiently shown by their keeping him out of the witness box’ — by writing in 
the published version: ‘His evidence, however, did not answer their purpose ...’* Also, many 
people had read what Sir George Stephen had written, including, ludicrously, that ‘Bircham’s 
evidence must, of absolute necessity, be conclusive either of innocence or guilt” To be fait to Stephen, he 
followed this with a frank and correct concession, accepting that Bircham was wise to be elusive: 
‘It was a cruel dilemma. ... there sat the terrible array of Bank inquisitors; one act of indiscretion, 
one touch of professional sympathy, might at once consign him also to their tender mercies, and 
he was prudent! he was absent!’ Would you go into the witness box to help a colleague facing 
ruin and transportation for life whose defence included that you knew as much about the criminal 
transaction as he did? After Wilkins had told the jury (well, readers of his published speech): 


Gentlemen, is it not clear to you that the same observations which have been urged against Barber 
will adhere with [33] equal tenacity to Mr Bircham? That this business was not done behind Mr 
Bircham's back must be evident to you, although the Bank clerks will not admit the fact — but 
remember this, gentlemen, none of them dared to deny it — that most of the correspondence in 
this case is in Bircham's handwriting. They, on the other side, have never hinted a reproach at Mr 
Bircham, but how can he escape if you convict Barber?*’ 


Neither Collier nor William alerted the Committee to Stephen’s sympathetic words about 
Bircham’s predicament. Collier in particular, confirmed by William, wanted the Committee to take, 
in effect, Sir George’s initial submission: that Bircham’s evidence would have been conclusive of 
innocence or guilt. 


William mentioned but did not develop a related argument: whether the prosecution should 
have called Bircham, enabling Wilkins to cross-examine him. Wilkins would almost certainly not 
have risked that. He and his client did not know what Bircham might say, but it would not have 
escaped their attention that it could be very harmful. 


The most likely truth is that Bircham had spoken to the prosecution and emphasised 
(correctly) that he knew very little of the transactions compared to William. He probably tried to 
avoid condemning his former partner (at least expressly). His evidence for the prosecution would 
have been used to undermine William’s argument that his partner had the same knowledge about 
the transactions but, like William, did not suspect wrongdoing. It was not worth calling him for 
that alone. And what could Wilkins have, safely, asked in cross-examination? His strategy would 
be to maximise Bircham’s involvement and knowledge, but, as seen already, there were plenty of 
answers available to that: notably, William had the experience of Stewart and Burchard — which were 
completed before Bircham joined the firm. Hunt was underway when Bircham became a partner, 
and William, emphasising Bircham’s involvement, managed to demonstrate that his contributions 
were routine and supportive rather than central to the transaction. He provided extracts from 
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Bircham’s diary of 1842, which are quoted in Chapter 7. The tasks were what a clerk could do: 
drawing up a routine declaration to identify ‘Captain Hunt;’ inspecting a certificate at a church in 
order to make a copy and declare it to be accurate; and going up to the Bank to see if the application 
had gone through yet. One can hear William telling him, Go to the Bank, would you, and see if they are 
ready to pay up.” 


There is no mention in these entries of Bircham perusing the Will, attending on “Captain 
Hunt’ with or without William, or being present at the proctor’s office when William dictated the 
memorandum explaining the delay in Thomas Hunt proving the Will. 


Simply, it would have been impossibly risky to question Bircham without knowing what 
he might say. 


William told the Committee that prosecuting counsel taunted him with the fact that he had 
not called Bircham as a witness. There is no other evidence that this occurred. The press reports 
of William Erle QC’s closing speech make no mention of it, or of Bircham at all; but the reporters 
did sometimes skim over the detail, and so this absence does not prove that William was wrong. 
But it does seem odd that Erle would take this line when Wilkins had called no evidence at all. 


The evidence of William’s innocence 


Collier had to work hard, again, to make William beef up his case. When asked what 
evidence had led to his free pardon (as discussed in Chapter 27), he told the Committee simply: 
‘254. ... the confessions which had been made, chiefly by Fletcher; but there were also important 
confessions made by Sanders who was his principal confederate.’ 


No mention of Georgiana or Lydia.” 
No mention of Joshua and Georgiana asserting his guilt. 


Given the pressure applied to Joshua on board the Agincourt and on Norfolk Island, 
William clearly lied to the Committee: 


257. Then did you directly or indirectly, either by yourself or anybody else, endeavour to induce 
Fletcher to make any confession or statements in your favour? — Certainly not; I always held myself 
entirely aloof from him.’ 


Concerned to strengthen William’s evidence about the grounds for the free pardon, Collier 
came back to this later in the session. He must have mentally groaned as William started his reply 
— ‘no other grounds’ — and perhaps, seeing his face, William tried a bit, but strangely not much, 
harder: 


298. What other grounds were there for the pardon, besides the statement you have referred to, of 
Pletcher and Sanders? — There were no other grounds, other than the confessions of those patties, 
except the memorial which was sent to the Secretary of State, which is in book No. 1. 


299. Those were the main grounds upon which you obtained your pardon? — Those were 
substantially the grounds; I know of no other grounds. 
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The Committee had copies of Sanders’s instructions to his solicitor and an extract of his 
brief to counsel which was quoted in full in Chapter 28. Collier led William into another lie, or at 


best a half-truth: 


319. You state, generally, with respect to these two documents, that the effect upon the Court of 
Queen’s Bench was such that they thought no further doubt rested on the question, and you were 
admitted to practise as an attorney? — Yes; I received the unanimous judgment of the Court. 


That is not a proper description of Lord Campbell’s judgment, discussed earlier in this 
Chapter. 


What did the Bank do with the application? 


William contradicted his own barrister. Wilkins had made (see Chapter 19) extravagant 
declarations to the jury about the checks carried out in the Bank when Wills and probates were 
lodged, including: ‘How was it, then, that the suspicions of the lynx-eyed Mr. Freshfield - the acute, 
vigilant, active, never-sleeping Mr. Freshfield - were not excited?’"' He asked how William was 
supposed to suspect that the S/ack Will was dubious when the Bank did not: ‘The probate of the 
will was left at the Bank for his [Mr. Freshfield’s] inspection, there can be no doubt that he did 
inspect it.’ Without any evidence, he asserted that the purpose of the Will being lodged was ‘that 
the Bank authorities may make themselves acquainted with the handwriting of the testator, with 
the character and circumstances connected with the claimant, and to ascertain whether the party 
claiming is entitled.” Chapter 19 includes an analysis of how Wilkins altered and added thoughts 
to his book, such as that (in Court) the Bank became acquainted with the ‘character’ of the Wi//, 
while in his book this became, not the Will but the ‘character and circumstances connected with 


the claiman?. 


How Wilkins ‘knew’ that there was ‘no doubt’ that one of the (unspecified) Freshfield 
brothers inspected the Anne Slack Will is mysterious. And he was sailing very close to the wind in 


his exaggeration of the checks the Bank would carry out: 
(1) the handwriting of the testator; 
(2) the character of the Will; 
(3) the character and circumstances connected with the claimant, 
to ascertain whether the party claiming is entitled. 


Perhaps William forgot that Wilkins had said all of this, or he did not care because he 
himself had not contended that the Bank actually carried out any checks. He had criticised them 
for failing to do so or failing to do so effectively. In December 1844, he wrote (changes made when 
published are identified): 


Then the probate was lodged at the Bank by my partner; and, notwithstanding it is said that the 
will... bore internal marks of suspicion, these were entirely overlooked by the solicitor to the Bank, 
as well as by the authorities at Doctors' Commons, although it was the bounden duty of those high 
authorities to scrutinize the will. The conduct of the Bank authorities is, however, the most 
remarkable: they, it appears, received the probate [and did not connect the two holdings of stock]. 
... Still no inquiry was made, as appears by my partner's letter to Fletcher. Had a single question 
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been put to my partner, or either of our clerks, when they from time to time called to inquire what 
progtess was making, the mistake must have been at once detected, and the fraud exposed. Or had 
the signature in the Bank books been compared with that to the will, the mistake error would have 
been palpable, and the wieked nefarious design uadeubtedly certainly frustrated. It is far indeed 
from my intention unnecessarily to impute to the Messes-Ereskfelds the Bank or their solicitors a 
want of skill or caution ... But when such oversights are observable in those whose duty it was to 
investigate the claim, surely some allowance may be made for enearke-was the retained agent; and 
paid advocate of the Claimant. 


At the Select Committee William was laconic, and unusually honest, when asked what 
checks the Bank had carried out: 


353. Mr. Milner Gibson.| I understand in Slack’s case, after the forged will with the probate attached 
to it was lodged at the Bank of England, a fortnight was taken by the Bank to inquire into the 
claim, before they paid the money over to the party claiming under the will? — Yes, there was about 
a fortnight. 


354. What did the Bank of England do in that fortnight? — That I do not know, except [that they 
marked both stocks ‘dead’. 


391. What did they do during that fortnight? — I never could make out that they did anything. My 
clerk went to the Bank to inquire if the stock was ready, and no question was ever asked of my 
clerk or myself. 


The Committee, as political Committees do, had become interested in whether an 
accountable body, the Bank, had failed to make proper checks. William went along with that 
because it fitted with his strategy of attacking others. In his evidence, he first blamed and named 
Freshfields and then changed his line of attack to ‘the Bank or their solicitors’. His assertion that 
the Bank ‘never ... did anything’ wndermined his plea that, in effect, I could not be expected to notice that 
the Will was suspicious when the Bank also noticed nothing. But the penny dropped, and a few minutes 
later he tried to recover: ‘394. ... I believe in all cases of unclaimed dividends the documents are 
submitted to the solicitor of the Bank, and undergo a scrutiny.’ Why had he not said this when 
asked what happened in the fortnight waiting for the Bank’s response? 


The dangers of Christmas 


William was a little disingenuous when he said, ‘367. ... It turned out after my 
apprehension that he [Fletcher] was in connexion with a clerk of the Bank of England.’ He knew 
long before his arrest that Joshua had a friend at the Bank who passed on substantial information, 
beyond just the amount of stock and dividends unclaimed. And this makes similarly dubious the 
second comment (below) in his answer to question 369, (noting also that the comment was 
gratuitous — not an answer to the question asked): 


369. He got paid for the information he gave Fletcher? - It turned out he got well paid for the 
information he gave him; I do not know that it was necessary for Fletcher to have such an 
accomplice in the Bank; I should say not, because the Bank had published a book stating 
the names of persons who had neglected to claim their dividends for 10 years, the nature of 
the stock, and when they last came to receive their dividends, so as to afford a clue to their owner. 
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This was to minimise the risk of criticism that William, through Joshua, was receiving 
improperly disclosed confidential information. Christmas was of course providing much more of 
a ‘full service’ system for Joshua (and William). Shortly after this comment, William confirmed, in 
effect, that Christmas divulged more than just bare information about unclaimed stock available 
in a book published by the Bank: starting with the fact that Miss Nancy had executed a power of 
attorney. 


When did William know about the power of attorney? 


William knew from an early stage that the owner of the stock had granted a power of 
attorney, certainly by 21 November 1842 when he met Captain Foskett, and probably from his 
first meeting with Joshua in S/ack on 3 October. Over the years, he had tried to wriggle out of this 
a number of times, but his final statement, to the Committee, is conclusive: 


398. ... Fletcher ascertained that the owner, whoever she was, had executed a power of attorney. 
I inquired of Captain Foskett if his sister had executed a power of attorney? 


Any mention of the power of attorney inevitably leads to what Foskett had said about Miss 
Nancy’s age. As usual, William had the Captain reporting her as being 27, suppressing his 
uncertainty. It might have been a memory lapse, or a deliberate exaggeration to make the Captain 
look ridiculous, but William then said that, in her evidence at Mansion House, Miss Nancy had 
given her age as 40. She had actually said that she was 37.° No one on the Committee followed 
up by asking William if he had done anything to verify her age; it might be that one of his 
supporters, Crossley, who asked the next question, did so in order to move on swiftly. 


Errle’s taunting (again) 


Crossley asked if William had any evidence of his allegation that Erle had taunted him 
about the absence of Bircham at trial. The answer was, in effect (William waffled), in the negative. 
Was there perhaps a newspaper report of Erle’s alleged comments? William’s answer, avoiding the 
truth that there was not, was typical: “401. ... I think it is probable there may be.’ None of the 
members pressed him further. 


William might have made up this allegation. He did not mention Bircham’s absence at trial 
until December 1844 (‘the active agent of the prosecutors’). At that time, after a swipe at the 
prosecutors (‘their keeping him out of the witness box’) he had acknowledged that Bircham was 


represented by lawyers: 


His advisers appear to have conceived the notion that by my destruction, and his securing as he 
did all the Books and papers, he would also secure the entire practice.” 


Yet again, William weakened one of his own arguments (in December 1844). Freshfields 
kept Bircham away from Court to avoid his evidence helping William? That was not necessary, 
because Bircham not only had decided, on advice from his lawyers, to keep his head down, but, in 
addition, William had uncovered a nefarious motive: Bircham was grabbing the firm from him. 
When he changed the Memorial for publication, William did not spot this inconsistency and 
stabbed harder towards Freshfields (highlighted words being new) while accusing Bircham or his 
‘heartless’ solicitors: 
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he not only deserted me, but became the facile instrument of the prosecution. His evidence, 
however, did not answer their purpose, for they not only kept him out of the witness-box, but 
(acting under their instructions, as I have every reason to believe), he kept entirely out of 
reach until the trial was over. His heartless advisers appear to have conceived the notion, that by 
my destruction, and his securing, as he did, all the books and papers, he would also secure the 
entire practice. 


The allegation of Erle’s taunting surfaced after the exchange of correspondence between 
Bircham, William and Freshfields in May 1850, although it was not made at that time. This fits 
with it not being raised in his 1849 Pamphlet. It was added, in milder form, to his Book at some 
point, appearing as a footnote in the 1853 edition as: 


It was also urged against me that I did not produce my partner for examination, although the 
prosecutors well knew that I had made the utmost exertions to subpoena him without success, and 
it has lately come to light [i.e. in the 1850 correspondence] that he had purposely kept out of my 
reach, and that the prosecutors had him in the neighbourhood under their own control, and that 
they purposely withheld his evidence from the court. 


Even here William was admitting that Bircham ‘had purposely kept out of my reach’ and 
was not blaming the prosecutors for that. The charge against them had become not ca//ing Bircham 
to give evidence. Yet William had subtly told the Committee, as seen above, that “He was kept out 
of the way ... and he was in constant communication with the prosecutors’,” keeping alive, just, a 
seed of doubt about the prosecution’s behaviour. 


The decision to call no evidence for the defence was the subject of only one question, and 
William came up with a completely new and novel explanation (see Chapter 29): 


402. Mr. Hardy.| In fact, no evidence was called in your behalf at the trialp — No evidence was called 
on my behalf. The reason was this: Mr. Wilkins said that, not having a separate trial, it was 
impossible for me to call witnesses with any effect; the proper witnesses were the persons who 
were in the dock. 


What about Bircham as a witness? No one challenged William or reminded him that he 
had told them earlier in the day, in answer to question 104, that Bircham could have given evidence 
which would have established his innocence. So, William, which is itP Would Bircham’s evidence 
have (1) established your innocence, or (2) been of no effect because the only relevant witnesses 
were your co-defendants? His answers to questions 104 and 402 are classic William: to hell with 
consistency, and take every opportunity to repeat a favourite point, in this case the refusal of a 
separate trial. 


Wilham’s sufferings and losses 


Much of the Committee’s time was rather pointlessly spent in trying to get to the bottom 
of facts such as: 


(1) whether William had broken regulations by sending a letter to a fellow prisoner 
(William McCallum), because he had asserted in his petition ‘28. That no complaint of 
insubordination or ill-conduct was ever preferred against your Petitioner by the 
authorities of the Island ...’ Childs insisted that William had been in breach.” 
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(2) Whether Joshua had been treated more favourably than he. 


More understandably, questions focused on how much William had lost financially by his 
conviction and sentence. He repeated, more firmly than before, that Joshua owed him more in 
legal fees than he owed Joshua on loans. 


The Committee heard about the terrible time he suffered on Norfolk Island; and the next 
witness, a few days later, on 6 July, was none other than Major(-General) Childs. In severe contrast 
to the mostly pat-a-cake exchanges between William and the MPs,” Childs was pressed and 
challenged by well-prepared Committee members, making it very obvious that they had given 
William an absurdly easy time. Childs was truculent, resistant and evasive: apparently, he even 
remembered almost nothing about the report that led to his dismissal.” He denied cruelty, denied 
that he was instructed to treat William harshly, and said that the job of wardsman was ‘very easy 
work’ and that ‘Nine out of ten convicts would have done the work by eight o’clock in the 
morning.” When Collier came back to this, describing the wardsman’s work as ‘very disagreeable 
and disgusting,’ Childs insisted that ‘524. ...It was never considered so by the prisoners; there were 
generally volunteers to perform that service; it was a light work.’ Pressed by Collier again, a few 
minutes later, to accept that it was ‘a very foul and disgusting occupation,’ Childs said, ‘558. ... 
You may think it so; I, as a soldier, do not. Soldiers are obliged to clean their own rooms.’ He 
finally accepted, however, that it must have been ‘very obnoxious, and very disagreeable to’ William 
while repeating, ‘but it was very easy work. His work was very often done by eight o’clock in the 
morning.’ Later evidence from the Reverend Thomas Rogers contradicted this. He said that ‘1073. 
... It was considered generally the greatest hardship; any man who could get anything else to do, 
though heavier work, would prefer it’. 


Evidence from Childs, and also from Rogers, suggested that William had exaggerated the 
work involved. He had said that he ‘had to make the hammocks and clean the rooms for 220 men’ 
and was then asked: ‘159. Without any assistance? — Without any assistance whatever.’ Childs 
contradicted this (probably without knowing what William had said some days earlier): 


496. For how many prisoners was that room calculated? — At the time he was at the station, there 
were about 200 prisoners. He had always a man to assist him. 


497. He was not solely to perform those duties? — No. 


Rogers was even mote specific, providing some telling details, while trying to help William 


with a final comment: 


1083. When Barber was employed in that occupation as wardsman, had he any assistance? — Yes; 
it would be impossible for one man to do it alone. Part of the time there was a man named 
Wheatley, a man of gigantic stature, who had been a blacksmith, I think, in England, a great brawny 
man, who was as strong as two ordinary men; and that man told me one day, “I have not been at 
all the same man since I have been made wardsman of this place.” 


There is a credible detail in this. John Wheatley travelled with William and others on the 
Agincourt. He had been convicted of a burglary in Long Eaton, Derbyshire, along with the oddly 
named Smith Lamb. They knocked a bolt off a cellar door and took a ‘pair of shoes, two flitches 
of bacon, two hams, one chine, twenty pounds’ weight of cheese, two bottles and six quarts of 
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elder wine.’ A ‘flitch’ is a side of pork that has been salted and cured; a ‘chine’ is the backbone of 
an animal with meat attached for cooking. They must indeed have been strong men because they 
were seen carrying this weighty loot in sacks. On being sentenced to 20 years’ transportation, Lamb 
‘said in a loud voice, “Perhaps, gentlemen, you never saw an innocent Lamb transported before, 
but there’s one here.”””* How many years had he waited to crack this joke? 


William’s flexible attitude to the truth has become very familiar. He did not work as 


watdsman alone. 


Much old ground was gone over with the next witness, Commissary-General Smith. 
Unhelpfully for William, Smith did not think that Major Childs had treated him any worse than 
other prisoners and, to the extent that he did so, such as refusing Smith’s own request for William 
to work for him, Childs was motivated by ‘timidity’ arising from fear of being accused of favourable 
treatment. (William, never letting a problem go unanswered, responded by pointing out that his 
and Smith’s time on the Island overlapped by only 4 months and that the ‘most severe part of the 
treatment’ he suffered at the hands of Childs was after Smith had left.) Smith also denied gaining 
an impression of ‘personal ill-will or dislike’ by Childs against William: 


No, certainly not; I never imagined that for an instant. I think it arose almost entirely from timidity. 
... From the prominency of Barber’s peculiar case, he was afraid, if any relaxation of discipline 
took place, he might be very much censured.” 


Smith volunteered details of the inquiries he and the Reverend Naylor had made, disclosing 
that Joshua was questioned when seriously ill. This was discussed fully in Chapter 27. 


The last day — Robert Peckham, solicitor 


On 7 July, William was recalled, at his request, to give more evidence: in fact, indefatigably 
to answer what he had heard from the witnesses the day before. He said little of interest. He was 
followed by the last witness: Robert Peckham, now a solicitor. Peckham’s evidence was focused 
on proving that Barber & Bircham was a successful firm, to support William’s claim for 
compensation. He concluded with a description of William which is fully borne out by the 


unremitting campaign to clear his name: 


1268. ... I may have seen greater talents, but I never saw so much talent and skill combined, with 
such indomitable industry, as Mr. Barber devoted to his profession. 


1269. He was a man of great industry and perseverance? — Very great. 
Indeed he was; or, as they might have said in Australia, ‘Not half, mate’. 


William did not have to wait long. The Report of the Committee was finalised the same 
day and reads, in full: 


YOUR COMMITTEE have inquired carefully into the allegations of the Petition,” and find them 
to have been substantially proved. 


Your Committee have not entered upon the consideration of the question whether, in the present 
ort like cases, pecuniary compensation should be granted, the rules and practice of The House 
precluding them from recommending any grant of public money. Your Committee cannot, 
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however, forbear to state, that the facts presented to their notice in respect to the conviction of 
Mr Barber, to the sufferings he endured during the time his sentence was being carried out in 
Norfolk Island, and to his subsequent exculpation from the charge on which he was convicted, are 
so peculiar as to render his case exceptional; and Your Committee desire to express their opinion 
that Mr Barber has strong claims on the favourable consideration of the Crown. 


Conclusions 


The Select Committee operated on the premiss that William was innocent and so it would 
be wrong to expect it to shed much light on that question. There was a clear plan: William was to 
be given an easy time, to be questioned mostly by his supporters, and to be rescued by them where 
necessary. The contrast when Childs was questioned is startling. Dealing with him, members were 
well-briefed, focused, determined and intent on putting him in the worst light possible. He resisted 
with some fortitude. The evidence of Smith was disappointing to William, and so he had to be 
challenged as well, although rather more politely. 


The most (unintentionally) dramatic evidence came from Smith’s decision (discussed in 
Chapter 27) to explain how ill Joshua had been when he and Naylor were making their weeks-long 
inquiries. Instead of strengthening Joshua’s ‘confession’ as being made on his (almost) deathbed, 
it suggested that Joshua was not in a position (pinned in his hospital bed) to resist the never-ending 
pressure to ‘clear’ William. 


Overall, William was William, exaggerating and lying: 


(1) most seriously, when he denied that he ‘or anybody else, endeavour[ed] to induce 
Fletcher to make any confession or statements’ in his favour; 


(2) about having no assistance in his wardsman duties; 


(3) when agreeing that Bircham’s evidence ‘would have established’ his innocence even 
though he had not made such a strong claim before; 


(4) in his claim, possibly false, that Erle ‘taunted’ him with Bircham’s absence from the 
witness box - even if partly true, this was an exaggeration of his previous rather muted 
version: ‘urged against me’; 


(5) by his subtle attempt to keep alive an allegation that Freshfields had instructed 
Bircham to lie low when he knew that it was Bircham’s own decision — including 
deliberately not reading out a key passage from his own letter to The Times in May 
1850; 


(6) by making the subtly misleading suggestion that he only knew about Christmas after 
his arrest — as usual, William covered himself, leaving the door open for him to accept 
that he knew about Joshua’s informant and to explain that what he learned after his 


arrest was only that this person was a Bank clerk; 
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(7) by his admission that he had no idea what the Bank did with the application for Ann’s 
money to be paid out, during a fortnight’s delay, including his speculation that he 
‘never could make out that they did anything’ — followed by realising what he had said 
and expressing his understanding that all unclaimed dividends went to Freshfields for 
‘scrutiny’. 


(8) Finally, he admitted knowing of Ann’s power of attorney when he met with Captain 
Foskett on 21 November 1842. 


The Select Committee hearing was a set-up by William’s supporters. His ‘innocence’ was 
not in question after his free pardon and his supposed ‘vindication’ by the last hearing in the 
Queen’s Bench. Overall, the Committee’s doings were expertly managed in William’s interest. 


Compensation? 


The Committee struck a solid forehand, hitting the ball back into the government’s court 
with its conclusion that William had ‘strong claims on the favourable consideration of the Crown’ 
or, in short, Pay up. 


As Horatio Waddington had anticipated, the question had to go to the House. 
Parliamentary time was found only a year later and the full entry in Hansard is: 


Motion made, and Question proposed,— 


"That a sum, not exceeding £5,000, be granted to Her Majesty, as a donation to W. H. Barber, in 
consideration of the sufferings he has undergone, and of his distressed circumstances." 


MR. BAILLIE COCHRANE remarked that the sum was inadequate to the losses Mr. Barber had 
sustained and the sufferings he had undergone; he had lost £10,000, and his sufferings were 
unmerited. 


MR. CLIFFORD observed, that he did not deny that the sufferings of Mr. Barber had been great, 
but it should be remembered that by this Vote the House was introducing an entirely new principle 
into the administration of the law. If the House was to compensate a man who had been found 
guilty by the verdict of a jury of his countrymen, then they must a fortiori compensate every man 
who was tried at the assizes and acquitted by the verdict of a jury; it was a logical sequence. 


Question put, the Committee divided:—Ayes 124; Noes 24:—Majority 100.78 


Ultimately, it took only a few minutes for William to be awarded the equivalent of £642,000 
in 2020 values. 


Many others had given William money, usually by subscription. This raised, in Hobart, 
Sydney, Madras and ‘England’ respectively, £33, £245, £240, and £317, totalling £835 or just over 
£108,000 in 2020. 


William had won, to the extent that a person who has lost 15 years of his life and livelihood, 
can ever win. He had a free pardon, permission to practise as a solicitor, and substantial 
compensation. In later years, his case would be categorised as a miscarriage of justice. We will turn 
shortly to an assessment of his guilt or innocence based on all we have seen, much of it invisible 
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to the Court, the Home Secretary and Parliament, but will first consider some underlying 
principles. 
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Chapter 37 — Miscarriage of Justice; What drove William 


‘,.. a miscarriage in the administration of the law itself.’ 


William Henry Barber, referring to his conviction! 


The miscarriage of justice 


Atlay’s Famous Trials of the Century has a chapter on William’s case entitled simply ‘A Miscarriage of 


Justice’? 
Cobb includes it in Trials and Errors: 11 Miscarriages of Justice.” 


Commenting on the money paid to William by the government, Polden writes that 
‘miscarriages of justice were hardly rare and pardons were common, but compensation from public 
funds was almost unknown.” Polden also seems to accept that William did not have guilty 
knowledge of what Joshua was up to: which is, strictly, a step forward from him being entitled to 
a not guilty verdict because the case was not proved against him.” Ballantine in 1882 was a little 
more cautious: ‘the verdict was most unjust, for, without affirming his absolute innocence, it is 


26 


impossible to say that there was not very grave doubts as to his guilt. 


Rather like sex in 1963, miscarriages of justice started in 1800, or at least that is when the 
phrase seems to have been first used, appropriately enough (in Larkin-esque terms) in a debate on 
the proposed (but never passed — don’t panic, and don’t go to Oklahoma’): 


Act for the Punishment and More Effectual Prevention of the Crime of Adultery® 


The Duke of Clarence, later William IV (and at the time living with the actress ‘Mrs’ Jordan 
and their numerous, beloved children) objected to the Bill, particularly that adultery would be 
punishable as a misdemeanour. The Lord Chancellor, Lord Eldon, was worried that the sentencing 
discretion that would be given to the judges in such cases: 


It was one of the characteristic principles of the British Constitution, and one that rendered it 
superior to all others in the world, that the Legislature ... considered Judges to be men, not infallible, 
but liable, like others to act erroneously. The question here was clearly, whether such a discretionary 
power in applying the punishment should be entrusted to the Judicature of the country? To make 
a general and positive rule in such cases would be unjust and impolitic indeed, as ninety-nine cases, 
involving any miscarriage of justice, would then ensue, for one that took place under the present 


system.? 


Prior to this, the word ‘miscarriage’ (outside obstetrics) meant essentially any failure, not 
just in legal cases, and carried with it a connotation of misconduct. Samuel Johnson defined it in 
his Dictionary as: ‘Unhappy event of our undertaking; failure; ill conduct.’ This meaning was 
regularly applied in the Courts, but Johnson’s first, slightly unreliable, quotation in support of his 
definition shows an early connection to justice: 


Resolutions of future reforming do not always satisfy justice, nor prevent vengeance for 


former miscarriages. King Charles. 
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The true source of this has a rather more tenuous link to earthly justice. It comes from a 
book published 10 days after the execution of Charles I in 1649, claimed to be written by him in 
the dark days after his condemnation to death. The Evkon Basilike; The Pourtracture of His Sacred 
Majestie, in His Solitudes and Sufferings includes an explanation by the King for his calling of ‘this last 
Parliament’ and concludes with a prayer which begins: 


For thou (O Lord) hast made us see, That Resolutions of future Reforming, doe not alwayes satisfie 
thy justice, nor prevent thy Vengeance for former miscarriages.!0 


By 1796 judges were considering whether to reopen a case because of some ‘miscarriage’ 
in lower Courts, such as those of local coroners. In The King against Stanlake, the coroner decided 
that the cause of death was, in one report, a ‘megron’, and, in another, a ‘meagrim’. It was probably 
a ‘megrim’ which Johnson defined as a disorder of the head and seems to be the source of the 
modern ‘migraine’. The coroner’s decision was challenged because the death occurred after ‘a 
coach ran down Black-heath over him and his horse before’. The Court accepted that ‘in case of 
miscarriage and quashing the former enquest [sic] they will grant a new one’, but on the facts, since 
there was ‘no fraud in the coroner’, the application was refused.'' Perhaps the Court heard evidence 
that the ‘meagtim’ could have been caused by a concussion from the accident. 


Similarly, in a challenge to a decision of the Prerogative Court to uphold a Will, a higher 
Court in 1803 refused to substitute its own view and (Lord Eldon, again) mentioned ‘miscarriage’ 
twice: 


In a word, if the question was a mere question of fact, and the intention was to review that, unless 
it was a vety gross miscarriage in judgment, as a conclusion of fact, he did not express any 
inclination whatsoever to advise the Crown to grant this [application]. 


... admitting also, that if there was a miscarriage in point of clear law, if a rule of law, admitted, or 
in point of fact a rule of law, and of importance, received no attention, or no due attention, in the 
Courts below, that would form a case, upon which such an application would not be improper.!? 


There are few examples of the phrase in the early years of the 19" century and those that 
do arise seem to be from Lord Eldon.” It caught on in the 1830s and became part of the landscape 
in the 1840s and for the rest of the century.’ Ballantine used it in his book published in 1882, as 
did many others. 


In 1907, the phrase became a formal part of the law. For the first time, and after a long 
battle, those convicted of crime were granted a right of appeal. The grounds for appeal were that 
the verdict was: unreasonable or not supported by the evidence; wrong in law; ‘or that on any 
ground there was a miscarriage of justice’.'? A belt and braces addition repeated the phrase, with 
the word ‘substantial’ sneaked in, to prevent minor problems (such as a mistake of law on an 
unimportant point) leading to a successful appeal: 


Provided that the court may ... dismiss the appeal if they consider that no substantial miscarriage 
of justice has actually occurred.’ 


Legislation in the 1960s removed miscarriage of justice as a ground for appeal, essentially 
replacing it with the decision being ‘unsafe and unsatisfactory’ (or, later, simply ‘unsafe’), but the 
concept was retained in a negative sense. An appeal could be dismissed if there was ‘no miscarriage 
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of justice’ — interestingly, this omitted ‘substantial’, perhaps because the very phrase connotes 


seriousness. '° 


But the wrongful convictions in the Birmingham and Guildford bombing cases firmly 
embedded ‘miscarriage of justice’ in the public psyche. The UK had already entered into 
obligations in the International Covenant on Civil and Political Rights, dated 16 December 1966 
which both included the phrase and required compensation to be paid: 


When a person has by a final decision been convicted of a criminal offence and when subsequently 
his conviction has been reversed or he has been pardoned on the grounds that a new or newly 
discovered fact shows conclusively that there has been a miscarriage of justice, the person who 
has suffered punishment as a result of such conviction shall be compensated according to law, 
unless it is proved that the non-disclosure of the unknown fact in time is wholly or partly 
attributable to him.'” 


This was eventually included in section 133 of the Criminal Justice Act 1988 (having been 
delivered until then by an ex-gratia scheme). Section 133 reguired the government to pay 
compensation when a person’s conviction had been overturned ‘on the ground that a new or newly 
discovered fact shows beyond reasonable doubt that there has been a miscarriage of justice ...’ 
This is, like the treaty provision, clearly a high hurdle: it is very unusual in English and Welsh law 
for an individual defendant to have to prove something ‘beyond reasonable doubt’. And the 
conviction also had to be overturned because of ‘a new or newly discovered fact,’ a proviso that 
had given William trouble in a different context: his attempts to re-enter legal practice. 


A modern controversy arose: did the victims of wrongful convictions have to prove their 
innocence? A common misconception is that a person who is found not guilty of a crime is 
consequently found innocent. But convictions are sometimes overturned even when there is little 
doubt that the defendants committed the crime, because, for example, their trial was so unfair that 
the verdict cannot stand. When it comes to compensation, does a miscarriage of justice arise simply 
from a successful appeal — perhaps after a serious procedural error at trial — or does it require also 
that the person be proved, beyond reasonable doubt, to be innocent? This question reached the 
UK Supreme Court in 2011" and it decided, by a majority, that ‘... a “miscarriage of justice” has 
occurred for the purposes of s 133 when a new or newly discovered fact shows conclusively that 
the evidence against a defendant has been so undermined that no conviction could possibly be 


based upon it.”” 


But could someone who had committed a heinous crime be paid compensation after 
successfully overturning the conviction on grounds that did not address innocence or guilt? In the 
case of Mullen, the defendant was alleged to be an IRA quartermaster who had built up a ‘bomb 
factory in London. He was effectively abducted from Zimbabwe (where he had fled) by the efforts 
of the UK Secret Intelligence Service and the police, without a proper extradition process. The 
case was summarised in Adams: 


He [Mr Mullen] had been convicted of terrorist offences. His conviction had been quashed by an 
appeal out of time. This was not because there was any doubt that he had committed the offences 
of which he was convicted. His conviction was quashed because he had been seized and brought 
to this country from Zimbabwe in circumstances that had involved a flagrant abuse of power. It 


was not suggested that there was any defect in the trial process itself. The House held that in these 
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circumstances Mr Mullen’s conviction had not been quashed on the ground of a “miscarriage of 
justice” within the meaning of section 133.7° 


The Supreme Court’s decision in Adams made clear that the criminal courts do not decide 
that defendants are innocent, something which many might find surprising. Lady Hale said: 


Innocence as such is not a concept known to our criminal justice system. We distinguish between 
the guilty and the not guilty. A person is only guilty if the state can prove his guilt beyond reasonable 
doubt. ... Only then is the state entitled to punish him. Otherwise he is not guilty, irrespective of 
whether he is in fact innocent. If it can be conclusively shown that the state was not entitled to 
punish a person, it seems to me that he should be entitled to compensation for having been 
punished. He does not have to prove his innocence at his trial and it seems wrong in principle that 
he should be required to prove his innocence now.?! 


Wrong in principle perhaps, but the UK government responded with more legislation, 
making the payment of compensation conditional on proof of innocence. A new sub-section was 


added to s133, defining ‘miscarriage of justice’: 


there has been a miscarriage of justice in relation to a person convicted of a criminal offence in 
England and Wales ... if and only if the new or newly discovered fact shows beyond reasonable 
doubt that the person did not commit the offence...” 


It seems that Lady Hale’s characterisation of innocence as unknown to the criminal justice 


system was answered simply by it being inserted there. 


William and his friends enlisted the great and the good, from London to Australia and 
back, via Madras, Hong Kong and Paris. They lobbied widely. His publications were distributed 
to newspapers, periodicals, MPs, Peers, judges and many others. Not only did this lead the press 
and others to report and comment on his case, but it ensured that William controlled the message. 
No one familiar with the real facts, as opposed to William’s version, could compete with the torrent 
he produced. Nor could busy people such as Freshfields or senior staff at the Bank of England 
have hoped to find the time to analyse his subtle misleadings and answer his dubious assertions as 
this narrative has (painfully at times) done. Today, miscarriages of justice and their life in the media 
have become an industry. ‘Innocence projects’ abound. Wrongful convictions are a sub-set of ‘true 
crime’: feature films, television and film documentaries, television dramas, podcasts, books, and 
even songs such as Bob Dylan’s Hurricane, are big business, sometimes leading to acquittals and 


sometimes not. Innocence is news. The headline ‘Convicted man is guilty!’ is not seen. 


Shortly after William’s conviction, the Criminal Law Commissioners produced their 
Eighth Report,” which could leave no doubt in the mind of any fair reader that people were being 
convicted and punished, often by death or transportation, when they were innocent — or as one 
witness precisely put it when asked if he felt that innocent people had suffered ‘from the want of 
a proper mode of inquity’: 


I think that many innocent persons have suffered — the term innocent I used with reference to the 
offence with which they are charged. 


This witness was an attorney, Mr Wilde, of College Hill who served as one of the sheriffs 
of London for about 9 months. He was credited with having ‘by his exertions ... saved several 
men from public execution, I think as many as seven, but I am certain as to five.’ (It was six.) This 
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text was part of a submission to the Commissioners by our old friend Sir Frederick Pollock, 
sometime MP, Attorney-General and, from 1844 (to 1868) Lord Chief Baron of the Exchequer, 


who went on to say: 


I had frequent communications with him [Wilde] upon those cases while they proceeded. My 
impression is, that several out of those cases were cases of perfect and entire innocence, and that 
the others were cases of innocence with reference to the capital part of the charge. 


Not surprisingly, Mr Wilde supported the introduction of a review process in criminal 
cases. He also gave an insight into the dealings that prisoners (such as William) had with sheriffs 


and others in the criminal justice system: 


From the want of it [a review process] the sheriffs and the officers of the prison, who of course 
are the only persons in constant communication with the prisoners, are often placed in a most 
painful situation, in having to judge how far, consistently with the discharge of their own duties, 
they ought to interfere. 


In 1907, during the public debate about whether a Court of Criminal Appeal should be set 
up, [he Times lamented the power of the media, and politicians, to undermine the criminal process: 


Were there no other reason for creating a Court of Appeal, a strong case would be found for it in 
the demoralizing irregular discussions in Parliament and in the Press, of the verdicts of juries and 
sentences by Judges... In many cases to which the public feeling is much excited, and as to which 
suspicion — generally, by the way, wholly erroneous — exists, that injustice has been done, it is not 
enough that impartial persons examine the facts. No less important is publicity of proceedings, 
with the consequent conviction that the prisoner’s interests are being carefully considered. If there 
is to be no Court of Appeal, we must expect to see more and more agitations set on foot or carried 
on by newspapers ... Something had to be done to counteract, so far as possible, the truly alarming 
ease with which nowadays a criminal who has been tried and found guilty by his countrymen can 
induce a large number of well-meaning persons to take for granted his innocence. The new measure 
will not entirely stop hasty agitation. It may be some check upon the impetuous benevolence which 
eagerly assumes a miscarriage of justice, takes it for granted that officials are culpable and criminals 


innocent, without proof or inquiry.” 


There was, and is, money in writing about miscarriages of justice. The press condemned 
William at the time of his conviction, but quite quickly saw an opportunity to keep the story alive 


as an injustice. 


In 1950, Lord Goddard was sceptical, ‘It is very easy after a person has been convicted to 
find witnesses who ate willing to come forward and say this, that, or the other thing.’” The Courts 
were particularly reluctant to accept late-arriving confessions by people who consequently 
exonerated the appellant. In Understanding Miscarriages of Justice, Nobles and Schiff detect an easing 
of this concern at the start of the 1970s: 


There were also signs of a more liberal approach in relation to post-conviction events such as 
confessions by third parties. In Dich the Court of Appeal admitted the confession evidence made 
after conviction of one of the two people convicted of a burglary, which confession exonerated 
the other person who had been convicted.”° 
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Nobles and Schiff add that, ‘In this case it is clear that the Court of Appeal found that the 
other evidence on which the conviction was based was quite unsatisfactory’.”’ They also report on 
a later, similar, case where the Court said that, “The evidence of accomplices can be as dangerous 
when used for the defence as it can when used for the Crown ... we would not ... accept such a 


submission merely on its face value without thinking about it deeply.’”” 


Most of this discussion has been premised on miscarriages of justice which resulted in 
some (allegedly) unfortunate innocent being wrongly convicted of a crime,” but the phrase has 
garnered such power that it has been hijacked for other purposes. In 2002, Prime Minister Tony 
Blair told listeners to a speech that: 


And it's perhaps the biggest miscarriage of justice in today's system when the guilty walk away 
unpunished.*® 


Campaigners for the convicted do not like this tank on their lawn, and there have been 
attempts to exclude cases of incorrect acquittals from being called miscarriages of justice by 
telabelling them as ‘errors of impunity’.*' That phrase has not caught the imagination of the general 
public or of the chatterati. The image of a miscarriage has strengthened: there is now a parallel 


and, it seems, increasingly common, problem with ‘miscarriages of science’. 


Apart from politicians playing to the /ay ‘n order gallery, the victims of crime also categorise 
acquittals and other disagreeable decisions of judges or juries as miscarriages of justice, although 
this is less explicit than might be expected, probably because the acquitted defendant might sue 
for defamation. A politician who supported the families devastated by the appalling Hillsborough 
disaster risked saying that they had suffered a miscarriage of justice by avoiding mention of the 
various acquittals of individuals: instead he kept his comment neutral and applicable to the 
overturning of the original inquest verdict: from ‘accidental death’ to ‘unlawful killing’. 


A more apposite example, involving transportation to Australia, comes from outrage about 
the high death rate and abuses suffered by convicts in the Second Fleet, as seen in Chapter 24. 
Despite the overwhelming evidence of grotesque mistreatment, neither the Captain, any senior 
crew, or the shipping company were successfully prosecuted. In Bound for Botany Bay: British Convict 
Voyages to Australia, Brooke and Brandon comment on the lack of convictions arising from these 
ugly events and further abuses in the Third Fleet: 


As in the case of the Second Fleet, the officers and contractors [of the Third Fleet] were subject to 
an inquiry but escaped punishment. In the face of such flagrant abuses of convicts, it seems an 
extraordinary miscarriage of justice that no prosecutions were brought against those responsible.*° 


Setting aside cases where victims have suffered terribly, such as at Hillsborough and with 
the Second Fleet, the universal message of ‘miscarriage of justice’ is sometimes claimed by those 
who have simply lost their case. Justice, to some, means that they win. Of course, fustice’ is much 
more complex than that, carrying implications of what Nobles and Schiff summarise as ‘truth, or 
due process, fairness and rights’..° Some brave (no, rash) lawyers might say that justice was 
delivered in the Hillsborough case by the completion of effective criminal trials in which jury 
verdicts were delivered. The families, focused on the outcome, would disagree; as would those 
horrified by the treatment of convicts of the Second Fleet. But a properly conducted trial that 


results in a verdict fulfils the ‘due process’ conception of justice. That cases are conducted fairly 
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and in accordance with the rights of the defendant is the priority of groups campaigning for those 
they perceive as wrongly accused or convicted: imagine the hullabaloo if the relentless, multiple 
pressures exerted on Joshua to declare William’s innocence had been applied by the police to a 
suspect. 


However, the ‘truth’ is, like innocence, not the concern of the legal process. A criminal 
trial is a highly artificial process designed to reach a verdict of guilty or not guilty within strict 
evidential rules. It may, largely, establish the truth, but that is certainly not guaranteed — as genuine 
miscarriages of justice, and indeed errors of impunity show — even without getting into the mire 
also described by Nobles and Schiff: 


Ata philosophical level the statement that the difficulties of getting at the truth are staggering is a 
truism. The ability to prove the existence of any current facts, even through the most rigorous 
scientific methods, is problematic. When such enquiry relates to past events, when it is historical, 
a further layer of complication arises. Can we reproduce or reconstruct what occurred? When one 
uses methods and processes that ate not scientific, the difficulty of reaching something that can be 
represented as “he truth multiplies. For a non-scientific system like law, the problems of attempting 
to present its findings of fact as the truth are almost overwhelming, and then magnified when 
applied to its appeal procedures. Indeed, attempts at understanding the criminal trial as a scientific 
process that operates to seek out the truth are clearly flawed theoretically, epistemologically, and 
practically.°” 


From William’s perspective, if the present laws on compensation had been in place in his 
day, he would have been in difficulty. Apart from the uncovering in 1853 of the instructions 
Sanders gave to his solicitors, very little else was new. William had no ‘new or newly discovered 
fact’ — he relied primarily on Joshua’s ‘confession’ which he himself insisted had been made before 
trial and ‘reiterated’ afterwards (and so was not new). He could raise doubts about his conviction 
and perhaps persuade some that he was innocent, but there was no prospect of him doing that 
‘beyond reasonable doubt’. He would not be compensated. 


Why was William involved in all of this? 
In her masterpiece, Fugitive Pieces, Anne Michaels writes: 


The hindsight of biography is as elusive and deductive as long-range forecasting. Guesswork, a 
hunch. Monitoring probabilities. Assessing the influence of all the information we'll never have, 
that has never been recorded. The importance not of what’s extant, but of what’s disappeared. ... 
The quest to discover another’s psyche, to absorb another’s motives as deeply as your own, is a 
lover’s quest. But the search for facts, for places, names, influential events, important conversations 
and correspondences, political circumstances — all this amounts to nothing if you can’t find the 
assumption your subject lives by.*8 


Much is unknown about William. Was he married? Probably not. Did he have two children 
by two sisters? Probably. Did he go to see them, support them, care about them? There is no 
evidence — although the absence of any mention family or dependants in his various pleas for 
mercy suggests not. Did he have his chronic cash flow problems because he was supporting his 
children? Perhaps he kept silent about them because of the stigma attaching to children born out 
of wedlock — or, with their best interests in mind, he did not want them caught up in the newspaper 
frenzy. Did he support them from money he received from Joshua under the table? 
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Experience of how and why lawyers and other professionals become enablers of fraud can 
go only so far in aiding the analysis of other cases. But William’s personality and life characteristics 
shine through facts — ambition, extraordinary industriousness, willingness to take risks, flexible 
relationship with the truth, lack of ready money — when added to the lure of a lucrative repeat 
client like Joshua, treated ‘with a feeling bordering upon reverence’ — provide a recognisable 
pattern. The warning by Freshfields that he had (impliedly dubious) ‘connexions,”’ plus, indeed, 
Joshua’s decision to engage him in the first place, perhaps explain his silence about, and the mystery 
of, his life outside the visible work of his law practice. 


The great advocate for the reform of the bloody code, Sir Samuel Romilly (1757-1818), 
father of Sir John Romilly, Master of the Rolls) believed that property offences were committed 
by risk-takers and those who did not expect to be successfully prosecuted. In Advocacy and the 
Making of the Adversarial Criminal Trial 1800-1865, David Cairns summarises: 


Romilly also makes some intriguing observations on the criminal mind in the early works. He 
believed that the criminal, especially the thief, lived for the present, for instant gratification, and 
believed in luck. The criminal was an opportunist, or to use a modern term a risk-taker, more 
impressed by the prospects of gain and impunity for a crime, than by the possibilities of 
punishment.*! 


Some responded to Romilly by arguing that the ‘possibilities of punishment’ should be 
increased, including that all death sentences should be carried out; most at the time being 
commuted or pardoned. Romilly noted, importantly, that, whether or not death sentences were 
unchangeable, there remained many opportunities for acquittal or leniency. This led to a gamblet’s 
mindset: 


If the power of pardoning were abolished, and conviction doomed the convict to inevitable death, 
the chances against a criminal would be greater undoubtedly than they are at present, but there 
would still be a very considerable chance in his favour; and a thief, like a deluded gamester, will 
play on, even though the odds be against him.” 


If we assume for a moment that William was guilty, is this, using Anne Michaels’ concept, 
the assumption(s) he lived by: that the odds were with him because he was clever and very well 
prepared to deny knowledge of Joshua’s activities? 


The facts of each of the transactions, his varying explanations, his adroit body-swerves 
around inconvenient cases (like Szewarf) in his written arguments (until, in 1854, he set out to 
answer Patteson J’s judgment), his tendency to mislead — even to lie — directly, or often by very 
subtle omission, suggest that he was focused on himself and on success and was prepared to take 
serious risks to achieve what he wanted. The danger was that someone would actually check what 
he had said against the facts. Otherwise, people in his situation enjoy a free rein to make 
proclamations that come to be accepted as true. That is exactly what he exploited in gaining his 
pardons, his certificate to practise, and his compensation. He gambled, and won. 


The Rugeley Poisoner, William Palmer, is identified by Cairns as an example of a criminal 
who took the gambler’s approach to risk. Palmer was a medical doctor, but was more interested 
in the Turf. He was hanged for poisoning a friend, John Parsons Cook, with strychnine. At the 
time he was also facing charges of murdering his wife and brother; as well as being suspected of 
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killing his mother-in-law, one of his illegitimate children and another ‘friend’. Clearly a nice chap, 
he at least had a (dark) sense of humour. He passed a note to his counsel during the trial 
complaining that the judge was acting unfairly and proposing a remedy: a two and a half grains 
dose of strychnine. Cairns writes, “His risk-taking seems to have been based — as Romilly suggested 
it was in criminals — on faith in his own luck, and he remained confident of an acquittal at his trial 
until the delivery of the verdict.’ A debate about whether Palmet’s victim was indeed poisoned 
by strychnine continues (because none was found in the body) and one book-length discussion 
also reports his arrogant and ambiguous statement on the scaffold in which he implied that he had 
committed the murder but not in that way: ‘I am innocent of poisoning Cook by strychnine.” 


In a strange twist, it has been said that Wilkins was briefed to appear for Palmer, by William 
no less, but was unable to take the case because he had to stay in Boulogne to avoid his creditors.” 
This does not seem to be true. 


A modern case of multiple mortgage frauds causing £30m of loss to banks and building 

societies provides more illumination. A solicitor went to prison for 12 years and the ringleader, E, 
for fourteen. E was an airline pilot; and a heavy gambler, with platinum cards at two casinos in Las 
Vegas. When sentencing him, the judge remarked that he had even seen the trial as another 
gamble.” 
To be fair to William, there is no suggestion that he engaged in gambling as such, and the 
Rugeley Poisoner and Entwistle cases are extremes; but, in case any reader is wondering about 
Romilly’s view now being out of date, there is a large modern literature on criminals as risk-takers,”” 
including a useful, public domain, overview by Amir, Kallunki and Nilsson: 


The extant literature has established the link between an individual’s criminal behavior and his/her 
propensity to take risks. Economic theories on crime have argued that a decision to engage in 
criminal activities can be seen as rational behavior under uncertainty. In particular, Becker (1968) 
and Ehrlich (1973) argue that individuals engage in criminal acts if the expected gain from that act 
is greater than the expected costs. An important implication of these theories is that a risk-neutral 
individual will spend more time on illegal activities relative to a risk-avoider, and a risk-seeker will 
spend mote time on such activities relative to both (Ehrlich, 1973). While it is widely accepted that 
criminal convictions reflect an individual’s propensity to take risk, these early theories assume that 
all individuals have the same personal attributes, values and norms. More recent research has linked 
crime to specific personal attributes underlying the risk-seeking behavior. By recognizing the role 
of personal attributes, this research points out that criminal and other unethical behavior often 
reflect an individual’s overconfident, narcissistic or sensation-seeking behavior. In particular, 
individuals who engage in criminal activities underestimate the probability of negative outcomes 
.... Overconfidence is also a major determinant of traffic accidents .... Blickle et al. (2006) find 
that low behavioral self-control, high hedonism and high narcissism are positively related to the 
likelihood of committing business white-collar crime.*8 


William certainly had a high opinion of his abilities; and it was justified. He was not caught 
up in Joshua’s crimes because he suffered from low self-control, but because he was ambitious 
and driven to succeed. Economic theory based on the ‘rational’ behaviour of individuals has 
suffered a justifiable battering after the financial crash of 2008, but, oddly, William provides a 
counter-example. He always, and rightly, backed himself to succeed in an argument — remember 
his continual requests to meet decision-makers in person — and cannot be accused of over- 
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confidence. He was highly rational and calculating. He set up his filing systems, and drafted 
documents, with great expertise and psychological subtlety, to support his ‘innocence’ if 
investigated, part of his plan to escape prosecution. The strategy failed at first — leading to his 
conviction. Why? Ironically: Sanders. At trial, William did not dispel suspicions arising from his 
correspondence about a deceased Anne Slack having taken place some months before ‘she’ died. 
Had Sanders achieved a false registration of death in Bath in the summer of 1842, that problem 
would not have arisen. William took a risk in carrying on after this botch. He was, for once, over- 
confident, and paid the price. The pay-off in S/ack was serious: £4,600, some £620,000 in modern 
terms. He was hoping for, and may well have received, a ‘liberal remuneration’ from that. Some 
simplify the psychological motivation of most fraudsters to ‘need or greed’. William may well have 
embodied both. 


Investigators and enforcers, such as HM Treasury, the Bank or Freshfields, cannot easily 
apply their resources to answering relentless campaigners. They cannot justify tasking a lawyer to 
dig out documents and spend months analysing them to answer arguments raised in pamphlets, 
books or a legal case to which they are not a party (such as William’s applications for a practising 
certificate). That lawyer could be working on a live case in which the public is at severe risk. 


In short, William lived by the assumption that he was more energetic, industrious, and 
determined than anyone he might come across; and he could take risks because, if challenged, he 
would be relentless in fighting back. His life assumption proved to be correct. 
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Chapter 38 — In the Light of What We Now Know 


The Bank, discovering that he had received this and other large bribes from Fletcher and 

other persons for information of this nature, suspended him; ... I submit to you, Sir, very 

confidently, that both from the bribe which was traced to and confessed by him, and the 

other circumstances I have mentioned, there were more tangible grounds for suspecting 
him of a guilty knowledge than myself. 


William Henty Barber, regarding William Christmas’ 
The evidence is complete, and it is time to reach some conclusions. 


William acted for Joshua in at least nine transactions of which four were undoubtedly 
frauds. In the four, his client was not, or was not only, Joshua, but Elizabeth Stewart, Eliza 
Burchard, Thomas Hunt and Emma Slack. In one of the genuine cases, Robins, unless one believes 
William’s denials, a solicitor Mr Smedley not only took exception to William’s involvement in 
unclaimed dividends cases but warned that he should cease doing so. Whether or not this was said, 
and whether William was guilty or not, such a warning was unquestionably well-founded: because 
William did not stop — and ended up on Norfolk Island. 


William recounted the story of his first encounter with Joshua — advising him not to fund 
a claim on the Angell estates by one of his own clients — but might it be a foundation myth? Robert 
Peckham let slip in his evidence at the Old Bailey that William had his own line in unclaimed 
dividend cases: “There were others besides, in which Mr. Fletcher has not been concerned, I 
believe. I do not know when they began.’ Perhaps Joshua took his work to William knowing that 
he had an interest in and experience of this activity, and after a discussion they agreed to join 
forces. Or the Angell estates story is true in, but is not how and why they first got together. Two 
men active in the same field could share expertise and maximise returns: William contributed 
resoutces (a law firm, staff to draft documents and run up and down to the Prerogative Court), 
legal knowledge, sharpness in smoothing problems, and credibility when dealing with proctors and 
the Bank; Joshua supplied personators, back-stories (often expensive, involving the cost of 
lodgings and travel), and intelligence from Christmas. 


In the thousands of words which William wrote, he gave no inkling at all that he had been 
involved in dividend cases without Joshua. Even after Peckham’s reveal, William did not confirm 
or repeat what his former clerk had said in Court. 


Stewart 
Great Marlow 


If Henry Hyatt was wrong about when William came to Great Marlow, William was 
correctly acquitted, because the offence charged required him to have visited before the end of 
July. On first reading, William’s position is impregnable: the Greyhound bill dated in October and 
the evidence from Robert Peckham are unanswerable (on the evidence before the jury). 
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Hyatt was also accused of being mistaken about William using the name Clarence Peckham 
— yet he made a note of it, along with William’s address.” 


Having lived with William’s smart practices for the course of this narrative, it becomes 
rather more plausible that the old men of Marlow were not wrong, and that William concocted the 
story of the visit being in October. But that would require both the tavern bill to be forged and 
Robert Peckham to lie on oath. The temptation to come up with a bill for October would have 
been difficult to resist — the prosecution had over-defined the charge and left a gaping escape route 
if the old men’s evidence could be undermined. Peckham was his longest associate in the firm. He 
had been with William, in London, from the beginning. William treated him almost as a son. How 
far did that loyalty take him? Or had William hinted that Peckham’s own involvement in the 
transactions made him vulnerable — and that it was safer for them both if he helped out? 


So many warning signs — Strode and Pickering, Smith and Thompson 


The theft of John Stewart’s money was William’s first unclaimed stock transaction with 
Joshua, and their first fraud together; and it was bespattered with warnings. Those who knew John 
Stewart were insistent that he had no sister. His employer when he died, James Cranbourne Strode 
— who had known him for 20 years and for whose uncle, William Strode, Stewart had worked — 
was concerned enough to pay for his own solicitors to deal with William and challenge him fiercely. 
Their highly specific but simple questions went unanswered. William paid for a copy of the 
affidavit that he showed to them, but he chose not to pay for copy certificates, because they would 
have disclosed a further suspicious factor, that the undoubted Scotsman was, supposedly, born in 
Marylebone: not conclusive piece of evidence, but an addition to the mix. In a meeting with 
Pickerings, William was asked where John Stewart had been born. He had already filed the 
certificate showing a birth in Marylebone but he (a) did not answer the question and (b) when 
asked to do so in writing, he never did so. He knew it was critical to avoid making Pickerings even 


mote suspicious. 


When the Scottish angle intruded, Joshua sought to persuade the Session Clerk, 
M’Pherson, in Callander to send him a marriage certificate — that did not reflect the register. The 
Court later gave William the benefit of the doubt: there was no proof that he had read the letter 
from the clerk. Yet it was on his file. Why did Joshua, in risky fashion, seek this marriage certificate, 
weeks afier Letters of Administration had been granted?’ Very likely, he and William had become 
concerned that Pickerings wanted to see the baptismal certificates and, if they did, Strode’s reaction 
would be dangerously unpredictable. Closing a gap by showing that the parents married in Scotland 
(even though their children were later born in Marylebone) might help. William speculated that 
Joshua had given him M’Pherson’s letter inadvertently amongst other papers* - but in the real 
world, Joshua’s supposed error was not that he gave it to William but that he forgot to take it away 
again. A much more likely scenario is that William or a clerk mistakenly placed it on the Emma 
Slack file, rather than on Joshua’s. 


Letters of administration had been granted on 28 August 1840, based on an affidavit 
showing that the estate did not exceed £1,500. 
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When Pickerings were asking difficult questions — difficult to answer without giving the 
game away — William did not buckle down and check if their concerns were justified, but instead 
accelerated the process of getting the money from the Bank, only going back to them when it had 
been received and much of it converted into gold. After Pickerings’ challenge on 1 October 1840, 
he had no contact with them until 31 October, even though they were waiting for answers to their 
questions. William’s case is that in the meantime, and for obscure reasons, he went to Great 
Marlow on Tuesday the 13" where he spoke to Henry Hyatt and various local men. He has never 
claimed that they said anything which supported the claim of Elizabeth Stewart. It is obvious that 
he heard, again, that there was no sister, and that John Stewart was a Scotsman. Two days later, on 
Thursday, he prepared a letter from Miss Stewart to the Bank asking for the stock and dividends 
to be released. The papers were lodged on Friday 16 October. The Bank authorised the transfers 
on the 22". On the same day, the Bank’s order for payment of the dividend arrears was cashed, 
producing £630 in banknotes and the balance of £109 10s in gold and silver. The stock was sold 
for £652 on the 24".° William and Miss Stewart immediately converted the full amount into gold: 
£67,000-worth in today’s values.’ Once everything had been done, and the proceeds distributed, 
William felt safe to write to Pickerings, on 31 October, pointedly making no attempt to respond 
to their questions (which he did not even acknowledge), and simply asking them to identify and 
send any money due to John Stewart’s estate. 


William also twice immediately refused to produce Miss Stewart to Pickerings. He later 
argued that they could have viewed the certificates where they were filed (the Prerogative Court), 
and that they could have visited Miss Stewart themselves. He claimed that they had her address 
(from the copy affidavit he had shown them). They did not, because he took the copy affidavit 
away with him. He did not tell Pickerings that he was not going to answer their questions or give 
them copy certificates, and so their natural reaction (particularly for lawyers who love that 
dangerous phrase to justify inaction, ‘I was waiting for ...) was to expect a response from him. He 
used that ‘waiting’ time to grab the money. 


Charles Hill and Elizabeth Stewart ‘The Younger’ 


Stewart is the transaction in which Charles Hill, the stockbroker, was (reluctantly) adamant 
that the Miss Stewart brought by William to the Bank in late October was between 40 and 50, 
meaning that she was not the aged and infirm version played by Susannah Richards earlier in the 
production. Hill’s evidence makes sense because Susannah was probably too poorly to travel to 
the City by then (as William said to Pickerings). She had managed to do so in July and August, to 
swear affidavits and so on, but her health had probably declined by October. This inconveniently 
devastating evidence was quietly forgotten in William’s various statements over the years. 


Hill’s evidence was not relevant to the main issue for the jury: was William an accessory 
before the fact? The key date was 31 July 1840 and Hill saw ‘Miss Stewart’ on Thursday and 
Saturday, 22 and 24 October respectively. 


Despite what Wilkins and William said later, Hill’s evidence was unshaken. Nor did he 
have any motive to lie. On the contrary, he tried to be supportive of William. Wilkins was to write 
in his (published) speech to the Old Bailey that Hill would not ‘swear one way or the other’ as to 
whether the woman he saw was aged or not, and, as usual, he moved quickly on to a distraction: 
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But the Attorney-General says that which I unhesitatingly pronounce to be absurd® upon the face 
of it. He says that this female was another and a different person from her whom Mr. Barber had 
seen at the proctor’s office, I say she was one and the same. There, again, is assertion against 
assertion, and now let us proceed to ascertain which is the more entitled to respect. On what 
premises does the Attorney-General found the inference? Certainly on no positive testimony, for 
Mr. Hill, the only witness who speaks to the fact, says - that the time is so long since, that he cannot 
take upon himself to swear whether the female were aged or not, that his impression is that she 
was between forty and fifty, but he would not take upon himself to swear one way or the other. 
But has my learned friend forgotten that, in order to satisfy the Bank authorities, it was necessary 
that the certificates and affidavits should be produced, which would at once declare her age? And 
is it not clear that that description would show a woman of forty or fifty to be an impostor, and 
thus provoke investigation and lay bare the whole fraud? 


Hill had not been ambiguous under cross-examination. The transcript shows: ‘She was not 
very aged. To the best of my recollection she did not exceed fifty.’ The Times gave a little more: 


Mr. WILKINS. — Have you a sufficient recollection of that woman to say she was not very aged? 
Witness. — She was not very aged. 

Mr. WILKINS. — Will you undertake to say she was not aged? 

Witness. — She was not, I should say, more than 50 years old. 


That is clear enough. He had already said about this woman: ‘I did not observe any 
decrepitude about her. I think, she did not appear to have any of the infirmities of age.” Contrast 
that with the sad condition of Mrs Richards, whom Joshua thought was dying, and who indeed 
died 10 months later. 


Re-examination was brief, and included: 


By the ATTORNEY-GENERAL. - ... the party I identified on the second occasion was without 
question the same person who was identified by Mr. Barber on the first one. I took good notice of 
her.!! 


This is strong, unanswered evidence. Strangely, Wilkins returned to Hill’s evidence later in 
his speech, questioning what had prevented her from going to the Bank. He was setting up a 
spurious argument that Susannah would not have sent another woman as ‘proxy’. No one had 
suggested that. Joshua decided who did what in these transactions. Wilkins wrote: 


But what was there to deter Mrs. Richards from going to the Bank? She had already surmounted 
every obstacle, she had braved every danger, had sent for Griffin, had met him in St. Paul’s Chain, 
gone to the proctor’s twice, to the surrogate once, had paid Griffin his hire, why then, when the 
fruits of her intriguings and labours were within her reach, leave the end, to which all her former 


efforts had been the means, to be fulfilled by proxy? No reason, as it seems to me, can be suggested 
12 


Her health? His own client had told Pickerings, twice, that she was too infirm to see them. 
The partner, Edward Thompson told the Court: 


He said that the sister was a very old person. I do not know whether that was at that interview or 
a subsequent one. I said, "Let me see the sister". He said she had come from America, as well as I 
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can recollect. I do not recollect whether he said how long she had been from America. He said she 
had shortly returned from America. I asked to see her. He said she was very infirm, and could not 
come, a very old person. 


The clerk, Andrew Besant, said: 


I suggested that we might see the sister. I rather think he said she was indisposed. At all events 
there was an answer given that we could not see her.!* 


Wilkins did not challenge Thompson or Besant about this evidence when he cross- 
examined. Consequently, uncontested evidence shows that William was telling another firm of 
solicitors in late September and on 1 October that his client was ‘very old,’ ‘very infirm,’ ‘could not 
come,’ and was ‘indisposed’. Not only does this make Wilkins look very foolish in spouting that 
there was no reason why Susannah would not go to the Bank, but he forces us to reflect on those 
reasons — and to understand that Hill was right. 


William had met Susannah when she was posing as Miss Stewart. In his original Memorial 
of December 1844, he wrote that Joshua: ‘introduced to me a Miss Stewart as a client. She was a 
very old and infirm, but respectable looking person ...”’° They wete both present at Doctors’ 
Commons when Mts Richards pointed him out to Griffin,'® and the latter said at Mansion House 


‘This person recognized the old lady, and she said it was her lawyet.’”” 


Hill’s description of the ‘second’ Miss Stewart is the strongest and most direct evidence 
that William was fully engaged with Joshua’s frauds. 


Overall, William’s response to Swart is understandably muted: he would not want anyone 
to look closely at it again, especially the evidence of Charles Hill. His most detailed explanation 
came in his 1854 book and has mostly been discussed when relevant to particular issues as they 
have arisen. What he wrote can be seen in Appendix 560. 


He liked to re-tell the anecdote in which Hyatt was floored when he unfolded the 
Greyhound bill and saw that it was dated in October rather than late May or June. 


Magically appearing documents 


Sit George Stephen tried to exclude Stwart from consideration by his fabulously 
preposterous insistence that William must have been innocent until at least 20 July 1842 when he 
received that disingenuous letter from Joshua. But tracing the provenance of the letter (which 
William printed in his 1849 Pamphlet, and later in his 1853 Book), discloses a disturbing 
background: the letter only popped up ‘Upon looking over the few papers which I have been able 
to recover, relating to Stewart’s matter, since my return ...”’* William also found a letter from Dr 
Pott, dated 21 September 1840, but not until sometime after 1850, as he also said in his 1854 Book. 
The conclusion reached in Chapter 33 was that he had kept back a trove of documents — which 
had not been given up to Freshfields — particularly his correspondence with Joshua. 


There is another striking absence in the documents used by the prosecutors. In his 1849 
Pamphlet, William wrote that he had taken written depositions from seven witnesses during his visit 
to Marlow."” These would have been highly relevant at trial: the jury could have seen exactly what 
(albeit according to William) the old men of Marlow had told him. An irresistible inference is that 
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William — never knowingly undersold in advancing every argument he or others could think up — 
did not produce them, or refer to them, because they were unhelpful to his defence. 


20 


Mr Parkes, who had searched William’s office for the Stewart papers found very little. 


William kept formal files in both S/ack and Stewart which covered the work he did for the 
client administratrix. These were handed over, but he (through Robert Peckham) did not disclose 
or hand over files that recorded work done for Joshua. Those files contained correspondence, 
billing details (Every step in the negotiation with Captain Foskett is ... regularly charged to 
Fletcher's account’.'); and, one would expect, details of expenses incurred, such as the cost of 
travel to Great Marlow — including a bill or receipt from the Greyhound Inn. William was in 
possession of Joshua’s file (via Peckham) all the time, and, although he produced nothing else at 
trial (such as the amazingly exonerating letter from Joshua of 20 July 1842), he did manage to find 


the Greyhound Inn bill in time for Hyatt’s cross-examination. 


William held back key evidence. Much probably never came to light. His occasional lament 
that his papers had been lost or scattered was, at least in part, a cover to enable him to produce 
selected documents from time to time.” Even when expressing this lament, he was inconsistent. 
In his original Memorial of December 1844 he wrote: 


After great difficulty and endless applications, Mr Bramall did get some of the missing books 
and papers from one of Bircham's friends, but the most important were either withheld, lost, or 
mislaid: ... His advisers appear to have conceived the notion that by my destruction, and his 
securing as he did all the Books and papers, he would also secure the entire practice.” 


The published version became: 


After great difficulty and endless applications, my solicitor did get some books and papers from 
the hands of Mr. Bircham!'s friends, but the most important were either withheld, lost, or 
mislaid... His heartless advisers appear to have conceived the notion, that by my destruction, and 
his securing, as he did, all the books and papers, he would also secure the entire practice.” 


In his 1853 Book, he came up with a new angle: 


nearly all my books and papers being scattered and lost, a very small portion of them only having 
been found in a hatter's shop in New Bond-street, which had been purchased with office furniture 
at an auction sale after my trial.?5 


If Bircham had secured “all the books and papers,’ why were some found in a hatter’s shop? 
William wrote that ‘only a very small portion’ was found in the shop, to enable him to manage any 
request to produce the papers. Luckily for him, this small portion included a letter he relied on, 
rather peculiarly, as evidence of good relations with Mr Smedley. When Wilkins was addressing 
the Court in 1850: 


a letter was produced before the Court in which Mr. Smedley addressed Mr. Barber with the 
appellation “Dear Sir,” and signed his name, “Yours truly, Francis Smedley.” That letter was found 
by Mr. Barber at a hatter’s in Bond-street, on his return to England, and showed that Mr. Smedley 
had continued on good terms with Mr. Barber after the transaction.”° 


Was that the best Wilkins could do? “Dear Sir’ and ‘Yours truly’? What else could Smedley 
have written in a letter between solicitors: Dear Crook ... Yours in sorrow? 
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There was more in the same speech. When answering the accusation that William had not 
paid Stidolph’s insurance premiums, the hatter came to the rescue again: 


As to Steidolf’s [sic] statement about the premiums of insurance, the learned serjeant contended 
that it was not to be believed, especially when it was borne in mind that not one of Mr. Barber’s 
letters to Mr. Steidolf had been produced, and that the parties had been on good terms with each 
other, notwithstanding the fraud which it was now alleged Mr. Barber had committed. In further 
confirmation of this view of the case the learned serjeant dwelt upon the statement of accounts 
between the parties, which, on his return to this country Mr. Barber had accidentally discovered in 
a hatter’s shop in Bond-street.?’ 


This holding back of evidence is very serious, and it implicates Peckham, who was in daily 
contact with the incarcerated William. Peckham told the Old Bailey: 


I was managing clerk to Mr. Barber. I ... continued in his employ up to the January of this year, 
about three weeks after his arrest. I had access to Mr. Barber every day while he was in custody, 
during that three weeks. I remember the parties from the Bank coming to see his papers. During 
that three weeks no alteration whatever had been made as to the position of these papers, with the 
exception of looking out such letters as were advised by Mr. Barber's attorney, and copies being 
made of them, all of which have been produced to-day. 


No alteration had been made to the position of William’s papers? So why were the 
Greyhound Inn bill and the letter from Joshua of 20 July 1842 not found? Why did Mr Parkes or 
Freshfields not come across evidence of the other expenses incurred for William’s journey to Great 
Marlow, or the written depositions he had taken from the old men there? Perhaps Peckham was 
telling the truth (of sorts): they did remain in the same position — where they were hidden. William 
undoubtedly produced documents after his return to England, when his office and home were 
long gone, claiming to have found them. But was the truth much simpler: that Peckham and 
Bramall had kept them safe for him? And why did Peckham say in evidence that they were kept in 
the same place (only) “During that three weeks’? This was evidence-in-chief, responding to 
questions from Wilkins. Wilkins was well capable of precise and highly careful questioning. 
Peckham’s answers are tightly controlled. The jury heard not only the limiting during that three weeks, 
but also that there had been no change to ‘the position of these papers’. Which papers? Those the 
Bank’s investigators saw when they came to the office: ‘I remember the parties from the Bank 
coming to see his papers. During that three weeks no alteration whatever had been made as to 
the position of these papers.’ No doubt that is true, within its masterfully-designed parameters, 


but it covers only what the Bank found, not all relevant papers. 


Prosecuting counsel at least got Peckham to admit under cross-examination that he was 
instructing Wilkins in the criminal case,” but did not ask him about his access to papers after the 
three weeks of his continued employment had elapsed. 


The Greyhound Inn bill again 


William does not help himself by the dishonest suggestion that Freshfields missed the 
Greyhound bill: 


Hyatt’s tavern bill came with startling effect even upon the prosecutors, who, although they had 
spent several days in examining the whole of my papers (as well private as professional) had either 
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overlooked this small scrap, or failed to notice its bearing on the case. It was a piece of evidence 
strongly illustrative of the vital importance to an accused person, especially in the case of a solicitor, 
of having complete access to all his papers. 


It was not that they did not find it, but that he had arranged for it and other papers to be 
kept hidden from them. In the early stages of the investigation and during the committal 
proceedings, the exact charges to be brought at the Old Bailey had not been settled. William could 
not yet know that the timing of his visit to Great Marlow would decide his guilt or innocence. He 
had hidden Joshua’s file to avoid the investigators seeing their correspondence and to conceal what 
he had billed or could bill Joshua for the work done. The destruction of Hyatt’s evidence by the 
Greyhound bill is highly suspicious because that is all that was produced. The date of his visit 
could have been nailed down flat by producing receipts for his cab, rail and chaise expenses in 
getting to Great Marlow. Why did they not emerge? Because they were dated in June? 


In S/ack, there is no doubt that the prosecutors had not seen various documents, enabling 
Wilkins to argue that: 


when his papers were seized all the documents connected with his transaction were found, tied up 
together, and endorsed, “Re Slack,” in the handwriting of Barber’s partner. There was not a single 
paper or document which showed that there had been any correspondence whatever between 
Barber and Fletcher as to this transaction.>*” 


But such papers did exist, and William brought them forth when he made his speech to 
the Court after his conviction. 


Wilkins had avoided saying that there was no correspondence between William and Joshua, 
instead focusing on there being none in the papers seized by Freshfields (see Chapter 21). True: because 
William had kept a separate file. But it became a classic Wilkins mis-move: he made a poor 
argument and inadvertently set up a trap for his case. The trap was triggered when William, in his 
speech to the Court, brazenly produced such correspondence. 


In summary, William: 


(1) had control of the Greyhound bill at all times until the trial in April 1844; 


(2) did not disclose it to the prosecution as, for example, part of an attempt to persuade 
them to drop the case; 


(3) produced it only at the trial, to the hapless Hyatt (and leaving no time for it to be 
examined by the prosecution in any detail); 


(4) in cross-examination at Mansion House in January 1844, did not challenge Hyatt 
(through counsel) about the date of the visit; 


(5) accused Freshfields of missing it or not realising its significance, when he knew that 
they did not have access to it; and, 
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(6) kept separate files for Joshua’s work on Svewart and S/ack and ensured that they were 
not handed over to Freshfields. 


Was the date on the bill changed from June to October? There was plenty of time to do 
so — from December 1843 to April 1844 — and, regardless of the wording of the eventual 
indictment, blowing Hyatt’s evidence out of the water was likely to be helpful. Peckham’s 
involvement becomes increasingly dubious: either he ensured that the private files on S/ack and 
Stewart were hidden, or he was later directed to them by William. One problem with forgery of the 
bill as a hypothesis is that William’s diary showed him going to Great Marlow in October: there 
was less opportunity to forge the diary than the bill. But there might have been a window. William 
was arrested on 9 December 1843. Joseph Parkes became concerned about Svewartin January 1844 
and went to William’s office on the 9" of that month. This suspicion remains unproved, because 
it would have required elaborate work to change both William’s diary for June to remove any 
reference to a journey to Great Marlow as well as to add an entry for October. And yet ... and yet 

. why produce only the bill from the Greyhound Inn? Why did William not produce a 
comprehensive set of documents: receipts for his cabs to and from Paddington, for his train 
journeys, for his chaise “# Great Marlow, a bill to Joshua charging him for these expenses? And, 
particularly, the written depositions? The Attorney-General (unaware that William had taken 
depositions, because he did not reveal that until some years had passed) was alive to the very 
limited disclosure: 


He (the Attorney-General) fully expected to have seen that bill headed with the prisoner’s real 
name — William Henry Barber — but that was not the case. The witness Hyatt said, he did not know 
whether that bill related to Barber at all or not; but that certainly it did not relate to the visit paid 
by Barber to Marlow three weeks after Fletcher... He (the Attorney-General) had, at least, expected 
that his learned friend would have proved that Barber was at Great Marlow in October, 1840; but 
even that he had not done. He thought it might, therefore, be very reasonably supposed that this 
was a bill furnished to some other person.*! 


William did not deploy other documents because it was safer to come up just with one 
‘scrap’ of a bill (and claim that the prosecution had missed it) rather than a whole file of papers. 
The sudden appearance of numerous documents during the Svewart trial would have caused a 
serious ruckus, showing that all of William’s documents had not, as he claimed, been found and 
taken away, but that he secretly kept his private files for Joshua. There is a nasty smell around the 
Greyhound bill. 


Great Marlow and John Stewart's finances 


In 1854, for the first time, William came up with a strange explanation for his journey to 
Great Marlow. It was ‘with the view chiefly of tracing out any other property of the deceased’.” 
This lacks any credibility. Letters of administration had been granted in late August, on the basis 
of an affidavit of 21 July in which Miss Stewart swore that the estate did not exceed £1,500. The 
stock and dividends raised £1,388: not much leeway there for other money (or for the fictitious 
property in Chelsea that William mentioned to the old men). Probate or letters of administration 
should be sought after the value of the estate has been established. 
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Nor did William explain why the old men would know anything about the finances of the 
‘very close’ John Stewart. One witness, William Holmes, said that William ‘asked about Stewart's 
money. I told him it was in the sinking fund, and I thought it was very little use looking after it.” 
These men probably only knew about Stewart’s stock with the Bank because Joshua had told them 
about it when he visited in May. The comment, at first inexplicable, that there was little point 
‘looking after it’ is explained by a lie (or something misunderstood) first promulgated by Joshua 


but also adopted by William. Hyatt told the Court: 


He said that he came from Mr. Jones, and Mr. Jones and him were all one party; that he had come 
to inquire after the relations of Stewart, who had died worth a great deal of property, and all they 
wanted was to find out the real owner for it. He gave me his name, before he left, as Clarence 
Peckham., Esq., Nelson-square. He said, there was a great deal of the property at Chelsea, and so 
had Mr. Jones said before. Something was said about property in the Sinking Fund, but that 
was gone, and so had Jones said before. There was something mentioned about £600. That 
the property in the Sinking Fund died with him, but I think I heard that from Jones 
pteviously, in conversation with the old men. Barber said that to me as well as Jones. 


Both Joshua and William told Hyatt that Stewart’s investment had ‘died with him’? If so, 
they had lied. Hyatt had also heard Joshua saying this ‘in conversation with the old men.’ William 
also lied about Stewart having ‘a great deal of ... property at Chelsea’. Why these lies? They were 
planting a story that the money at the Bank was irrecoverable, to dissuade any interest in it. And 
they then had to justify their inquiries: if the stock had gone, there had to be other assets, hence 
the invention of property at Chelsea. Hyatt’s evidence about how he tried to chat about Chelsea 
shows William’s unwillingness to engage: 


I asked Mr. Barber where this property was at Chelsea, as I had some friends there. 

He said it was near the College. 

I said, "Do you know a gentleman named Eagleton, surveyor of King's taxes, there?" 

He said, "No." 

I then asked if he knew Eagleton, who kept the Roebuck. 

He said he did not, nor did he know any such place. 

I did not press the inquiry.34 

Another lie is tucked in there: “He said it [the non-existent property] was near the College.’ 
So many lies. 


How was William paid? 


There is a gap in Stewart. how much was William paid? He took pains in 1854 to explain 
how the proceeds were applied. Of £1,300 (in fact, £1,388), he wrote, barely £1,000 would be left 
after £100 had been paid to Christmas, £45 to the proctor, an unspecified amount paid for his 
own fees, and other expenses such as travel. Why did William not include the amount of his fees in 
this analysis? On his reckoning, Joshua would be left, after giving Susannah her share of the 
£1,000-odd, with about £500. But £500 in today’s values is over £52,000. Plenty there to give 
William an under-the-counter bonus. Nor was there any mention of a commission agreement 
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between Joshua and Susannah, no doubt because William could not act for both because of the 
conflict of interest between them in such a transaction. There was no charade of such an agreement 
being reached separately with or without the assistance of another solicitor. If Joshua was not 
receiving commission, assuming William did not know of the fraud, what did he understand Joshua 
was getting out of the transaction? He remembered to cover this in S/ack — reporting Joshua as 
saying that ‘I shall gain nothing by it, as she does not require my information’ — but kept quiet in 
Stewart. The reason is likely to be that William was aware of the fraud. He charged openly for the 
formal work done for his supposed client Miss Stewart and probably received other money direct 
from Joshua either in payment of a separate bill or in secret. 


Conclusions on Stewart 


In 1850, the Court had declared that it: 


cannot but see that the circumstances of this case were of such a nature that it is scarcely possible 
to believe but that they must have opened the eyes of a person so shrewd and intelligent as Mr. 
Barber is described to have been, and undoubtedly was, to the true character of Fletcher's dealings, 
and to the unscrupulous manner in which he was willing to carry them on, and should have made 
him more particularly careful on future occasions.*° 


Like much of the Court’s judgment this is fair — even mild. A firmer position is that 
William, when challenged by Pickerings, and after his own visit to Great Marlow, did not act as an 
honest solicitor would. He doubled down, ignored what he was told at Marlow, ignored Pickerings’ 
questions, indeed ignored their concerns altogether — and speeded up collection of the money. An 
honest solicitor would have felt compelled to stand back, reflect upon whether the men at Marlow, 
Strode, and Pickerings, had raised serious issues, and then critically examine Elizabeth Stewart’s 
claim. William himself agreed with this principle: 


True, indeed, had any salient fact creating suspicion shown itself, I conceive it would have been 
my duty to have paused and got it cleared up, before proceeding further in the business;3” 


But he denied that any such fact arose. In reality, he did not follow the principle he 
accepted; he was never going to do that, because Joshua was too valuable a client. There was no 
pause, only acceleration. 


Was the October receipt forged? Very possibly, but an analysis of William’s diary entries 
would have to be assessed whether they too had been changed. The Marlow men had mostly said 
that they saw him a few weeks after Joshua’s visit, and they had no reason to lie. On 25 June 1840, 
Joshua (as George Jones) wrote to William Windsor asking for an update. It is not clear whether 
Windsor replied, but if he did not, or if he said something of interest, Joshua might well have 
instructed William to go down and find out what was going on. That would have William visiting 
Marlow in late June or early July. 


In fairness to William, the Marlow men’s evidence was damaged by another factor: Charles 
Preshfield’s clerk, Mr Weir, who may well have implanted a time period of a few weeks in their 
heads by his leading questions in 1844. Ultimately, the toughest question for William remains: why 
had he not put all of this completely beyond doubt by producing the depositions and his other 
receipts showing travel to Great Marlow in October? 
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William lied and lied: in Marlow about Stewart having property in Chelsea, that it was near 
the College, and that the stock at the Bank had died with him; when he asserts that Pickerings had 
the address of Miss Stewart, yet he had taken the copy affidavit away with him. He lied in his 
affidavit of 15 May 1849 in claiming that he released the stamp duty money to Joshua or Griffin: 
Master Turner found ‘no ground for supposing that Barber paid over the money to either of these 
parties.”* He indulged in extraordinarily precise drafting to insinuate things that were not true, so 
that only a very well-informed reader who had could, and was prepared to, check back to 
underlying sources, would not be fooled. For example, to counter the impression that he had not 
received the money for the stamp duty, the reader would need to know of Master Turnet’s report, 
be prepared to review it, and spot that William had admitted receiving the money in an affidavit. 
Similarly, to correct the impression that the Law Society had produced the letter of 20 July 1842 
required an awareness that William himself had happened across it - “Upon looking over the few 
papers which I have been able to recover relating to Stewart's matter, since my return, I found the 
following letter from Fletcher to myself ...”” — and published it, leading the Law Society to require 
him to produce it. 


And this was the first case. Sir George Stephen’s argument that William was innocent until 
July 1842 is, as ever, the complete opposite of the truth. Stewart was replete with suspicious factors. 
All subsequent transactions ate coloured by William’s knowledge and experience of Stewart 
another three frauds and five cases where money was paid to the genuine owner. He learned fast: 
do not try to find other assets, in case another Strode erupts. No wonder Sit George Stephen tried 
to exclude it, and no wonder that William, albeit cautiously, followed him down that path, his last 
comment on Stewart being that the letter of 20 July 1842 showed ‘how completely Fletcher had 
succeeded in deceiving me up to the date at which this letter was written.’ He understood the 


importance of a resounding last sentence. 


Yet a man who lies during a murder investigation is not necessarily the murderer. Judgment 


will be reserved on whether William was a fraudster. But he certainly was a liar. 


Smith, Burchard, Robins and Hunt 


Less is easily accessible about these transactions because either they were not alleged to be 
frauds (S7ith and Robins) or they did not come to trial, but what is known includes much material 


confirming the overall pattern. 


Stewart started, for William, in August 1840 (or May/June, if one believes the men of 
Marlow) and concluded in early November. Robins began perhaps in December that year but more 
likely in January 1841. It took over 12 months to complete, the contract finally being dated 10 
February 1842.” Robins was therefore in progress when William was also working on Burchard, 
which was completed in little over a month, from May to June 1841. William disclosed that there 
were two — unnamed — cases in the gap before Hunt came along in May 1842. He called the 
unnamed cases, in which money was recovered, ‘genuine,’ and so they do not include the abortive 
George Barrett case (see below) which was abandoned in October 1841. Hunz, like Burchard, was 
resolved quickly, at least by June 1842." William was instructed in S/ack a few months later, in 
October 1842 and the money was stolen in May 1843. 


867 


One Man’s Justice 


During William’s innocence project, the shared assumption was that he had been involved 
in nine transactions: four frauds and five genuine. But the true figure was more. In a footnote in 
his 1853 book, William wrote: 


In two or three cases he [Joshua] expended considerable labour and money, in seeking out 
claimants, to large amounts, without success, and those matters were abandoned, and I heard no 
more of them. In five cases the true owners were found and property restored. 


One, Barrett, is glimpsed in a letter from Joshua of 22 October 1841 which shows that he 


has been pursuing a claim, with advice from William: 


I recetved your letter respecting the application relating to Geo. Barrett Dec’d — in which you 
thought that it would be right to learn whether the Stock in that case had been claimed. I now write 
to say that I have since done so and find that the stock was transferred to William Street the 
surviving son in September last. 


William was therefore quite busy with Joshua’s unclaimed dividends cases from August 
1840 until May 1843 (and perhaps after that, until he was arrested in December 1843). Some 11 or 
12 cases in 33 months. An average of three per year. 


William outlined S’7tb in his original Memorial of December 1844. For publication, he 
made the Big Excision, removing his lamentation that if only Ann Slack had been identified as the 
real owner he would have had ‘the pecuniary benefit of introducing her to her property, as I did 
with the Robins’ family, David Smith’s family and several others.” In 1854 (see Chapter 35), 
presumably when he felt it safe to do so, William finally explained what he meant: that if Miss 
Nancy had got her property, ‘my charges for all the previous trouble would have been paid on a 


liberal scale, so that my inferest was teally against the false claimant.’” 


The facts of Smith were such that even the resourceful Joshua could not easily set up a 
fraud to steal the stock and dividends. Smith’s Will had already been proved and there was an 
executor, leaving no room for the use of an impostor as sole executor and beneficiary. Trying to 
get the stock and dividends would require something very elaborate, causing Joshua instead to 
follow his fall-back position: he focused on getting a percentage commission. William negotiated 
the contract but kept quiet about how much the percentage was (it was one-sixth of what was 
recovered), but he did write in December 1844 that ‘the per centage was paid to me, and handed 
to Fletcher, who paid my ordinary bill of charges.’ What about the ‘pecuniary benefit’ and the 
‘liberal scale’? William himself, in the same document, had exemplified the Swith case as one where 
he was, in effect, paid better than he would have been if the true owner had not been found. He 
was not paid his ‘ordinary’ charges, but fees at an enhanced rate. Lucky for him that he spotted 
the inconsistency and removed ‘pecuniary benefit’ when he published his Memorial. 


False names 


Smith was also an example of William hiding Joshua’s identity in contracts. He admitted it 
in his (never published) May 1844 Petition: 


In several instances he employed me to negotiate terms with the owners of the Stock and Dividends 
he had traced and to prepare agreements in which the name of a third party was inserted for 
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Fletcher. Two cases of this nature were those of George Robins formerly of Regent Street and 
David Smith of Limehouse. 


This use of ‘several’ suggests that, gtven the low number of transactions cases, a false name 
for Joshua was a feature of all those in which a commission was to be negotiated. 


It seems likely that William also knew that Joshua posed as ‘George Jones’ when he went 
to Great Marlow. When cross-examining Hyatt, Wilkins suggested to him that he, rather than 
William, had used the name ‘Jones’ first, but Hyatt was not to be moved: William had asked him 
about George Jones (‘He said he came from Mr. Jones’). Wilkins also suggested that William had 
not heard Hyatt use the name. 


The Court in 1850 was unhappy with the use of false names in contracts and, as seen in 
Chapter 31, when Wilkins tried to defend it in Robins, he underwent fierce retaliatory fire, and 
retired hurt, but with some grace, accepting that he ‘was not there to justify a falsehood, and he 
was sure, after what had fallen from the Court, the practice, if it existed, would be discontinued.” 


Wilkins could not be accused of lack of persistence. In 1850, he tried another tack. For the 
first time, presumably in one of his affidavits sworn that year or in 1849, William claimed to have 
told Smedley that the name was false.*8 Smedley denied this. Wilkins had introduced him as a man 


9 


‘who had a name in his profession’” and by that he presumably meant that he was therefore 


considered respectable. Wilkins said: 


he could not defend the practice but he contended that if there was no intention to deceive, and if 
the Court should come to the conclusion that Mr. Barber’s statement was true that he had informed 
Mr. Smedley of the true nature of the case, it was not such an act of impropriety as the Court would 
feel disposed to visit heavily upon Mr. Barber.>° 


Although we should not be unfair to Wilkins and over-interpret a report of what he said, 
the implication of his last comment is that if William was disbe/eved (or had done this several times?) 
it was a very serious matter. William had suppressed his original, spontaneous assertion that he 
used a false name in several transactions, and he reaped the benefit of that here: he did not have 
to risk stretching the Court’s patience any further by claiming that he had told not only Smedley 
but several lawyers that Turrell was not his client’s real name. But his assertion is known now. Did 
he tell everyone? Most unlikely. Does that mean that even Wilkins would have to accept that justice 
should be ‘visited heavily’ on his client? 


William did not repeat his same mistake: he never again admitted that a false name had 
been used in any case other than Robins. In December 1844 he came up with a new line, that he 
‘inserted the name of a friend of mine as a trustee for Fletcher (who desired not to appear in it).’”" 
This did not fly when it was examined in Court in 1850 and indeed Wilkins did not press very hard 
for take-off. William invented it — during the obsessive thinking he must have done on his voyage 
to Australia. It was untrue. Turrell was not a trustee for Joshua. His name was simply used for 
Joshua’s and lies in the contract included that Turrell was a party to it and that 4e he/d information 
which would be to the benefit of the other party. This, as the Court recognised, was ‘wilful 


falsehood’. The contract was described by Wilkins at the 1850 hearing: 


The agreement was in writing, and dated the 10th of February, 1842, between the executors of Mr. 
Robins, of the one part, and one Henry Stein Turrell, of the other part. It recited that Turrell was 
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possessed of certain information and facilities for recovering certain property, and contained 
an agreement by the executors to pay Turrell not exceeding one-sixth of the sum recovered, and 
to assist Turrell by the production of documents, &c., at Turrell’s expense.* 


The use of false names in this way in several cases means that William had serially breached 
the standard described in Egremont v Barker. that a solicitor must ‘act bona fide and with integrity, 
towards all parties with whom they were concerned — with other parties as well as their own 
clients.’ Nor was it honest behaviour. And we know that Turrell would not help him out: in 1854, 
William commented that Turrell ‘refused to come forward’. 


Burchard 


After Stewart and Smith, the Robins transaction meandered all through 1841. In May that 
year, Joshua brought Burchard to William. The real Eliza Burchard seems to have disappeared from 
view some years before, and she had not claimed her dividends since 1823. Joshua falsely registered 
her death as having occurred in March 1841, produced a fake Will (written out by Georgiana) and 
had Georgiana pose as Eliza’s niece and heir, Elizabeth Burchard. The forged Will was dated 1825 
and identified the stock precisely. Elizabeth was sole heir and executrix. Like other Wills that 
Joshua brought to William, this one specified where Eliza had formerly lived: ‘formerly of Cooper 
Street Westminster in the county of Middlesex and late of Rostock Mecklenburgh [sic] in Germany 
but now of New Bond Street Bath’. 


William took ‘Elizabeth’ to Doctors’ Commons to prove the Will and also to the Bank 
(where he identified her). A letter he wrote to her was returned ‘not known’ and so he sent another 
by messenger. She came to his office in response. The Court in 1850 commented that: 


Then he ought to have paused. He ought to have had some doubt, arising from the administration 
case of Miss Stewart, but, instead of hesitating in this case, he went to the Bank and assisted in 
getting the money paid; a considerable amount being paid in gold.5> 


There is no mention in the documents of Joshua’s commission — because he took all of 
the money, to be shared with the gang — but the process as presented meant that it would be 
theoretically due, and that William would therefore be due his ‘pecuniary benefit’ on a ‘liberal scale’ 
(at least). 


The Court in 1850 commented that William had not made any inquiries about why the 
dividends had not been received for 18 years. William’s response in 1854 was that he had been 
told ‘she had been accustomed to live abroad.’ He reminded readers that she had lived in Germany 
and that one of the witnesses ‘had a German name’. He did not address the fact that when she 
made the Will, Eliza was living in Bath. He claimed to have asked questions of Elizabeth 
(Georgiana), not because he doubted the transaction, but in anticipation of queries from the Bank. 
Because of the loss of his papers, he had no record of this, but he remembered that ‘she gave me 
the name of Mr. Sanders of Bristol, a witness to the will, who could give evidence as to the 
circumstances if required’ — but the Bank was not suspicious and so the witness was not 
produced.” 


Burchard is important because, as well as being a fraud, it fits the pattern: sole heirs acting 
as sole executrixes being left specified stock in a Will at a time when the testatrix had ceased 
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receiving the dividends on that stock. The Court was exercised by William’s lack of inquiry about 
why the dividends had lain unclaimed for 18 years. His response was that he had made 
(unspecified, other than Sanders’s address in Bristol) inquiries which he could not prove because 
of loss of his papers. This clashes with Georgiana’s matter-of-fact confession which gives the clear 
impression of her sitting largely silent while William and Joshua managed the transaction. She 
certainly does not suggest that she was asked anything by William or that she told him anything: 


Fletcher told me he had shown the will to Barber, who said it was all right. As the time drew near 
when I was to go to the Bank, Fletcher said I must be identified. I asked, ‘Are you going to identify 
mer’ He replied, no; he should not be seen with me, but that Mr. Barber would do all that might 
be required; he knew all about the business; therefore he would answer all questions. 


Mr. Fletcher then gave me Barber's address, and said he would take me to him on the following 
morning. He told me to disguise myself as I had done before, and to get into an omnibus 
that would put me down at the corner of Farringdon-street about eleven o'clock. I did so, and 
passed Fletcher, who was waiting for me, several times, and he did not recognise me until I went up 
and spoke him, and he then took me to Barber's office in Bridge-street. Fletcher introduced me to 
Barber as Miss Burchard, and I sat down in the office for some time. 


Pletcher and Barber, after conversing, left the office together, and after a short time both returned. 
After a few minutes Fletcher left and Barber took me to a proctor in Doctors' Commons, 
where the will of Eliza Burchard was produced, to the best my recollection, by Barber. 


The proctor, on reading the will, observed that it must have been a clever woman to write it. Barber 
replied, 'Oh, copied, copied, I dare say.' I was then taken before some gentlemen, and had to make 
an affidavit. I was not aware should have to so before I went. Some questions were asked, and Mr. 
Barber answered them all. 


I returned with Mr. Barber to his office. He said should want me again, and would write to let me 
know when. Fletcher and Barber seemed to understand each other very well, and it was quite 
obvious that all the papers it was necessary to have were in readiness before my arrival Barber's 
office. 


I went subsequently to the Bank of England with Mr Barber, and wrote the name Eliza Burchard 
in several books. Barber identified me as Miss Burchard. He was the only person who accompanied 
moe, either to the Commons or the Bank, through the whole business. The money was obtained. It 
was paid over in my assumed name of Eliza Burchard to Barber. I cannot say what he did with 


the money.*” 


The whole impression here (as in Stewart in which Miss Stewart said nothing) is that 
Georgiana was a pawn to be moved around by Joshua and William as necessary. In fairness to 
William, note that he relied on Georgiana’s confession as evidence that he did not get a share of 
the spoils. She wrote: 


When I received it [the money] from him [Barber], Fletcher was waiting for me. I gave him the 
money, and he went to my house with me. He had pen and ink and made calculation what he 
considered due to me after deducting the expenses, and 5 per cent, for the Bank clerk, he gave me 
between £600 and £700, which said was half the sum left. The other half he said was his. 


871 


One Man’s Justice 


Barber's account was made out at the time he paid the money. Fletcher previously told me to pay 
Barber, and give him £5 more than the amount of his bill, for hastening the business. I acted on 
everything as Fletcher directed me. 


The Robins case was rolling slowly along during this time, finally concluding with the 
contract in February 1842. Within three months or so, William was working on a new unclaimed 
dividends transaction. 


Hunt 


Mary Hunt of Spring Street, London died in 1829. Mary Hunt of Queen’s Square, Bristol, 
died in 1806 owning about £1,200 worth in the Three per cents. Joshua combined the two 
women’s histories so that the London Mary was the owner of the Bristol Mary’s stock. In May 
1842, he brought a Will to William in which: Mary’s residences before she moved to London were 
named (Bristol and Bath); the stock was identified; and a sole executor and beneficiary was named 
—her grandson, the fictitious Thomas Hunt, to be played by Sanders. There were risks. The Bristol 
Marty had been of substantial property, her real Will had been proved, and she had living executors. 


Negligent bankers had made a mess. When, in 1806, the executors asked Mary’s bank in 
Bristol for details of her assets, this stock was overlooked. During her lifetime, her dividends had 
been paid to other bankers in London under a power of attorney. They had then passed the money 
to her account in Bristol. Her attorneys continued to claim her dividends from her death in 1806 
until the last of them died in 1830, the money still flowing from them to the Bristol bank. By 1840, 
the Bank of England identified that there were 10 years’ worth of unclaimed dividends, and the 
money was taken in the usual way. 


It is unclear when the executors of Bristol Mary Hunt realised that there was some missing 
stock. When they did, they understandably asked the Bank to transfer everything to them. The 
Bank refused: the money had already been paid out — to Thomas Hunt. The executors had to sue 
the Bank, eventually succeeding after a hearing in November 1844. It was said on their behalf that 
they had ‘discovered the facts in the month of June last’. But one of the executors, Reverend Peter 
William Jolliffe, nephew of the Bristol Mary Hunt, had given evidence against William and Joshua 
at Mansion House in December 1843.*° The Bank probably alerted him when it spotted the fraud. 
Presumably the explanation for what he told Court is that they did not have /w// information until 
June 1844, after the trial of Sanders and the others. 


William took Thomas Hunt to the proctors in early-to-mid May. Some explanation for the 
delay in applying for probate was needed and William ‘dictated’ a memorandum to the clerk, Mr 
Thatcher, apparently with some help from Thomas.” It explained that Thomas had been at sea. A 
declaration was obtained from ‘Mary Howard’ (another imposter) that the Will had been with a 
neighbour. In William’s words, in 1849, ‘having been at sea half his life, the first thing he [Thomas] 
learnt after his return was, that his grandmother had left him quite a little fortune in the funds, and 
the Will was providentially found in the care of a woman, a friend and neighbour of the deceased.” 
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In 1854, William made a surprising assertion: 


Sanders was interrogated at Doctors Commons by Mr. Iggulden the registrar, who gave implicit 
credence to his statement, and in writing attested his belief of it. It was upon the faith of this 
attestation that the probate was granted. I never saw Mr. Iggulden myself.®! 


How and why could it be that Sanders would see Iggulden alone? William might have been 
assuming this from the certification on the memorandum of 11 May that: 


We hereby certify that we believe the above statement to be true. Signed, Iggulden, Puckle, and 
Puckle.% 


Igeulden’s clerk, T.C. Thatcher, however, said at Mansion House: 


the certificate of the statement made by the supposed executor being believed to be true, was 
signed by Mr. Iggulden in his (the witness’s) presence. Mr. Iggulden did not see the parties, but 
took it according to the practice on the witness’s statement of what Mr. Barber had communicated 
to him. 


William might have been mistaken about Iggulden questioning Sanders, but his usual tricks 
are evident. Sanders probably never spoke to Iggulden. In the unlikely event that he did, how could 
William — who by his own account was not present — write that Sanders ‘was interrogated ... by 
Mr. Iggulden’? He wasn’t. These fictions are put forward to suggest that Iggulden believed 
Sanders’s story — andso William cannot be criticised for also believing him. But Thatcher said, 
instead, that Igeulden was effectively relying on what he, Thatcher, had passed on from William. 
When William showed the Select Committee the instructions Sanders had given to his solicitors, 
there was no substantive mention of Hunz. Any instructions on Hunthad been lost, and the extract 
William produced came from the brief to counsel. It is quite short, starting with an explanatory 
note from the law firm which had represented Sanders: 


The original statement in the handwriting of Sanders, giving the history of the concoction of Hunt's 
fraud, has not yet been found, but Mr. Barbet’s committee are in possession of the original briefs 
in Hunt's case, delivered to Sanders's counsel, in which that statement was embodied. The 
following is an extract, as to the division of the proceeds of the fraud in Hunt's case: 


The amount appearing as Barber’s charges did not exceed £25, and Sanders thinks that 
included the proctor's charges; then Sanders paid the broker, and proceeded to get the 
notes changed, which he had received from the broker, into gold; and then he took a cab, 
and went to Miss Richards’s is lodgings in Dean-street, Soho, where, in the course of the 
evening, Fletcher came, accompanied by his daughter. After tea, Fletcher and Sanders 
adjourned into another room, where after deducting for charges each party had incurred, 
Pletcher took £5 per cent. on the gross amount for his friend in the Bank of England, and 
Sanders took £20, which he afterwards gave to Miss Hawks for her trouble, and all other 
claims being taken, Fletcher and Sanders equally divided the remaining into two portions, 
Pletcher taking one, and Sanders the other; and they divided about £1200 between them.* 


Why did William not produce more from this rich source of information, the brief? He 
had supported one of his pet points with the extract (being excluded from the sharing out of the 
proceeds) but he was not prepared to divulge anything that might perhaps undermine his 
arguments? 
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Sanders’s information about William’s charges is surprising. Evidence discussed in Chapter 
7 showed that his bill came to £81 4s 7d, including disbursements of £40 for probate duty, £15 
for legacy duty, and £10 11s 9d for the proctor’s charges.” This suggests that William’s fees were 
between £15 and £16. It might be that Sanders had in mind the £10 or so due to the proctor plus 
William’s fee of about £15, but, still, there is a big difference between £25 and £81. It is most 
likely that the bill was not fully made up when Sanders watched Joshua and Fletcher sort out the 
money and what he remembered were William’s fee and the proctor’s charges. 


The investigator is left wondering: a little about Sanders’s reliability; and a lot about what 
else was in the brief which William chose to keep secret. 


The value of the estates 


Before embarking upon Sack, there is a systemic issue to consider. William had to state 
the value of each estate. He consistently identified that, in effect, its only asset was the stock and 
unclaimed dividends: by having the estate sworn as not exceeding the next threshold above the 
value of the proceeds of the fraud. This oath was made for the applications for probate or letters 


of administration, 


Proceeds Estate sworn 
Stewart £1,388.50 £1,500.00 
Burchard £1,698.25 £2,000.00 
Hunt £1,645.60 £2,000.00 
Slack £4,051.45 £5,000.00 


The Court was very alive to this, noticing the remarkable consequence that the deceased 
appeared to have no other visible means of support (although John Stewart had his job with James 
Cranbourne Strode) than dividends they were not receiving. The coincidence is also notable. How 
often does a testator have only one asset? In each case, William was supposedly acting for the 
executor or administrator and had a duty, as he knew, to identify the property of the deceased. 
There are a number of reasons for this duty. First, to ensure that everything is collected and 
distributed in accordance with the Will (or the intestacy rules). Second, as just noted, because the 
value of the estate has to be sworn as within a particular threshold for the purpose of calculating 
the probate duty payable. (Iwo taxes were payable at the time: stamp duty on proving the Will, 
often called probate duty; and legacy duty which was charged to a beneficiary on complex criteria 
depending on their relationship with the deceased.) William had belatedly brought some 
suspicion upon himself by a keenness to avoid over-paying”’ this duty (or at least incurring liability 
for it, given that he did not always actually pay it ...). The duty payable increased in relatively small 


increments: 


Where the Estate and Effects for or in respect of which such Probate, Letters of 
Administration, Confirmation or Eik® respectively, shall be granted or expeded,” or 
whereof such inventory shall be exhibited and recorded, exclusive of what the Deceased 
shall have been possessed of or entitled to as a Trustee for any other Person or Persons, 
and not beneficially, shall be 
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fase: 
above the Value of £20 and under the Value of £100. - - - 010 0 
of the Value of £100. and under the Value of £200. - - - 2 0 0 
of the Value of £200 and under the Value of £300. - - - B04 0 
of the Value of £300 and under the Value of £450 - - - 8 0 0 
of the Value of £450 and under the Value of £600 - - - TE 0 
of the Value of £600 and under the Value of £800 - - - 1s O20 
of the Value of £800 and under the Value of £1,000. - - - 2a) BD 
of the Value of £1,000 and under the Value of £1,500 - - - 30 0 0 
of the Value of £1,500 and under the Value of £2,000 - - - 40 0 0 
of the Value of £2,000 and under the Value of £3,000 - - - 50 0 0 
of the Value of £3,000 and under the Value of £4,000 - - - 60 0 0 
of the Value of £4,000 and under the Value of £5,000 - - - 80 0 0 
of the Value of £5,000 and under the Value of £6,000 - - - 100 0 0” 


William had very little contact with ‘Miss Stewart’ and he never described asking her about 
her brother’s assets. He made a rather dubious show of pressing Pickerings for outstanding wages 
(asserting that money was due when he had no evidence of that) but did not pursue his inquiry. He 
learned a sharp lesson from the fierce reaction in Szewart, because in the other frauds he chose not 
to wtite to anyone or ask about any property of the deceased. 


He obtained the letters of administration in Szewart, including certification of the maximum 
value of the estate, before he made inquiries of Pickerings and, if he went to Marlow in October 
(rather than June), before he had spoken to the old men about Stewart’s finances (he claimed). That 
he lied to them is already clear. And if he was aware of the Chelsea property he told them about, 
how could he have allowed Miss Stewart to swear that the estate did not exceed £1,500, when the 
stock and dividends alone already amounted to £1,388? 


And how did Thomas Hunt, abroad for 13 years, know that his grandmother’s estate 
consisted only of her stock and unclaimed dividends? He swore that the estate did not exceed 
£2,000 — within 19 days of his existence being mentioned to William. Joshua wrote on 5 May 1842 
to say that (the deliberately unnamed) Hunt was coming to London. Probate was granted on 24 
May 1842. 


Similarly, how could Miss Stewart know what her brother’s estate consisted of? She had 
been in America. In her joint affidavit with Griffin of 26 August 1840 she gave a partial answer: 


And this deponent lastly made oath that her said late aunt (with whom this deponent resided in 
New York) frequently told her that the said deceased had about £700 in the Bank of England, and 
also other money which he had lent on mortgage, which this deponent believes to be true. 


If she believed ‘to be true’ that John Stewart had money ‘which he had lent out on 
mortgage,’ how could she then swear that the estate did not exceed £1,500, when the stock and 
dividends amounted to £1,388? Nor is there any evidence of William making enquiries about any 
loans secured by mortgage. Joshua had helped Miss Stewart to apply to be the administratrix, but 
William came on board in mid-August and worked on the affidavit of 26 August, leading to the 
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letters of administration being granted on 28 August. Such inquiries as he made after that date 
were desultory. 


Burchard is even mote stark. In her confession, Georgiana reported that the first time she 
saw William, he took her to Doctors’ Commons and that there was little if any conversation 
between them. The proctor, Frederick George Cox, told Mansion House that William ‘stated the 
amount under which the will was to be proved at £2,000." How did he know that the estate did 
not exceed £2,000? 


And it was the same in S/ack. After all the drawn-out fuss about Miss Nancy of Abbots 
Langley, when Emma Slack turned up in his office for the first time, on 16 March 1843, she was 
taken shat day to Doctors’ Commons where she swore the necessary oath to obtain probate, on the 
basis that the estate did not exceed £5,000. It was said “The probate for the will was for a sum 
under £5,000. As prosecuting counsel put it in his closing speech: 


The prisoner Barber paid the probate duty on £4,600. He knew, therefore, the value of the 
property, and that the alleged testatrix had the source of her personal income of £3,500 stock, and 
that such stock was the only source of her income;72 


Although William rather lamely suggested that he had made some inquiries of Emma Slack, 
he did not say so directly, but by reference to Joshua’s second declaration.” He overlooked 
Joshua’s answer to his own questioning at Mansion House on 9 December 1843: “You asked 
whether she had any other property. I understood her to reply that she did not know.’ If Emma 
did not know, enquiries were necessary. Nor did he did mention that Lydia Sanders (who posed 
as Emma Slack) had said, as reported in an article which he never identified or quoted from: 


that she had been only concerned in one case, and that she had only seen Mr. Barber once, and 
that in his professional capacity for a minute in this business.” 


And he himself, under pressure, had backed off, finally contending that it would have been 
foolish to make inquiries: 


No inquiry was necessary, and the making of any by me, under such circumstances, would have 
been extraordinary indeed.7> 


The inevitable conclusion is that William was completely focused on ensuring that his 
‘clients’ were very promptly appointed to administer the estates. He not only allowed or assisted 
them to swear affidavits that were highly dubious (in the absence of proper inquiries into the value 
of the estate) but he made no such inquiries (after his experience in Szewarf). There was no genuine 
attempt to administer an estate. His sole aim was to get hold of the stock and dividends. 


Slack 


By the time Joshua brought S/ack to William, they both had extensive experience in 
unclaimed dividends cases. William had acted for Joshua in 11 or 12 of them, and had pursued 
others on his own account — or perhaps for other clients? He had seen off the strong challenge in 
Stewart and adapted his behaviour accordingly, avoiding correspondence about a deceased’s assets 
in case he stumbled upon someone with awkward questions. There was a pattern in the 
transactions, which it is not necessary to repeat. He worked throughout with Joshua and not with 
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his supposed ‘clients’. There is no mention of Joshua’s commission in most cases where the client 
was the beneficiary (such as Stewart, Burchard and Hunt), which rather undermines William’s 
characterisation of his role as being to negotiate the agreements for commission or ‘bonus’ as he 
sometimes called it. But it did come up in S/ack, Joshua falsely bemoaning that he would not get 
anything because Emma Slack did not need his information to claim the stock, leading William in 
turn to lament that he would not get the usual ‘pecuniary benefit’ before he thought better of that 
and removed it in the Big Excision. 


Slack has been reviewed in great detail already and so only a sketch of concerns about 
William’s conduct is needed here. He seems to have been much mote fully briefed by Joshua at 
the outset than he wished to admit later. He knew that Ann Slack at Abbots Langley was alive and 
that she had granted a power of attorney, probably even that it was to a Mr Hulme (since Christmas 
had shared the name with Joshua), yet he wrote to Captain Foskett on the basis that she was dead 
and headed his second letter to the Captain with ‘Re Ann Slack, deceased’. 


He was so keen that he travelled to Brighton uninvited and unheralded, intending to speak 
to Foskett (who was not there). When he did meet with Foskett he lied to him, suggesting that 
there was £10,000 due or perhaps more; he gave the impression that the money in question came 
from the estate of a deceased person, when he knew that Miss Nancy was alive and might well be 
the owner; he said that an Anne Slack had died about 6 weeks earlier, which was untrue (although 
Joshua might have told him this). His detailed questions about Miss Nancy and her finances now 
look like part of an assessment of whether she was likely to be difficult when told that she was not 
the owner. 


The power of attorney 


William undoubtedly knew about the power of attorney at his first meeting with Foskett 
on 21 November 1842, despite later attempts to delay this knowledge. He scented success when 
Foskett, unsure about Ann’s age, estimated that she was 27. Foskett’s uncertainty was repeatedly 
airbrushed away later, and it may also be that William’s reaction (‘forty would do’) was an echo of 
what Foskett had said first. In his samming-up, Mr Justice Williams commented that, ‘Captain 
Foskett had admitted in his cross-examination that he might have said his sister-in-law was 27, or 
he might have said she was 40.” Williams was responding to Wilkins’s interruption, and one report 
has him, rather than the judge, specifying these two possible ages. There is a difference in the two 
versions: the judge’s comment is that Foskett was not sure whether he had said 27 or 40; that 
attributed to Wilkins reports Foskett’s evidence as being that he mentioned both as possibilities: 


Mr. Wilkins called his Lordship’s attention to the contradictory statements made by Captain 
Foskett in his description of Miss Slack. She might be twenty seven or she might be forty, from 
Captain Foskett’s description.”® 


Ann’s age — a smoking gun 


William steered well clear of checking whether Foskett’s estimate of Ann’s age was correct. 
He declined to see her, even though she could be produced ‘in a very short time’. He did not write 
to her or to Foskett for confirmation. He simply grasped Foskett’s error as a justification for 
excluding her as the potential beneficiary. Master Turner summed this up concisely: 
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Barber lays great stress upon Captain Foskett's wrong statement of Miss Slack’s age ... but ... it is 
observable that he exercised no care. He might have asked for a baptismal register, or he might 
have requested Captain Foskett to obtain from Miss Slack her precise age, or he might have written 
to Miss Slack for the information; but he did nothing of the sort, although he knew perfectly well 
that the stock was standing in the name of Anne Slack, of Smith-street, Chelsea, spinster, and that 
Miss Slack came fully under that description...” 


Most damning of all, when writing to explain that Miss Nancy was not the beneficiary, 
William did not mention her age, because he knew that, if he did, he would learn that she had been 
old enough to execute the powers of attorney she had granted to Mr Hulme. He mentioned only 
the comparison of signatures. 


Clever letters 


Both Joshua and William were meticulous in how they framed everything they wrote. 
William correctly identified Joshua’s letter of 20 July 1842 (after Griffin had called at his home) as 
cunning — not because it was intended to deceive /im, but because it was intended to mislead any 
officious investigator who might materialise down the line. William did not (or if he did, he does 
not tell us) respond to Joshua and challenge him over the inaccuracies in the letter, as an honest 
solicitor would have done. William’s behaviour during his campaign, his argumentation, and his 
obsessive rewording of documents, amply demonstrate that he was painstaking and obsessively 
subtle in how he wrote and re-wrote. The numerous, often small but ingenious changes to his 
December Memorial when it was published provide a masterclass (see Chapter 25). His letters 
during the fraud could be as cunning as his client’s, two simple examples being: 


(a) His letter to Foskett implying that he had seen an entry, specifically at Somerset House, 
for the death of another Anne Slack, when he had not: ‘we find an entry of the death 
of Anne Slack (formerly of Chelsea) at Somerset House, by which it appears she died 
at Bath’. It was noted in Chapter 8 that he avoided a much more common way of 
saying this: that he was instructed that there was such an entry. 


(b 


we 


In his letter to Foskett of 4 January 1843 he re-used ‘we find’ (this time because he had 
not carried out the comparison he was reporting) and planted a reference to Emma as 
‘the young lady’ for future use. This letter is quoted in Chapter 8, but it is worth 
revisiting it because it is also a reminder of how he framed Ann’s exclusion: 


Dear Sirs,— 


We beg to return Miss Slack's letter, and to state that we find the signatures do not 
correspond; and, consequently, we have arrived at the conclusion, that the identity cannot 
be supported. We trust you will be good enough to consider this negotiation confidential, 
and should our exertions to discover the right party prove successful, we shall not fail to 
communicate to you the result, for the satisfaction of the young lady and her friends. 


BARBER and BIRCHAM® 
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Anne Slack of Pimlico — I investigated; it would have been pointless to investigate 


In the second phase of the fraud, the focus was on the need to create another deceased 
Anne Slack. Sanders’s registration in Bath was unusable because the name was recorded as Stock. 
Driven by circumstance, Joshua had to register another fake death. He did not risk trying to achieve 
consistency with what William had told Foskett — that Anne had died at Bath in the autumn — for 
fear of difficult questions. Anne Slack had to die in February 1843, in London, and this led to 
much comment later that an investigation about a deceased person was underway in October when 
she did not die until the following February. William went along with the farrago, but his 
extraordinary haste in getting Emma Slack to the proctor on the very first day that he met her, the 
day after Joshua had told him that she existed, is highly suspicious. He did none of the things a 
solicitor acting for an executor would and should do (spending only one minute with her — take 
full instructions, inquire into the deceased’s property and its value, ask how the deceased had 
supported herself when she had not received the dividends on her only asset. He had one angle to 
get around that last problem: the Will contained a residuary clause leaving everything else (without 
identifying any of it) to Emma and so it legally covered more than just the stock. But that founders 
on his payment of stamp duty on an estate not exceeding £5,000, when the stock and dividends 
totalled about £4,600. 


And, as with Burchard, there was a logical problem with the backstory: Anne’s (forged) Will 
was dated March 1842 and it identified the stock, so why had she not claimed her dividends since 
late 1831?*' Why had she not asked for them in March 1842? (The money went to the 
Commissioners on 6 July 1842.) In the Burchard story devised by Joshua the dividends were not 
claimed from 1823, but they were specified in a Will of 1825 — so she remembered them two years 
after ceasing to claim, mentioned them in her Will, but still did not claim them, even though she 
supposedly did not die until March 1841. 


Gold 


When William went with Emma Slack to the Bank to recetve payment of the unpaid 
dividends of £1,150, he handed over a pencilled note in his own handwriting which asked for £600 
in gold (the rest to be paid in banknotes). His bag was not big enough to carry this amount of gold 
and he had to find another; not surprising when one considers that £600 then is about £78,000 
today. In Stewart, William knew that Miss Stewart had taken £109 10s in gold and silver when 
cashing the order for the unclaimed dividends. Two days later he also knew that, when he and she 
went again to the Bank, she promptly obtained gold for a £652 cheque (which the stockbroker, 
Charles Hill, had handed to him). When Hill pursued the overpayment discussed in Chapter 4, 
William had an explanation for the rush to gold, that ‘they were silly country people, and were 
afraid of the panic of a war with France.” The sequence was: William instructed Hill to sell the 
stock which had now been transferred to Miss Stewart. After doing so, Hill gave him a cheque for 
£052 payable on a bank at 11 Mansion House, very close by. The cheque was immediately 
exchanged for gold. It is very likely that William was present at that exchange (if only to carry the 
gold), but in any event it was mentioned to him by Hill that day. 
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In Hunt, although details are sketchy, prosecution counsel at Mansion House identified 
that much gold was taken. But this might have been done after William had passed banknotes to 
Thomas Hunt: 


Barber received the whole amount of the capital and the interest for his client, Thomas Hunt, the 
pretended executor. He [the prosecutor] would be able to show that the notes had been changed 
at the Bank for gold, and that about one half of the sum had been entered in Fletcher’s name in 
the Westminster Bank, where that person kept an account. 


In Burchard, when £446 arrears of dividend on the first tranche of stock (the £700-worth) 
were collected from the Bank, £346 was taken in gold. William was present. The balance of £100 
was paid into his bank account — with the same notes as had been issued at the Bank — together 
with £25 in gold.’ When the £700 of stock itself was sold, for £686, the cheque was paid into 
William’s bank account on 22 June. He then provided a cheque; and the full amount was 
withdrawn, by persons unknown, on the 26": £386 in gold and £300 in notes. 


In Slack and Stewart, William was aware of £1,361 10s being taken in gold. He knew of the 
£346 taken in gold in Burchard but presumably not of the later £386. The total of which he was 
unquestionably aware was £1,707, or about £220,000 in modern values. He may or may not have 
been aware of another substantial amount taken the same way in Hwnt. The purpose was to make 
the proceeds of fraud difficult to trace. As Baron Gurney put it, in the context of Stewart: 


Undoubtedly the circumstance of this sum being reduced into gold so rapidly was suspicious, and 
it was impossible not to suppose that this had been done in order to obliterate every trace of the 


transaction.§* 
‘Two Williams: Barber and Christmas 


Joshua successfully compartmentalised his associates: Christmas; William; the extended 
Richards family; his relatives from Lincolnshire. Doors occasionally swung slowly open: Georgiana 
seeing Christmas pass by at the Bank; Griffin turning up at Joshua’s house in Camberwell. 


Christmas was a problem for William, to which his response varied. The prosecution did 
not call Christmas at Mansion House, resulting in him being first confronted in the tactical hotbed 
of the Old Bailey trial. Wilkins had to tread a fine line between attacking Christmas when necessary, 
and not raising too many questions about why William had conducted transactions based on 
information that had been improperly disclosed. He did not cross-examine Christmas, a wise 
decision, reinforcing the message that he had nothing to do with William. The press reports show 
Wilkins dealing with Christmas only when he had to answer accusations against his client. In a 
clever juxtaposition coupled with his favoured distraction tactic, he admitted that William knew 
information was coming from the Bank, but turned quickly to another solicitor, Baxter, also 
knowing about the comparison of signatures that was to take place: 


But it was said that Barber had stated that he had unusual means* of obtaining information at the 
Bank: and so he had, Fletcher communicating to him the information he procured from Christmas. 
To show that there was nothing wrong with regard to the signature of Miss Slack he would remind 
them by whose advice that signature was furnished to Barber. It was furnished by Captain Foskett, 
at the recommendation of his attorney, Mr. Baxter. Fletcher took the signature to Christmas, who 
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said he thought it did not correspond with that in the Bank books; and Barber wrote to Mr. Baxter, 


announcing that this was the case.%’ 


This skilfully skated over the problem that William knew Joshua had an informant, and it 
was very misleading. Wilkins connected (1) William’s comment to Foskett that he could get 
information from the Bank with (2) the comparison of signatures. He made this explicit when he 
said, ‘Fletcher took the signature to Christmas, who said he thought it did not correspond with 
that in the Bank books; and Barber wrote to Mr. Baxter, announcing that this was the case.’ That 
was subtly untrue. No one had told Baxter that the comparison was to be with Bank records or 
would be carried out by an employee there. He did not know what was to be compared (or how). 
William told him: 


there was a discrepancy which could be cleared, if he could have Miss Slack's handwriting to 
compare with some document. I believe he mentioned documents. He did not mention what they 


were.*8 


When writing to Baxter, all William wrote, with characteristic caution, was, “We beg to 
return Miss Slack's letter, and to state that we find the signatures do not correspond; and, 
consequently, we have artived at the conclusion, that the identity cannot be supported.” No 
mention there of a comparison with Bank records. William recycled that ambiguous phrase — ‘we 
find’ — to imply that Barber & Bircham had done the comparison. That indeed was the impression 
given throughout, the subject being first raised in William’s letter of 12 December 1842. 


If you could at the same time favour us with her signature, we think it would enable us at once 
to determine whether it is really her property or that of another party. 


Wilkins was more expansive in his published jury speech, but he still had to navigate 
around the risk that if he condemned Christmas he might consequently condemn William: 


The next fact furnishing food for censure is Barber's statement that he had unusual means of 
information at the Bank, and so he had, whether direct or indirect, the assertion is equally true. 
And it is quite plain that many others have availed themselves of such information, for Christmas 
himself has told you that he has received more than £500 from different parties for furnishing such 
information. I do not stop to inquire whether Christmas were right or wrong for so doing, but I 
do not go to the length of condemnation to which some people have gone in their comments upon 
his conduct. It seems to me that he might well believe that he was only aiding justice in helping 
people to their own, but whatever may be your opinion of his behaviour, it is quite clear that he 
does give information to Fletcher, that Fletcher, who was Barber's client, be it ever remembered, 
carried that information to Barber, and justifies Barber's statement that he had access to 
information at the Bank, and you will also bear in mind that this announcement is made by Barber 
to Captain Foskett, in the presence of Mr Baxter. This he never would have done had such a 
declaration involved any consciousness of impropriety. Well, after Miss Slack's signature has been 
obtained, Fletcher takes it to Christmas, and, whatever may have suggested itself to Fletcher in the 
after part of this affair, I am inclined to think that up to this time, at any rate, he was in honest 
pursuit after the claimant to this property. What is Christmas’s answer? Why, that the signatures 
did not correspond, and that he thought that the signature of one was written by a person much 
older than the person who had subscribed the other. What is the answer upon this Barber that 
wtites to Captain Foskett? Why, exactly that which Christmas had stated to Fletcher.” 
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Wilkins neatly used Christmas’s admission in cross-examination (by other counsel) that 
Joshua was not the only person he had given information to. His objective was to give William 
safety in numbers: ‘many others have availed themselves of such information’. He explicitly refused 
to condemn Christmas. And he had come up with a useful argument: that William would not have 
mentioned having a source at the Bank to another solicitor, Baxter, if he had thought there was 
any impropriety in having such a connection. Perhaps: but if Baxter had challenged by him, he 
undoubtedly would have been ready to justify the relationship as lawful. Wilkins finished with his 
false point that William told Baxter, in effect, that the signatures had been compared at the Bank 
and found to be different. 


When Wilkins represented William again in Court in 1850, he remained tactically aware 
and steered clear of any attack on Christmas, as well as employing his well-honed skill of distracting 


listeners with a sudden attack on someone else: 


He (the learned Serjeant!) would not undertake to say whether or not the information had been 
properly given by a clerk in the Bank; but it was certain that no more had been done in this case 
than had been done by Mr. Freshfield himself in Robins’s case; and surely it could not be that the 
law was like cobwebs, which caught little flies but which great ones might break through.” 


Six years earlier, William had taken a very different line. He could not contain his anger 
that he had been prosecuted but Christmas had not. In December 1844, he accused Christmas of 
taking bribes: 


The Bank, discovering that he had received this and other large bribes from Fletcher and other 
petsons for information of this nature, suspended him; but the prosecutors at the trial most 
strenuously denied that he was in any way an accomplice. He may, indeed, have been an innocent 
man; but I submit to you, Sir, very confidently, that both from the bribe which was traced to and 
confessed by him, and the other citcumstances I have mentioned, there were more tangible 
grounds for suspecting him of a guilty knowledge than myself.” 


So much for Wilkins’s balanced comment in his published speech (above): ‘I do not stop 
to inquire whether Christmas were right or wrong for so doing, but I do not go to the length of 
condemnation to which some people have gone in their comments upon his conduct.’ It was 
obviously true that Christmas had been bribed in the general sense” that he had been paid to act 
improperly. 


Even the judge in Stewart, Baron Gurney, let his guard down for a moment and said Joshua 


had ‘corrupted’ Christmas, but he went quickly into reverse: 


Prom that clerk he had, it appeared, obtained information of the name of Stewart, and the amount 
then due, and that he corrupted that clerk to betray his duty, and had rewarded him with a sum of 
£50 or £100. Now, it had been contended on behalf of the prisoner Fletcher that the witness 
Christmas ought to be considered in the light of an accomplice, and therefore that his evidence 
required confirmation. He (Mr. Baron Gurney) confessed, that although Christmas had most 
undoubtedly misconducted himself, it would be too much to treat him as an accomplice in this 
transaction. He had been wrong in making a communication which had facilitated that commission 
of fraud, but he (Mr. Baron Gurney) thought that it was too much to say that he was not to be 
believed without any further confirmation.” 
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The prosecution, strongly supported by Baron Gurney, needed Christmas’s evidence to 
close the evidential loop: to demonstrate to the jury that the information came from him, that 
Joshua used it to commit his frauds, and that Joshua then paid him, in gold. But Gurney’s first 
comment was correct: Christmas was corrupt. Perhaps this is what emboldened William to make 
the allegation in (the original and published versions of) his December Memorial. 


By mentioning bribes, William risked putting his head into the noose which Wilkins had 
studiously kept away from him. The obvious question is, When Fletcher told you that a friend at the 
Bank gave him information, did it not occur to you that the friend would only risk giving out valuable information 
if he was rewarded (namely, bribed)? Or, in short, a moment’s reflection would cause an honest solicitor 
to step back from acting upon information that had been, or even might have been, obtained 
improperly and probably by bribery. 


From time to time, William and Wilkins tried to play down what Christmas had done. An 
example has just been quoted, where Wilkins slipped in, ‘It seems to me that he [Christmas] might 
well believe that he was only aiding justice in helping people to their own’.”® At the Old Bailey (or 
at least in the published version of his speech there), Wilkins relied on the Bank’s duty to publish 
details of unclaimed dividends, and on what it actually published, as a lead-in to arguing that 
William received only ‘scanty’ information from Christmas via Joshua: 


It seems that the all important secret at the Bank was the amount and description of the stock. The 
Dividend Book is published annually, giving the names of claimants as well as of the party who has 
been in the habit of receiving the stock, but #he amount was secret. That was known to Christmas, 
and imparted by him to Fletcher. I think you will be of opinion that the information given by 
Pletcher to Barber was scanty and imperfect, and that will in some measure account for the 
unsatisfactory and ambiguous answers which Barber gave to his inquirers...°” 


Wilkins might have truly expected the jury to believe that William was given scanty and 
imperfect information, but the reality was different. William had much help from Joshua’s corrupt 


relationship with Christmas: 


(1) He had been given the Smith-street address of Miss Slack. 

(2) He had been told the amount of unclaimed dividends and stock, which Wilkins said 
‘was secret’. 

(3) He had been told that she had granted a power of attorney — he knew that her age was 
significant when he first met Captain Foskett, or he would not have blurted out, ‘Forty 
would do.’ 

(4) He knew that Christmas provided another service, namely consulting the Bank’s Books 
to compare signatures: 

Pletcher stated to me, when he returned Mr. Baxter’s letter, “The handwriting does 
not agree at all; my friend has compared the signature with that in the Bank books.” 

(5) Christmas divulged confidential information about Ann’s finances. Not only was he 
giving Joshua information about ownership of the £3,500 (Anne Slack formerly of 
Smith Street), but having supposedly established that Miss Nancy was sof its owner, 
this had been confirmed by looking at records of her investments: 
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He added, “that Miss Slack, of Abbott's Langley, held a sum of £6,000 stock, but that 
the signature to that and the £3,500 were totally dissimilar...” 


(6) Christmas was an early warning system of activity in the Bank — such as the endorsing 
of Ann’s £6,600 of stock with ‘deceased’. 


(7) Christmas could apparently — somehow — fix problems such as the ‘deceased’ 
endorsement. To be fair to William, if he was innocent, his understanding of this would 
be that Christmas would be making the records correct. 


Christmas also passed on information about the other 10 or 11 cases which William and 
Joshua had worked on. William’s first (and swiftly changed) comment about him in May 1844 was 
the accurate one: Joshua ‘had [1] a friend [2] at the Bank who gave him [3] confidentially [4] every 
information as to dividends unclaimed’'”’. That was a true characterisation, in light of what Joshua 
actually recetved from him (although it cannot always be seen being passed on to William). In 
Stack, Christmas also told Joshua that the power of attorney had been granted to Ardern Hulme; 
and gave him a copy of Miss Nancy’s signature. Sanders wrote that: 


Pletcher had obtained with other information of his friend at the Bank, on a small slip of paper, a 
fac simile of the handwriting of Anne Slack, taken from the power of attorney granted by her and 
her sister, to Mr. Hulme.!°! 


Christmas gave Joshua a copy of Eliza Burchard’s signature, to be used in a forged Will. 
According to Georgiana: 


He brought a will of Eliza Burchard, of Westminster, and several other places, written by himself, 
and wished me to copy it. I did so. There was only one name written on it. He told me to disguise 
my hand, and write closer than usual, or I should not have room. He brought some ink of a peculiar 
description, in a small phial, to write it with, and also a strip of paper, with the name ‘Eliza 
Burchard’ written upon it. Fletcher said he had received it that same morning from his friend in 
the Bank of England, and that he (the clerk) had copied it from the original handwriting of the 
deceased in the Bank books ...1 


When Joshua’s house was searched a notebook was found which recorded information 
received. One entry was: 


Mary Hunt, Queen-square, Bristol... £1,210 — the dividends formerly recetved by Grote & 
Prescott. Attornies deceased. About £1500 stock and dividend.”!% 


Georgiana was probably referring to this notebook when she described her worry about 
having to be disguised: 


On expressing my alarm to Fletcher, and my anxiety to do nothing more in the matter, he assured 
me all was right; that he had heard from his friend in the Bank. He showed me a note he had 
received from him, on which there was a good deal of figuring. I saw the name of Christmas written 
at the foot of the note. 


Fletcher also showed me an unclaimed dividend book, in which several names were written against 
in [sic] the margin; he said his friend in the Bank had marked them as ‘dead! cases. I asked him 
what that meant. He replied, "They are dead law, and are the cases we seek.'! 


William’s first, unguarded and later suppressed description was correct. Christmas was 
giving Joshua ‘every information’. Whether or not Joshua passed on all the detail he had received,'” 
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William knew what was happening between them and he acted on the information wrongfully 
divulged by Christmas. He knew how Joshua and Christmas had got together — or at least what 
Joshua had said about that. Joshua ‘said, “How shall I explain how I met with this party?” I said, 
“You know how he met with you; you told me how it was; you have nothing to do but to speak 


the whole truth; that cannot possibly injure you...”"° 


Prosecuting counsel William Erle QC put it succinctly: ‘It could not be said that it was the 
ordinary business of an attorney to make use of a secret respecting unclaimed dividends.’"”” Nor 
was it ordinary to act on details and services obtained, as William himself put it, by ‘large bribes 
from Fletcher ... for information of this nature.” 


William’s finances, and loans from Joshua 


William received several loans from Joshua (see Chapter 3), usually at a very high interest 
rate, an indication that he desperately needed the money. There is direct evidence of his financial 
position. He had only £30 in the Bank when he was apprehended. At the same time, he was being 
sued by Iggulden, Puckle and Puckle for fees incurred before the end of 1841. One of their clerks, 
T.C. Thatcher, gave evidence at Mansion House: 


Mr. Bircham paid our account last week. We had sued Barber for costs, before Mr. Bircham became 
a partner; and Mr. Bircham honourably paid us the amount, finding Barber in difficulties.!% 


A law firm that is unable to pay its professional colleagues to the extent that they sue for 
their money is not in the best financial shape. William wrote that Joshua ‘exacted from me interest 
varying from 10 to 60 per cent. for such occasional loans, according to circumstances’; that he 
‘sometimes got him [Joshua] to discount a bill which I had received for costs, and for which he 
charged me 60 per cent... ie. at that rate per annum for a few days, to meet sudden emergencies.’ 
He was bitter that Joshua (at least once) required security: ‘I with great difficulty prevailed upon 
him to advance me £200; but before he would consent, he put me to the expense of insuring my 
life as a collateral security, which I accordingly did, for his benefit, in the Sun Insurance Office, 
besides which he made me pay him £15 per cent.’ He carried on paying at that rate: 


until Bircham purchased a share of my business in December, 1841. Shortly after this I gave 
Pletcher a check for £50, with notice that I should pay off the remaining £150, unless he would 
allow it to remain at 10 per cent., and dispense with my keeping up the life insurance. After a good 
deal of hesitation, and finding that I was in earnest, and doubtless well knowing he could not have 
made more or so much of his money, he assented to my proposal.!!” 


In the published version of his December 1844 Memorial, William added some explanation 
of why he borrowed at high interest, revealing his broader difficulties: 


Some explanation of my necessity for borrowing money at high interest may be necessary. At the 
petiod when I had the £200 of Fletcher, I had been disappointed in the receipt of a larger sum 
from a gentleman in the country, for whom I was town agent, who unfortunately failed. I had also 
some other losses; and the rapid increase of my practice required great additional outlay, and I 
deemed it wiser to borrow money, even at high interest, than to displease valuable clients by 
sending in their bills unasked for.!!! 


885 


One Man’s Justice 


In May 1842, Joshua wrote to him: ‘I am not in a position to lend at present,’ and implied 
that this might change if William could finish some of his transactions: ‘perhaps it might answer 


your purpose as well as mine to cause these matters [mentioned earlier in the letter] to be settled.’!” 
William still owed Joshua £150 at the time of his arrest." 


This borrowing was a feature throughout most of their relationship. On 29 July 1841 
Joshua wrote to him refusing to lend £200. He also complained about an unpaid Bill of Exchange, 
apparently signed by a Mr Knight (presumably William’s then partner). Exactly what happened is 
obscure, but it is probable that Knight had guaranteed a debt that William owed to Joshua. After 
being called on to pay the debt he was prevaricating.' 


William played down the possibility that he had received anything from Joshua in S/ack. 
Surprisingly, his argument was that he had borrowed another £100 from ‘a gentleman [who] has 
lately come forward to attest’ to that fact. This led to the logical deduction that he would not have 
needed to do take the loan if he /ad been paid something in S/ack beyond the small bill to Emma. 
This £100 loan was also at a high rate of interest. It was made shortly after S/ack was concluded, 
about April 1843.' By this spurious argument William revealed that in 1843 he owed at least £250, 
the equivalent of over £33,000 now, to two creditors at high interest. Late in the day, in 1854, he 
also revealed that an agent, ‘Stidolph had upon two occasions accepted bills for my 


accommodation, which I had honourably met when due.’'”* 


Alarmingly, William needed loans even after Bircham had come along and paid him 
‘£1,750 for one half of the business’,''” the equivalent of £236,000. Where was all the money going? 
No one knows. A kind assumption would be that William needed to live expensively to present 
himself to clients and others as a successful and prosperous man or, even kinder, that he gave 
generous support to his children by the two sisters who had worked for him. 


The power dynamics between William and Joshua were discussed in Chapter 25. Not only 
were they in a precarious balance arising from the risk of mutually assured destruction, but William 
was heavily dependent on Joshua for funding. For a new law firm, starting out with a sole solicitor, 
taking on new premises, expanding to take in various clerks and eventually a new partner, cash- 
flow difficulties are not unusual. But it is dangerous to rely upon a c/ent to help: because things can 
get very sticky very quickly if that client wants something done that is improper. Refusal is hard. 
In William’s case, standing up to Joshua could lose him existing property and litigation work, the 
unclaimed dividends cases, and the opportunity of acting for him (as his wealth continued to 
increase) for many years. Would this make him favour Joshua’s interests over other considerations? 
Ethical considerations? In the dividend cases, he was wholly focused on Joshua and rarely 
remembered even to make a gesture towards his supposed clients, Miss Stewart, Thomas Hunt, 
Eliza Burchard and Emma Slack. He was doing what Joshua required because Joshua funded him, 
gave him good quality work, was a great prospect for the future; and paid him on a ‘liberal scale’ 
for his help in the frauds. 


Before turning to William’s behaviour after his apprehension, there is an intermediate 


incident to consider: the visit of James Freshfield. 
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The solicitor for the Bank of England is here to see you 


William and Wilkins needed to dislodge the damaging evidence given by James Freshfield 
about his visit to William on 15 November 1843. It was a formidable obstacle. 


Wilkins deployed unwise, mis-placed aggression. William later distanced himself from 
that,'’® but also frequently lied about what Freshfield had said in the witness box. Thete is no 
justifiable reason to suppose that Freshfield was anything other than an honest witness who had 
made a good note of their meeting within an hour of it finishing. Wilkins put up a show at Mansion 
House, and before the jury, of being appalled that Freshfield could rely on his note. This led to 
bizarre exchanges in which he told the witness to “Put that paper aside ...’ - and to his speech: 


He would say candidly that he did not believe Mr. Freshfield. He would say candidly that he 
conceived Mr. Freshfield had given evidence which was not creditable to himself, and the reproach 
of which would, he believed, attach to him as long as he might live. Why should Mr. Freshfield — 
who one would suppose, was a man well able to recapitulate what he had seen or heard — come 
into the witness-box and read them a sort of brief?!! 


Wilkins knew that witnesses were allowed to use contemporaneous notes to refresh their 
memory. In 1850, the Court decided to squash him on this once and for all by expressing explicit 
support for Freshfield’s behaviour, by the phrase ‘very properly’: 


there are statements in Mr. Freshfield’s evidence very difficult to reconcile with the entire 
innocence which is now asserted, and we are led to place the more reliance on the evidence because 
the witness very properly committed the statement to paper immediately after the conversation 
had taken place. We have reason, therefore, to rely on its accuracy.!?° 


By accepting Freshfield’s evidence, the Court also rejected the attack on his failure to 
record that William had become ‘indignant’. An easy mark for a barrister is to get his client to 
come up with something, anything, that had happened and cou/d have been in the record of a meeting 
(but was not), argue that it highly relevant, and take the witness to task for omitting it. Juries fall 
for this. Judges, as just seen, do not. 


What impression would the jury have gained from what Freshfield told them? Mainly, that 
William was evasive and was desperately misleading his visitor. Lies or evasions are highlighted in 


the following, taken from Freshfield’s evidence: 


He said that he remembered the transaction (I am giving it now as written) that Miss Slack came 
to him with the will, which was quite regular; that the property was mentioned in the will; that she 
stated that her aunt had died about six weeks before; that he got the will proved, and got her the 
money; [1] which was all that he knew of the business. 


I asked him who the lady was (I meant the Miss Slack, living) he said she resided in some street out 
of Holborn; that she was a most respectable person, and he had no doubt the transaction was all 
right. 


I asked him if she was introduced, and by whom. He said yes, he had no doubt she was, but [2] 
he did not recollect by whom; that he would endeavour to recall the fact, but to him it was a 
mere matter of business, and [3] he knew nothing mote of it. 
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I told him that was quite inconsistent with the fact that he had himself been in communication 
with Captain Foskett some months before the alleged death of Miss Ann Slack, respecting this very 
property. [4] He said at first that he had certainly had some communication with Captain 
Foskett, but not, he thought, respecting this property. He could not recollect.!?! He spoke 
hesitatingly. 


Familiar now with how William operated, his underlying strategy becomes clear: keep the 
dialogue with Freshfield focused on Emma Slack and avoid any mention of investigative work for 
Joshua. All he did was get the will proved and get her the money? He knew nothing else of the 
business? He could not remember who introduced her! He thought his dealings with Foskett were 
about another property? This all nonsense, but there is no doubt that it is what William said — 


despite the attacks on Freshfield — because it has a coherence and a clear objective: to stonewall. 
William’s different versions of theit exchanges can be dismissed, such as: 


I said that the person who introduced the business to me was a highly respectable client. Mr. 
Preshfield pressed me very much to say who that client was.!2 


also informed Mr. Freshfield that I had reason to believe there might have been some mistake in 
the Bank books; for Fletcher had informed me that there were the names of two Misses Slack in 
those books, and that both were marked “dead” — Miss Slack, of Abbot’s Langley, as well as Anne 
Slack, for whose pretended niece, Emma Slack, I was acting.!%3 


William could not tell Freshfield that there was a mistake in the Bank’s records because 
that would lead to the obvious question: how do you know? He did not mention the error to 
Preshfield: that was a lie. Nor did he tell Freshfield that the introducer ‘was a highly respectable 
client’. How could he, when he could not remember who it was? It was Emma Slack, not the 
introducer, whom he said was ‘most respectable’.'* This lie was necessary for another tactic. 
William wanted to slip in something he had not said during the meeting, that the introducer ‘was 
a highly respectable client’ - to enable him to argue that he was protecting client confidentiality. 
Even apparently small lies told by William had significance. 


I showed him all my books and papers 


Unintentionally and indirectly, William coughed up one of the keys to the firmly locked 
fortress which his story had become — as he built and reinforced it over the years — in the petitions, 
the memorials, the books, and the letters to the press. This came from his repeated claim that he 
showed James Freshfield ‘all’ his papers. 


A solid chronology is needed to nail this down. Of the meeting with William on 15 
November, Freshfield said to William Erle QC: 


He then produced the probate, his ledger, and an account-book, which he opened. There was an 
entry in the ledger of £90 odd for the proctor's bill, and £15 odd for his attendance. He said that 
was all he got out of the transaction, that his bill, as cast, amounted to £13 odd, and Miss Slack 
made it £15. The book showed the produce of the stock, £4500 odd on one side, and was signed 
"Emma Slack". She had signed his book. I do not remember which of the books that was in. The 
entry was only signed in one, as recognising or proving the account.!?5 
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William had shown Freshfield very little. The probate was already on the Bank file. The 
ledger was simply a record of receipts and payments, such as the £90 for the proctor. The account- 
book seems to have been a final record of money movements, to be signed off by the client. 
Nowadays, a solicitor often sends such an account to the client with a copy to be signed and 
returned. 


Freshfield mentioned no correspondence or notes of attendance with Emma, or with 
Joshua. 


Just over three weeks after Freshfield’s visit, on 9 December 1843, William told the bench 
at Mansion House: 


When I was with Mr. Freshfield I showed him all my books and papers.!*° 


This was inconsistent with William’s refusal to disclose Joshua’s name to Freshfield. How 
could he show a// his books and papers without disclosing the name? The answer, as alert readers 
will remember, became apparent later. 


At trial, Freshfield responded to Wilkins, denying that William showed him his diary or 
offered to do so: 


Mr. Barber did not show me his diary. I will swear he did not offer to do so. ... Mr. Barber 
produced two books, and I really do not speak positively in which it was I saw the entry of £90 
odd, and £15. I will swear I saw it in some book. 


In his speech, Wilkins stopped short of saying that William had actually shown Freshfield 
his papers. There are two versions of what he argued, but both stick with William making an offer 
only: 


Morning Post 


he offered Mr. Freshfield every information then in his power. He offered him his books for 
perusal, and he told him he had all the papers in the case, which were accordingly found in proper 
order, complete and constructed, three weeks afterwards.!?’ 


The published version of Wilkins’s speech 


he offers to lay before him his retainer, his papers, and books, furnishing every fact and 
circumstance connected with the affair ...128 


The significance of two other comments in Wilkins’s published speech will be discussed 
below, but they are noted here to preserve the chronology : 


they [the Forresters] never saw him once in company with Fletcher, they never saw Fletcher visit 
his office, nor have they discovered one paper writing to show that a line of correspondence had 
passed between them.!? 


DANIEL FORRESTER gives the history of his search for the Sanders's, he describes the 
ransacking [sic] Barber’s offices, and states that he found all the papers referring to this transaction 
bound up together at Barber’s office, with the name of “Slack” on the outside, in large letters, in 
Barber’s handwriting, and this, mind, again, gentlemen, I beseech you, is three weeks after the all 
important visit of Mr Freshfield.'°° 
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After his conviction, William told the Court on 22 April: 


Mr. Freshfield called on me about post time on the 15th of November. I produced to him all the 
documents I had relating to this transaction.'! 


‘Produced’ is a clever word to use. William wanted to give the impression that Freshfield 
had seen all his documents. But that is not necessarily so when documents are simply produced to 
someone: they may choose not to read them. Note again his use of ‘this transaction’ to silently 
distinguish what was formally done for Emma Slack from what he did for Joshua. 


While speaking to the Court, William might well have startled the judges, the prosecution, 
and perhaps his own counsel, by obliterating Wilkins’s point that no correspondence was found 
between him and Joshua. How did he do this? By producing it: such as Joshua’s letters to him of 
22 November and 29 December 1842, 9 and 23 January 1843, and Bircham’s ‘sufficiently killed’ 
letter of 31 March 1843. The logical deduction from this, previously discussed, is that William had 
separate files: one each for the formal work for Emma Slack, Elizabeth Stewart, Eliza Burchard 
and Thomas Hunt; and another (or others) for what he did for Joshua in these cases. And he had 
prevented Joshua’s files from falling into the hands of the prosecution. 


This explains why Wilkins eased off slightly when he published his speech. The press had 
reported him as saying there was not a single paper: ‘which showed that there had been any 
correspondence whatever’ about Slack (The Times); ‘to indicate that Barber and Fletcher ever 
corresponded in the slightest degree respecting this transaction...’ (Morning Post). His published 
version was rather drier: ‘nor have they discovered one paper writing to show that a line of 
correspondence had passed between them.’'” If any confirmation were needed that Freshfields 
did not find all the documents, Wilkins provided it. 


He also insisted that ‘when [Barber’s] papers were seized all the documents connected with 
this transaction were found, tied up together, and endorsed, “Re Slack’”. Wilkins studiedly using 
‘this transaction’? Mmm. And what he said was true only if the concept of ‘this transaction’ was 
properly limited to what was done for Emma Slack. 


In May 1844, William stuck to the language he had used in his speech the month before, 
and added some underlining: 


When Mr. Freshfield called upon me in November I readily produced to him all my books and 
papers and gave him every information I possessed connected with the Business except the name 


of the party who introduced the Business to me.!*8 


Note the new claim, not only that papers were ‘produced’ but that William ‘gave’ (not 
merely offered) Freshfield “every information’ he had about the ‘Business’. He could not resist 
tweaking this a little more in the following December (‘produced’ reverting to his original Mansion 
House version, ‘showed’): 


I immediately showed him all the papers, and gave him every information I possessed, except the 
name of the client who had introduced the executrix.!54 


A toning down, followed by a ratcheting up of what William claimed to have done: at 
Mansion House, he started with ‘showed’; Wilkins went with ‘offered’; William came up with 


890 


One Man’s Justice 


‘readily produced’; and by December 1844 he had ‘immediately showed him all the papers’. And 
he moved from all information about ‘the transaction’ to ‘the Business’ and ultimately to ‘every 
information I possessed’. 


William did not foresee the Internet. He probably felt safe in publishing his side of the 
story in local Australian newspapers. While The Times and no doubt many other major British 
publications were shipped to Australia, the UK market for the Hobart Courier was, if it existed, no 
doubt very small. In a letter to its editor in May 1847, William was forthcoming: 


Upon the 9% of November, 1843, about eight months after the settlement of the executorship 
matter, Mr. Freshfield, the solicitor of the Bank of England, called at my office, and enquired into 
the business. I produced all the papers and our office books, in which the original 
correspondence with Captain Foskett was entered, as well as the recent matter of the 
executorship.!% 


He was savvy enough to use that usefully vague ‘produced’ again, but here he is at least 
starting a journey towards the truth of what documents existed: his office books showed the 
correspondence with Foskett and ‘the recent matter of the executorship.’ The intended implication 
is that Freshfield looked at these documents. (The correspondence proved at trial was from 
Foskett’s possession: original letters from William and Foskett’s own copies of his replies, save 


'°) But it is the omission which is 


that one seems to have been produced to him by Wilkins. 
significant: there is no claim that William’s correspondence wth Joshua could be seen. That would 
creep in later. 


The unexpected handing up of documents at the Old Bailey is the starting point for the 
realisation that William had separate files for the formal ‘transactions’. In Stewart, the Greyhound 
Inn bill suddenly appeared (but, suspiciously, no other evidence of the date of his trip to Marlow). 
In S/ack, William disclosed, the day after his conviction, some of his correspondence with Joshua, 
and the strange ‘extract’ from a letter supposedly sent by Christmas to Joshua. Other documents 
trickled out later. In his Petition of May 1844, he quoted two letters he wrote to Joshua, dated 23 
December 1842 and 24 January 1843. He also revealed, in an unguarded moment, that there must 
have been much more: 


All my communications with Capt. Foskett were regularly reported to Fletcher as to a client by 
whom we were employed as appears in our Books.!97 


William first reproduced the letter he had sent to Joshua immediately after Freshfield’s visit 
in his December 1844 Memorial. He had mentioned, but not provided, it to the Court on 22 April. 
Joshua’s letter to him of 20 July 1842, found only on his return to England, appeared in the late 
1840s. A letter from Dr Pott in Svewart, dated 21 September 1840 was ‘found’ after 1850.'** Not 
only did he create and maintain separate files for Joshua, but he had also successfully secured them 
from prying eyes. 


The conclusions from all of this should be obvious by now. William showed Freshfield 
some records for Emma Slack’s transaction — the probate, a ledger, and an account-book — but he 
did not show or even mention the related file for Joshua. The core lie was (often repeated in slightly 


different form): ‘I readily produced to him all my books and papers and gave him every information 


I possessed connected with the Business.” He had already lied at Mansion House on 9 December 
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1843 when asserting that he showed Freshfield a// his books and papers. He did not offer 
Preshfield anything that would identify Joshua — such as his diary. Yet, years later, he and Stephen 
cooked up a strange argument: that the name was prominent in documents ‘produced’ but 
Preshfield had refused to look at them, despite his evidence that he had looked at what was shown 
to him. 


Another invention is the once-only, melodramatic claim that William exclaimed “That 
implies a forgery!’ 


That William had kept Joshua’s files in S/ack and Stewart destroys his claim to have 
produced all documents and papers. And it is deeply incriminating. He probably kept separate files 
from the outset, bearing in mind that Szewart was the first transaction. This was to allow him, if 
challenged, to disclose the ‘transaction’ file but not Joshua’s covering the investigation. Moreover, 
that is what he did. William, like Joshua, was constantly alert to precise wording and to the 
placement of markers to help him answer any investigation that might come along. An alternative 
scenario is that William had one file for all the work in individual transactions but after Freshfield’s 
visit, he stripped them of communications with Joshua. That too would condemn William. It is 
more likely that he kept two files, since he apparently billed them separately — something which 
enabled him to claim that he had been paid very little because he would mention only the fees he 
charged to Emma ev. a/. for the ‘transaction’ and not what he charged to Joshua’s account. 


In the end, by preventing Freshfields from getting hold of his files for Joshua, William 
concealed considerable evidence. And he had the cheek to let Wilkins deploy the argument that 
“There was not a single paper or document which showed that there had been any correspondence 
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whatever between Barber and Fletcher as to this transaction’ and then produce (some of) that 


very correspondence the next day. 


Before drawing everything together, it is important to recall how William conducted 
himself after his apprehension and during the long campaign to clear his name. Not all of this 
behaviour is directly relevant to potential complicity in the frauds, but some sheds light on what 
he understood or suspected: his drip-feeding of documents from Joshua’s files after conviction 
reveals his careful planning during the frauds (keeping separate files, intending to hold back 
documents, planning to disclose only the transaction files); his tactics with James Freshfield were 
too solid to have been thought up on the spur of the moment (again, the existence of separate 
files; carefully managed disclosure; and inability to remember the detail of the transaction and who 
introduced the client). 


Switch off the lie detector before it explodes. 
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Chapter 39 — Conduct of the Defence and the Campaign 


The conduct of Capt. Foskett deserves a stronger term than negligence; ... to [his] 

. fatal mis-statement my catalogue of woe and misery is undoubtedly attributable. Had 
the presumption of residence been supported, instead of negatived, by an accurate 
statement of the age, I should certainly not have considered the disagreement in the 
writing as sufficiently conclusive. Indeed it is probable that her writing would never have 
been asked for, but that the combined facts of age and residence would have been 
satisfactory to me, and I should have had the pleasure, and the pecuniary benefit of 
introducing her to her property as I did with the Robins’ family, David Smith’s family 
and several others. 


William Henry Barber! 
William’s defence began before he was arrested. 


He hid Joshua behind a false name. He kept separate files to hide their contact. He lied to 
James Freshfield when they met on 15 November 1843. 


On the day of his apprehension, 9 December, he lied to the Court when he claimed that, 
at that meeting, he had shown Freshfield all his papers. He ensured that Freshfields did not get 
hold of his correspondence with Joshua in either S/ack or Stewart. 


Stewart 


In Stewart, no doubt because it would not have helped, William did not reveal any 
contemporaneous’ correspondence with Joshua. 


Hiding documents 


Much important evidence was consequently not seen in the Szewart trial. The only letter 
between William and Joshua ever mentioned in S#wart was not reproduced or quoted, but only 
referred to briefly, in the May 1844 Petition: 


In Stewart I was acquitted without hesitation but in addition to the evidence given is a letter written 
to me by Fletcher in the hands of Mr. Bramall from which it will be clearly seen that he introduced 
the pretended Mrs. Stewart to me as a regular and honest client.3 


He chose not to mention this letter in his December Memorial, even when dealing with 
Joshua’s introduction of Miss Stewart: 


When I had been concerned for him about a year, he introduced to me a Miss Stewart as a client. 
She was a very old and infirm, but respectable looking person; and represented herself as the sister 
of one John Stewart, who had died leaving some money in the funds. Administration had been 
applied for, but finding the aid of a solicitor necessary, Fletcher introduced her to me.* 


The prosecution would have wanted to see the letter of introduction and would probably 
have used it as evidence of the relationship between William and Joshua. 


William must have hidden many papers in Szewart including some already commented upon 
and which, if he was telling the truth, would, or might, have excu/pated him, such as: receipts for his 
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travel to Great Marlow dated in October rather than in May or June; and, importantly, the ‘written 
depositions’ he took from the old men in Marlow. In his Pamphlet and books (long after the trial, 
of course) he wrote: 


I went down and examined Hyatt and the other witnesses, and there stands the entry my diary, 
recording my examination of HYATT and seven other witnesses on that very day; and on the 
following day is charged an attendance upon Fletcher, reporting to him the particulars I had gleaned 
from these several persons. ... [G]in with water was delivered to the witnesses, whose written 
depositions I took in his [Hyatt’s] presence. 


The dangerous inference for William is that the receipts were probably not dated in 
October, and the depositions were unhelpful too: either in their content or because of a date 
endorsed on them. 


William wrote very little about Sewart in his various publications. He relied on it as 
evidence of his innocence overall, but of course he was acquitted on the restricted question of 
what happened, or did not happen, before 31 July 1840. The whole story in Stewart was highly 
relevant to the bigger picture and showed that he should have backed away from Joshua with 
alacrity. 


Wiliiam’s explanation of Stewart 


Because Stewart came up in the Court cases about his certificate to practise, William 
explained it in his 1854 book (considered in detail in Chapter 35). In brief, William lied about the 
evidence of Robert Loosely of Marlow, correctly stating that when cross-examined by Wilkins, he 
said, ‘I will not swear that I said a word about Stewart’s country, it is so long ago’, while ignoring 
Loosely’s answer to a question from the Court: ‘I am sure I told the gentlemen, that Stewart had 
William also claimed that Pickerings had Miss Stewart’s address 


told me he came from Scotland.” 


and so could choose to visit her, again neglecting to mention that he had not left the copy affidavit 
with Mr Besant on 1 October 1840. Nor did he write that the meeting ended with him taking away 
questions which he was expected to answer. Pickerings, not unreasonably, must have assumed that 
those answers would be forthcoming, obviating the need for any visit to Miss Stewart — not that 
there is any evidence that visiting her occurred to them or was suggested by William. 


The unpaid legacy duty in Stewart 


William’s final argument in Stewart was about the unpaid legacy duty, and it is quite obscure: 


The Court observes, “Mr. Barber did not pay the duty although it is sworn that money was given 
to him for that purpose.” This is not the case [-] the only statement that I had the money is to be 
found in a letter written by Fletcher to me, produced at the instance of the Law Society. As the 
Court assumed the evidence of the payment to be the sworn testimony of some witness, I have 
just reason to suppose that the real groundwork of the charge, Fletcher’s letter, has been 
overlooked. The letter is dated 20th July 1842 [-] it will be found printed in order of time at page 
43 and is important, as showing how completely Fletcher had succeeded in deceiving me up to the 
date at which this letter was written.’ 


A reader might take from this that William was denying that he had received the money to 


pay the Stamp Duty or had failed to pay it over. But William had for some years admitted — or at 
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least not denied — that he had not paid this duty. Even in the above passage, very precisely worded, 
William does not claim that he did not have the money. His denial — “This is not the case’ — is of 
the Court’s finding that there was sworn evidence of him having the money. Whether or not that is 
true, Master Turner concluded that William had it by 22 October 1840 — and no one disputed that 
it had not been paid, leading to Griffin being chased for it by the Stamp Office. The Master’s 


report included: 


It appears that the duty payable to the government in respect of the estate of the intestate, was paid 
into the hands of Barber; the exact time when it was so paid does not appear, but my impression 
is, that it was so paid on the 22.4 Oct. 1840, being the day of the payment to the pretended 
Elizabeth Stewart of the £739 10s before mentioned, or about that time; and it thereupon became 
the duty of Barber to pay over the same to government at the Legacy Duty Office at Somerset 
House, but he never did so, nor has the duty ever been paid at all. Barber states in an affidavit, 
sworn by him on the 15t May, 1849, that he believes it to be true, that it (the amount of the duty 
aforesaid) was originally paid to him, but he also believes that it was, immediately on its being 
applied for, paid over to either Fletcher or to one Griffin ... ; but in my judgment there is no 
ground for supposing that Barber paid over the money to either of these parties; the evidence 
rather points the other way. 


Another ‘pardon?’ moment. William accepted in his own affidavit, of 15 May 1849, that he 
had received the money? But he then came up with the nonsense, as discussed in Chapter 31, that 
instead of paying it to the Stamp Office he released the money to Joshua or Griffin. What was he 
saying in 1854? Nothing much, apart from leading the unguarded reader to think that he had not 
received the money? He wrote, ‘the only statement that I had the money is to be found in a letter 
written by Fletcher to me, produced at the instance of the Law Society.’ Untrue: there was sworn 
evidence before the Court that the money had been given to him — his own affidavit! Still, it is 


unclear what he was arguing. 


He was trying to link the allegation with Joshua’s letter to him of 20 July 1842: ‘the only 
statement that I had the money is to be found in a letter written by Fletcher to me, produced at 
the instance of the Law Society.’ Well, apart from your own sworn evidence, William. He claimed, 
‘Just reason to suppose that the real groundwork of the charge, Fletcher’s letter, has been 
overlooked.’ No: the groundwork, the allegation, of failure to pay was raised at trial in 1844, by 
Griffin in his evidence, and by Georgiana in that part of her confession which was read out. 
William slyly wrote that the letter of 20 July was ‘produced at the instance of the Law Society,’ 
again causing an incautious reader to assume that it was produced by the Society. William had only 
disclosed the existence of this letter in his Pamphlet of 1849 and, no doubt, the Law Society asked 
that 4e produce the original at the trial. At the hearing in 1850, Wilkins ‘read from Mr. Barber’s 
pamphlet (p.10), a letter written by Fletcher to Barber on the subject of this legacy duty, which 
latter, he contended, showed how artfully and cunningly that person had acted, and which, he 


contended, showed that Mr. Barber was not an accomplice in any fraud.” 
The magical letter of 20 July 1842 


All of this leads up to an allegation that the letter ‘has been overlooked,’ to enable William 
to argue, again, that it was evidence of how Joshua had deceived him. Previously, he had put the 
letter forward simply as evidence of Joshua’s deviousness; only after Sir George Stephen had 
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inflated its effect to a complete exoneration did he emphasise it again. His allegation that it had 
been overlooked was part of the whole purpose of his elucidation of the judgment: to identify 
alleged errors by the Court. Not only was there no error here, but his convoluted introduction also 
laid bare his attempts to subtly mislead — and an outright, if amusing, lie, or mistake, about the 
absence of sworn evidence. It demonstrates just how far he would go in throwing confusion in 
the face of the sceptical reader - or in leading the supportive reader happily up the garden path. 


Evidentiary documents in general 


The prosecutions were based almost exclusively on what Freshfields had obtained from 
William’s brief transaction files and records held by the Bank and other official sources. His 
correspondence with Captain Foskett was mentioned at a Mansion House hearing. The Captain 
said: ‘I gave up all my letters to the Bank on the first investigation.” 


What documents did William have, which the prosecution did not? In his speech of 22 
April 1844," he referred to several, and he had the originals: 


The originals of all the letters read were handed to the judges, Barber reading from copies. 


He produced six documents and made one reference to the office diary. The seven items 


mentioned were: 


(1) The ‘extract’ from a letter by Christmas to Joshua reporting the outcome of his comparison 
of signatures. 


(2) A note of an instruction from Joshua to William’s clerk, Macnamara (who also made the 
note) ‘Miss Anne Slack, of Abbots Langley, Herts, is not the same person as Anne Slack, 
late of Smith-street, Chelsea, whose will has been lately registered, and that Miss Slack of 
Abbots Langley is still living.’ This is presumably from a diary, but, oddly, William only 
asked for his diary to be produced to him a few minutes /a#r, leading him to read numerous 
extracts from it. 


(3) Joshua’s letter to William of 29 December 1842 — including ‘Miss Slack's letter has been 
handed to my friend, and I shall hear from him in the course of a day or two, when I will 
let you know the result.’ 


(4) Joshua’s letter of 9 January 1843 informing William that he was going to Bath. 


(5) Bircham’s letter to Joshua of 31 March 1843 — the ‘sufficiently killed’ and ‘without any 
questions being asked, and without an interview’ letter. 


(6) Joshua’s letter to William of 22 November, 1843 — ‘I have not heard anything more of the 
Bank business and I suppose that you have not.’ 


In Court, William also spoke of the letter he sent to Joshua immediately after Freshfield’s 
visit, but it is not clear whether he handed up a copy. He quoted it in full in his Memorial of 
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December 1844. In May 1844 he was able to quote verbatim from many documents, including 
letters he had sent, with the explanation ‘All the letters to Fletcher are printed off into the Letter 
Books of our firm’: 


1. His own letter to Joshua of 23 December 1842. 

2. The letter from Jane Slack in Bath, dated 19 January 1843. 

3. His own letter to Joshua sending Jane Slack’s letter and observing that ‘there could be little 
doubt that this was the party’ — the letter is paraphrased rather than being reproduced in 
full. 

Joshua’s reply of 24 January 1843. 

William’s letter to Jane Slack of 24 January 1843. 

His letter to Joshua of the same date. 

Jane Slack’s reply dated 25 January 1843. 

The letter from ‘Jos. James’ withdrawing Jane’s claim, dated 26 February 1843. 


SO 200: SN Gn Oe PS 


A letter (not reproduced) sending to Joshua this letter from Jos. James, paraphrased as 
commenting that it was ‘an extraordinary sort of communication but that at all [accounts] 
it might [never] be ascertained whether this party was the owner of the Stock.’ 


None of these were before the jury at the Old Bailey. Nor did he reproduce them in any 
version of his Memorial of December 1844, although he did refer back to his April speech and his 
May Petition on one specific point: 


If, Sir, you will take the trouble to refer to the “Times,” of the 23rd April last, containing my 
address to the Court, or to my memorial addressed to you from Millbank, it will be seen that the 
letters of this pretended Jane Slack were regularly sent to Fletcher, and that at the same time he 
affected to me to have no knowledge of her whatever.!! 


After including this correspondence in his May Petition, William decided not to publish 
copies of his various exchanges with Joshua. There is no evidence that anyone asked the Home 
Office for permission to see the May 1844 Petition or indeed whether that was even possible. 
Having disclosed these letters, William wanted them forgotten or unavailable to anyone. He even 
directed the Home Secretary away from the December Memorial and instead (with underlining in 
the original), ‘to consider my whole case as set forth in the pamphlet’ when he sent his August 
1848 Memorial.'* He realised the danger in reproducing several letters: an accusation that he had 
kept back a separate file of correspondence with Joshua. 


This catches William in another likely lie (by omission), one that he continually deployed, 
even though he only thought of it on the Agincourt. William told Charles Freshfield in his letter 
from the Cape of Good Hope of 21 September 1844, and repeated to the Home Secretary, that 
he had not interfered with evidentiary documents: 


But there is one proof of innocence which no prejudice, no perversion of reason can possibly 
misconstrue. I mean the entire absence of all preparation for my defence. I point this out to your 
attention because it is a fact which, if not already within your knowledge, may be easily and clearly 
ascertained. The two things indispensable for my defence were my Books and Papers connected 
with the business, and adequate funds. Both were at my command, but with neither did I provide 
myself. Not one of the papers in either of the matters had been disturbed, or even referred to from 
the time your brother called, until they were taken possession of by him.'> [emphasis added] 
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His version of December 1844 was: 


The prosecutors know well that no attempt was made to escape, and it must be also as evident to 
them that not the slightest preparation was made for defence. For the latter purpose 2 things were 
indispensable namely, the papers in the different matters with the Books in which the different 
letters and other entries were made together with an adequate supply of funds. I neither secured 
the one, nor made the least effort to provide myself with the other. ... As to the papers, they were 
not so much as referred to since I submitted those of Slack to Mr. Freshfield. They were all 
left in the places where they were severally deposited when the respective matters were 
settled. The consequence was that the prosecution selected whatever they pleased for the support 
of the charge against me and my partner and his friends (as they assumed to be) carried off the 
remainder.'4 


There is a deep dishonesty in this. William insisted that ‘not the slightest preparation was 
made for the defence,’ one example being that he had not ‘secured’ and did not ‘provide myself 
with the papers. Of course, he had done exactly that. 


Otherwise, William worded what he wrote meticulously. Even if he had kept separate files 
from the outset, he could rationalise the statements that the papers were not ‘disturbed’ and were “all 
left in the places where they were severally deposited when the respective matters were settled.’ 
There was no disturbance to the papers because none was necessary. 


He was very precise. The initial assertion, to Charles Freshfield, is that nothing was done 
with the papers etween the visit of James Freshfield and William’s arrest. 


His comment to the Home Secretary is, at first sight, more ambiguous: ‘the papers ... were 
not so much as referred to since I submitted those of Slack to Mr. Freshfield.’ What did he mean 
by ‘submitted to’? His ‘showing’ of all his books and papers on 15 November 1843 or their 
identification and removal around 9 December? The inference must be that he meant his 
disclosure of some records to Freshfield on 15 November, because ‘submitted’ implies that they 
were supplied voluntarily or proactively.’” Consequently, both statements refer to the petiod 
between visit and arrest, although to understand that requires close reading. 


These assertions, William would say, if necessary, were true: either he did not need to 
disturb the papers because they had been kept separate before James Freshfield called; or, even 
though he had disturbed them at some point, he had done so before the visit. An exit route is set 
up: in the December version, William added, “They were all left in the places where they were 
severally deposited when the respective matters were settled.’ That does not mean much if he had 
placed his correspondence with Joshua somewhere away from his office when the ‘matters were 
settled’, 


William left himself yet another emergency exit: the papers submitted to Freshfield were 
‘those of Slack’ by which he could argue he meant Emma Slack’s file (and not Joshua’s), such as it 
was, for the obtaining of probate and the money from the Bank. 


Although there is less published information about the Burchard and Hunt transactions, the 
Mansion House hearings reveal that, again, the prosecutors seem to have had none of the 
correspondence between William and Joshua. In Burchard, the case rested on the formal documents 
such as probate and bank records and one letter from William to ‘Miss Burchard’ which had been 
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returned by the Post Office. That would, in line with the other cases, have been on William’s 
formal file for Miss Burchard. The same picture is seen in Hunt, where no correspondence between 
William and Joshua was produced. 


The very strong evidential inference from all four cases is that William concealed a fine 
hoard of documents. 


Changing declarations, memorials etc. 


There is incontrovertible evidence that William made numerous changes to documents 
which he then presented as true copies of the originals. 


Declarations and statements 


Given William’s intense reliance on his ‘exoneration’ by Joshua, the best starting point is 
his second Declaration. 


The original bears a handwritten insertion of text, its purpose being, as a lawyer would 
wish, to diligently establish that Joshua was present when each of the impostors met William: ‘[- 
they having respectively represented themselves to him, in my presence, as Elizabeth Stewart, Eliza 
Burchard, Thomas Hunt, and Emma Slack’. The writer of the second Declaration was ensuring, 
probably directed by William, that all four transactions were covered, because the first had only 
mentioned S/ack. As seen in Chapter 27, the original and the changed versions of the second 
Declaration were clearly drafted by a lawyer, and a sharp one at that. From his vast knowledge of 
legal practice Joshua opined that, in the transactions where was ‘nothing to excite the suspicion of 
a [later any] prudent solicitor,’ and, with his surgeon’s knowledge of the criminal law, he had 
surprisingly firm views on the legal implications of a separate trial, namely that William ‘by calling 
myself and the other patties accused, ... he must have been not only acquitted, but completely 
exonerated from the slightest culpability.’ If only barristers would give such firm advice in real 


CaSCs 4... 


When William copied the second Declaration into his handwritten Memorial of December 
1844, he added an emphasiser ‘whatever’ — “Barber had no knowledge whatever’ — about the 
impostors brought to him. He made many more changes when he published the Memorial. These 
can be seen in Chapter 27. 


The Declaration became dec/ared in the presence of Charles Fuller, the ship’s surgeon, when 
the original had recorded merely that it was signed in his presence. By 1848, this had been elevated 
to having been ‘attested by’ Fuller.'° 


William deleted, “The above statement was committed to writing by me from the 
instructions of Joshua Fletcher. William McCallum’. He moderated an authoritative statement by 
(supposedly) Joshua about William’s fees: ‘Barber had no share ef, or etket participation in the 
proceeds of the above transactions, or either of them, beyond his prepetand-esual professional 
remuneration.’ This was a lawyer removing hostages to cross-examination: What ‘other participation’ 
did you have in mind, Mr Fletcher? How do you know Mr Barber's charges were ‘proper and usual’? What is your 
expertise in the assessment of solicitors’ costs? Similarly, he realised that he had gone too far in having 
Joshua say that he, William, had had no suspicion and so added a caveat: “He had therefore no 
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reason to suspect, as far as I know, that aayef the cases for which he has been prosecuted were 
in the slightest degree irregular; or improper’. 


Mote substantively, the second Declaration asserts that it was Joshua who noticed that Miss 
Nancy could not have been the beneficiary because she was supposedly too young to have 
executed the Power of Attorney. But William’s own position on this, and the truth, is that he 
realised this — when Foskett estimated her age at 27. 


While considering William’s alterations to Joshua’s Declarations, recall also that he lied to 
the Select Committee when claiming that there was no influence on Joshua from him directly or 
indirectly: 


Then, did you directly or indirectly, either by yourself or anybody else, endeavour to induce Fletcher 
to make any confession or statement in your favour? 


Certainly not; I always held myself aloof from him.’!” 


In truth, Joshua was subjected to relentless and repeated pressure, in prison, at Woolwich, 
on the journey to Norfolk Island, and while confined there (as set out in Chapter 27). William tried 
three times to get him to make a statement while they were in custody, including expressing his 
wish ‘that the Sheriffs should be present while I read a declaration which I have drawn up, and 
which I want Fletcher, Sanders, Mts. Sanders, and Mrs. Dorey to sign.’'® This comes from the 
hearing at Mansion House on 3 May 1844, which, if you read only William’s publications, never 
happened. You will not come across these three incidents or a recognition that Joshua refused to 
provide a statement and incriminated William. 


William’s friends ‘remonstrated’ with Joshua (Smith); persuaded him to allow them to write 
down ‘the truth’ ‘after much pressing’ (McCallum); ‘interrogated him ... at great length’ (McCallum 
again); spoke to him repeatedly (‘several conversations — Cuttriss); allowed William to question 
him (Puller); were ‘induced to speak seriously to Fletcher ... and ... urged him to enter into a 
detailed narrative’ (Smith again); ‘again and again examined ... Fletcher — both privately and in 
company with legal friends (Naylor); ‘strictly examined’ and ‘interrogated’ him, when he was 
seriously ill (Naylor and Deputy Assistant Commissary General Smith); ‘took great pains’ to 
question him’ ‘at different intervals’ (Rogers); ‘examined’ him (Price, according to William); ‘took 
the opportunity of interrogating Fletcher and myself (Browning, according to William). 


Ridiculous as it seems at first sight, Joshua’s allegation in 1849 suddenly resounds (a little): 
‘Some friends of Barber on Norfolk Island whom he had the good luck to persuade into the belief 
that he was innocent, hinted that I should be punished if I did not make a statement in favor of 
Barber!’ Joshua might have wanted to stay on the right side of William’s supporters as potentially 
influential men or indeed as unpredictable convicts. 


Focusing on individual changes should not obscure the overall dishonesty in making any 
changes when presenting a document as a proper copy, particularly when it was so critical to 
William’s case. He relied on silently amended papers before the Home Secretary and in later Court 
hearings. 
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William McCallum’s statement(s) — a shambles 


It is not necessary to repeat the shenanigans around William’s various versions of and 
extensive changes to statements made by his friend William McCallum: see Chapter 27. But two 
matters ate of interest here. The process of writing the statements began with McCallum receiving 
‘the particulars’ from Joshua and recording ‘the purport of what he heard. Then it became that 
McCallum ‘committed his statement to writing’. By 1848, William wrote that Joshua ‘dictated’ the 
statement to McCallum.” 


In the published version of McCallum’s statement, William also removed a relatively 


anodyne paragraph and inserted a new one, making one of his favourite points with more colour: 


The scorn and abhorrence with which Barber has always expressed himself in reference to Fletcher 
has been quite in keeping with his manner towards him. As a natural consequence, a feeling of 
marked hostility manifested itself throughout the voyage, and which evidently continues to this 
moment. I myself have been upon terms of civil intercourse with Fletcher, and I solemnly declare 
that every circumstance which I could elicit from him in reference to the business for which Barber 
is suffering, tended to confirm and illustrate the perfect innocence of the latter.” 


John Smith, convict 


William took a similar approach to a statement by John Smith, a convict who had been 
with Sanders in Millbank Prison. His statement was also written out by McCallum, even though 
Smith was an educated man himself (albeit very sick). Like the Declarations of Joshua and Sanders, 
it reads as if drafted by William. And again, the published version is enhanced with another 
assertion of hostility between William and Joshua. A final statement from Smith was made just 
before his death. When he published it, William was unable to resist a lawyerly improvement: 


although there has been an evident hostility between them ...?! 
although there is, and has been throughout, an evident hostility between them ...” 


William, rather obsessively, decided that there ‘has been’ (i.e., in the past) hostility was not 
enough. It had to be in the past, throughout their time as convicts, and in the present. 


It is one thing for William to tweak arguments he made, but when it came to changing 
what was in signed statements he was interfering with evidence (that he put forward as exculpatory). 


The Big Excision 


William’s mutating arguments were expressed in his post-conviction speech to the Court, 
his Petition of May 1844, his Memorial of December 1844, and his subsequent books including a 
much-changed ‘copy’ of that Memorial. These have been considered throughout this work and 
most will not be repeated. One of the most significant changes (Chapter 25) is the deletion of a 
chunk of text on publication of the Memorial, to hide his comments about ‘pecuniary benefit’ 
(which meant, he let slip in 1854, that he was paid on “a liberal scale’). 


The excision also removed, firstly, a dangerous admission that all hung on Ann’s age and 
that, if it had been correctly reported by Captain Foskett, together with her former residence in 
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Chelsea, her signature would probably never have been sought and ‘the combined facts of age and 
residence would have been satisfactory to me.’ This line was taken in order to blame Foskett for 
what then happened. Secondly, William had made an even more explicit and ill-advised attack on 
Foskett, including an accusation that he had prevented William from seeing Ann. That had to 
come out, because it was a serious lie (William had declined the offer and never wrote to Ann, as 
he could have done) — a lie that would be easily identified if someone consulted Foskett’s evidence 
to the Old Bailey. The attack was: 


The conduct of Capt. Foskett deserves a stronger term than negligence; for he, as admitted upon 
cross examination, told me his sister in law was only 27 years of age, whilst she was 37 or 38... to 
this fatal mis-statement my catalogue of woe and misery is undoubtedly attributable. Had the 
presumption of residence been supported, instead of negatived, by an accurate statement 
of the age, I should certainly not have considered the disagreement in the writing as 
sufficiently conclusive. Indeed it is probable that her writing would never have been asked 
for, but that the combined facts of age and residence would have been satisfactory to me, 
and I should have had the pleasure, and the pecuniary benefit of introducing her to her 
property as I did with the Robins’ family, David Smith’s family and several others. Capt. Foskett 
never allowed me an opportunity of judging of the lady myself, although it appears she was 
at our office door one day in a cab, whilst he was conversing with me within.” 


The Big Excision also removed William’s response to Foskett’s evidence that he had been 


asked whether Miss Nancy was a person of strong nerves: 


I endeavoured to ascertain something of the lady’s mind to judge of the probability of her 
ovetlooking such a large sum of money. 


Strong nerves are not needed to remember the existence of an investment (nor weak nerves 
to overlook it). William no doubt reflected on that — and never again tried to explain what lay 
behind his question to Foskett. Why? Because the query was completely unnecessary to his task of 
checking whether Miss Nancy was the beneficiary; he was actually assessing whether she would 
have the mental strength to challenge or sue him when rejected. 


Other important changes 


Numerous subtle and often clever changes appeared in the published version of the 
Memorial. For example, the original had: 


Although this prosecution has driven me from honor happiness and the brightest prospects to ruin 
disgrace and misery, almost insupportable, I by no means impugn the propriety or necessity of it. 
On the contrary I feel that it was brought upon myself by my reliance upon the integrity and 
veracity of the deceitful and hypocritical Fletcher.?4 


This contains the remarkable admission that he ‘by no means’ impugned the propriety or 
the necessity of the prosecution (which he bitterly criticised elsewhere, mostly through Wilkins). 
He removed this, and the sentence was recast: 


This prosecution has driven me from honour, happiness, and the brightest prospects, to ruin, 
disgrace, and misery, almost insupportable; still it may, in some measure, have been brought upon 
myself by my reliance upon the integrity and veracity of the deceitful and hypocritical Fletcher, and 
the unflinching firmness, contumacy perhaps, with which I withheld his name.* 


906 


One Man’s Justice 


He also reduced: 

I feel that it was brought upon myself” 

to 

it may, in some measure, have been brought upon myself. 


Both forms of words are also watered down by the explanation for his error being his 
reliance on Joshua’s integrity. These changes were necessary to maintain his narrative of 
oppression by the prosecutors, by removing or moderating his own contribution to the disaster; 
and to improve his chances of a pardon. Admitting that he 4ad brought the case upon himself, and 
that the prosecution was necessaty and proper, would not have helped that — or his claim for 
compensation. 


William claimed that James Freshfield was spoken to by his own solicitor, Nicholas Gedye. 
The first version of this in the December Memorial, written about 6 months after the trial, was: 


“Yes,” said Mr. Freshfield, “that's all very well, but he would not give the name - had he done so 
he would not have been where he is.” 


The second, published some years later, became: 


“Yes,” said Mr. Freshfield, “that's all very well; and I confess that the strong conviction you 
evidently have of Barbet's innocence goes very far to make me believe it, but he would not give 
the me Fletcher's name -; had he done so he would not have been where he is.”’26 


William quotes direct speech from a meeting at which he was not present, with a very late 
gloss, that Gedye had managed to get Freshfield close to accepting William’s innocence. This 
conversation was probably made up. Despite supporting William by contributing to his 
subscription, there is no mention of Gedye actually signing a letter, statement or affidavit verifying 
that it took place. 


William was sensitive to criticism that he had made extensive inquiries into Miss Nancy’s 
entitlement but not into ‘Anne Slack’ and ‘Emma Slack’ when the latter appeared at his office. He 
wrote that it was ‘not quite true’ that he made no inquiries about Emma, but then went on to assert 
that ‘her case presented itself in so conclusive a shape, that there seemed no room for doubt.’ In 
his publications, starting in 1847, another sentence was inserted, making it clear that he had made 
no inquiries: ‘No inquiry was necessary, and the making of any by me, under such circumstances, 
would have been extraordinary indeed.” 


Many of the numerous changes William made when he published his Memorial may seem 
minor on first reading. But they were part of an overall recasting to influence the reader 
subconsciously. For example, to reduce the importance of Joshua’s work to Barber & Bircham, 
instructions on ‘the investment of his [Joshua’s] capital’ became ‘the occasional investment and 
transfer of his capital’. In December 1844, Joshua was described as ‘somewhat reserved, but 
extremely decorous and gentlemanlike’ but this was edited down to him being merely ‘reserved 
but gentlemanlike’: part of his demonisation as cold and aloof. There are abundant examples of 
such subtle changes of emphasis. The proctor at Doctors’ Commons was initially simply ‘satisfied’ 
with the claim, but this became that he was ‘convinced of the identity’ of the elderly Miss Stewart, 
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with the addition also that the Bank was ‘satisfied’ in later versions.** Doctors’ Commons could 
not merely accept Mrs Richards as Miss Stewart; they had to be convinced of her identity, because, 
he would argue, William too had been taken in by her personation. 


Finally, William had second thoughts about another admission and simply removed it. On 
Norfolk Island he wrote: 


The captain, either from some delicacy about the age of an unmarried lady, or some other motive, 
and notably not knowing what bearing it had upon the case, represented her age as 27 whilst 


in point of fact, she was six, or seven and thirty. ” 
This was changed to: 


The captain, either from some delicacy (a most unjustifiable and tale ane) aot the age of 
an unmattied lady, or some other motive, a : : : : 
ease; represented her age as only Aventy-seven years old, whilst, eu neereal in hall: she was Six, 
or seven and thirty. 


He could not safely admit that Foskett did not know that Ann’s age was relevant. Why? 
Because of the corollary: he had kept quiet and never warned Foskett how important her age 
(supposedly) was. Consequently, Foskett did not realise the importance of his answer to the 
question, and so gave a vague estimation. Another, dangerous, inference is that William did know 
that her age mattered. He knew about the power of attorney by 21 November 1842 and probably 
much earlier. Given his varying stories about when he found out about it (January 1843, anyone?), 
he had little choice but to remove the offending phrase. 


Two more subtleties almost invite admiration in how they could subtly alter the 
psychological impression left on the reader: he added that Foskett’s supposed error was ‘most 
unjustified and calamitous,’ thus moving the focus away from himself and on to the Captain’s fault; 
and he slipped in that little ‘only’ before Ann’s misreported age of twenty-seven. 


The client? 


William continually forgot that his professed clients were the relatives who proved the 
Wills (or intestacy) — because the person he was truly protecting was Joshua. The most conspicuous 
incident arises from the Bank ‘error’. William tells us that he wanted to clear it up with Freshfield. 
A real Emma Slack, as his client, would have wanted that as well, but she gets no mention. The 


priority was to shield Joshua’s source, backed up with a reassurance. Joshua said to him: 


“the error will be put right, and you will hear no more of it.” I said I had no doubt that it was so, 
but it would be satisfactory to know that the mistake had been found out and corrected, and I 
would ask Mr. Freshfield if it had been done. He, however, dissuaded me from this, observing, “It 
will only afford him another opportunity of probing you, to learn, if possible, from whom the 
information was originally obtained about the stock; but I know all that is doing at the Bank as well 
as Mr. Freshfield does, and that the error will be soon corrected—depend upon it, you will hear 
no more of the matter.”3° 


Where was the cent in all of this? An honest client — that existed, unlike Emma — would 


have wanted the problem resolved to avoid any unpleasantness down the line, such as when she 
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claimed her dividends or applied to buy more stock. She would have insisted that William contact 
Freshfield to ‘to know that the mistake had been found out and corrected’. 


Nor is there any evidence of William even purporting to take instructions from Elizabeth 
Stewart about the questions asked by Pickerings. If she had been real, she would have wanted to 
answer and silence them. Lydia, as Emma Slack, only saw him once and ‘for a minute’. Georgiana 
explained how she had been left alone while William and Joshua conferred and described how 
documents were all ready before she, the client, had had any contact with William. 


Defences 


William did not have much of a defence. It is not surprising that Wilkins, and probably 
William himself, opted to call no evidence in S/ack but argued instead that the prosecution had not 
proved the case beyond reasonable doubt. They called evidence in Stewart, because they had 
something to attack: the fateful government decision to hang everything on William’s involvement 
before 31 July 1840. 


Correspondence between William and Joshua 


Both William and Joshua had been prudent in their preparations to meet an investigation. 
The letters they wrote back and forth contained no smoking gun. Joshua’s letter of 20 July 1842, 
about the unexpected call by Griffin, is a prime example of an important communication which 
avoided saying anything damaging — rather, it sought to normalise what it discussed. William’s 
belated outrage about it was bogus, because he knew what it was immediately on receipt and did 
nothing to contradict its contents. Joshua’s letter of 29 December 1842 is another example: he 
agreed to extend William’s time for repayment of a loan to 14 January; but he also wrote that ‘Miss 
Slacks [sic] letter has been handed to my friend and I shall hear from him in the course of a day or 
two when I will let you know the result.”*’ Note that he avoided saying his friend at the Bank. If 
challenged, he might well have said that he had a friend who happened to have a document signed 
by the real owner. 


Their precautions meant that Freshfields did not get hold of the correspondence between 
them. Joshua must have hidden, or destroyed, what he had. William secreted his away from the 
seatchers. They could have done this either from the outset or when risks started to rear up at 
them: when the Bank marked both Ann’s investments ‘deceased’; and after the visit of James 
Preshfield. It seems mote likely that they did not wait. Joshua had been working these frauds for 
a decade and probably had an archive somewhere. William could argue that it was right to keep 
Joshua’s files separate from those for Elizabeth Stewart, Thomas Hunt, Elizabeth Burchard and 
Emma Slack. He did not need to: because it seems that the prosecution did not realise that he 
might have other documents they had not seized or did not want to start up a tangential argument 
in Court that might delay the outcome. 


Most of the correspondence between William and Joshua is, deliberately, unenlightening 
as to whether they were complicit, but by keeping it hidden William was taking no risks. The letters 
showed, for example: that he was dealing with Joshua rather than his ‘clients’ (with the occasional 
comment that something had also been sent to the ‘client’); that he owed loans to Joshua; and that 
he was sometimes desperate for money. 
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One surprise is that William could not produce correspondence with Joshua to ‘prove’ his 
innocence. He had been mostly successful in hiding dangerous evidence, but why had he not gone 
further and created a body of documents giving the (false) impression of honesty? There are 
various answers. The letters were not only fictions for a future inquirer. They were real and 
practical as well, meaning that they were at least potentially damaging in showing his involvement. 
If he had been honest, William could, and probably would, have done many things that are not 
evident, such as: writing letters to Joshua expressing concern about the fierce opposition of John 
Stewart’s former solicitor; providing answers to the questions asked by Pickerings in the same case; 
producing ‘Miss Stewart’ to Pickerings for interview, or at least taking instructions from her on 
whether she was prepared to see them; speaking to Miss Nancy when Captain Foskett offered to 
bring her into the office; writing to her to definitively establish her age; writing to Joshua refusing 
to be party to various improprieties by Christmas; questioning, perhaps in writing, Emma Slack on 
the oddities of her supposed aunt’s Will. He did not do these things, for varying reasons. 


The first example, writing to Joshua about the objections from Pickerings, would have 
required a letter such as: 


An honest solicitor 


I am obliged to report that Pickerings are adamant that John Stewart had no sister, even to the 
extent of refusing to provide information to which Miss Stewart is entitled under the grant of letters 
of administration. Clearly, I have no personal knowledge of the Stewart family and must act on 
instructions. They have asked to speak with her and they also seek details of where John was born 
and went to school before they will accept that she is his sister. I intend to visit Miss Stewart to 
obtain the necessary information and to confirm whether she is agreeable to, and well enough to 
endure, a visit to (or from) a representative of Pickerings. 


Ai solicitor covering himself 


I am obliged to report that Pickerings are adamant that John Stewart had no sister, even to the 
extent of refusing to provide information to which Miss Stewart is entitled under the grant of letters 
of administration. Clearly, I have no personal knowledge of the Stewart family and must act on 
instructions. I do advise you, however, to check Miss Stewart’s instructions very carefully with her 
[to ensure that she is genuine]. With your instructions that you are satisfied of her family 
relationship, I will of course, proceed as required. 


William sent nothing like these (as far as we know). Why? Because each forces Joshua into 
a corner, pressuring him to come up with some answers — while taking the heat off the solicitor, 
as intended. He could not risk putting Joshua in that position. And he had to avoid any suggestion 
that Miss Stewart might be an impostor, such as the words in square brackets. A tangled web. 


In Stewart, William had the makings of an escape route: he had become involved after the 
application for letters of administration had been made. But if he wrote back to Pickerings and 


answered their questions with lies, he would be at much mote risk. 


These problems do not arise — or do not arise so starkly — when a solicitor is honest and 
independent of his client. 
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The killer point against William in S/ack is his failure to follow up Ann’s age in any way, as 
an honest solicitor would have done: a failure that is brilliantly arc-lighted by his decision to 
mention only the handwriting comparison when he wrote to Baxter explaining her rejection, giving 
no hint that her age was relevant. 


William did not have evidence to dispel the suspicion against him because he had not done 
what an honest solicitor would have done in the same circumstances. He could not send too much 
self-protective correspondence to Joshua because that would have transferred risk to him and so 
would have gone down very badly. He would have lost his best client. 


The declarations 


The Declarations signed by Joshua — it would be too much to call them ‘Joshua’s 
declarations’ — are valueless. Written by William, squeezed out of Joshua by many of William’s 
friends, reported second-hand because he refused to sign anything after July 1844, and 
contradicted by his refusal when in Newgate to sign an exculpatory statement while instead 
asserting William’s guilt, these documents, and the reports of Naylor and all the others, prove one 
thing conclusively: William was close behind everything. Naylor and others who supported William 
took his version of his case at face value. They did not know about the suppressed correspondence, 
the ‘pecuniary benefit’, the statements of Georgiana and Joshua in Newgate that William was 
complicit, that William had written the Declarations and so on. 


This was the core of William’s strategy. He completely controlled the message. He built a 
pyramid of reliance on his underlying lies and omissions. His conduct was deeply dishonest. 


Sanders was a different matter. True, his first Declaration very much reads as if drafted or 
heavily influenced by William, but he told officials on arrival in Australia that William was innocent. 
The real problem for William is that Sanders simply could not know either way. 


William also over-stretched in having a fishmonger give his opinion on whether legal fees 
were charged at a normal rate. And it is highly unlikely that Sanders knew that William was charging 
other fees to Joshua’s account. Sanders spent no time with William other than in the guise of 
Thomas Hunt: ‘William Henry Barber was an utter stranger to me until introduced by Fletcher to 
him as Thomas Hunt...”” William himself wrote: “To me they are perfect strangers except in the 


character of clients.’* 


William repeatedly wrote that Sanders and others had exculpated him in conversations 
with others when they were in custody. But he never produced a witness to these exchanges: at 
the Compter and Newgate, no ‘Dr. McMurdock’ (Dr Gilbert Macmurdo); no ‘chaplain’ or ‘many 
of the officers of the gaol’; no ‘Chaplain’ at Millbank or ‘other persons there’. Why? Well, the 
chaplain at Newgate was one of those who approached Georgiana and Joshua about signing a 
statement exonerating William, which they refused to do. He could not safely be called as a witness. 
The governor of Newgate, Mr Cope, went through the same process, with the same result.™* 


The conclusion William drew was untrue: 


I trust I am therefore justified in saying, that all the 4 parties who designed and executed these 
frauds and by whose evidence alone the presumption against me could be clearly rebutted, have 
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without concert with me or with each other and without a view to their own benefit but if anything 
to their prejudice at different times and under different circumstances, some before and others 
after the Trial exonerated me from all guilty knowledge whatever.* 


Forever cautious, he chose to moderate this a little in his Book, by substituting ‘T trust’ 
with ‘T think’° He was of course not justified in saying that Joshua, Georgiana, Sanders and Lydia 
had ‘exonerated me from all guilty knowledge whatever.’ Nor was it true that they had made any 
such statement ‘without concert with me’: William had pressed for written statements from all four 
when they were in Newgate. None were forthcoming. 


A separate trial 


William had a motley collection of purported legal experts opine that he would have been 
acquitted if only his request for a separate trial had been granted. As already seen in this Chapter, 
Joshua (supposedly) wrote that William ‘must have been not only acquitted, but completely 
exonerated’ if allowed a separate trial. 


The Reverend Naylor and DACG Smith gave their unqualified (in both senses of the word) 
view that ‘if Fletcher had been examined as a witness, the result of the trial would have been 
favourable to Barber’.”’ Eight of the jurors who convicted him later voiced their legal analysis: ‘The 
failure of justice, so far as concerns him, arose in our judgment mainly from the fact of his not 
having had a separate trial, and having been thereby precluded from availing himself of the 
testimony of the other prisoners.’ Sit George Stephen succumbed again to his love of the 
exclamation mark, the strength of his feelings perhaps subtly reflected in there only being one, 
instead of three: ‘Mr. Barber pleaded for a separate trial; if tried separately, he could have availed 
himself of the evidence not only of Bircham, but of Fletcher, the Sanderses, and Mrs. Dorey; but 
a separate trial was refused him?” Bircham? He could be called as a witness whether or not there was 
a separate trial (but he was no co-operating with William’s lawyers, so would have been called at 
neither). Let us not seek further to understand Sir George’s thinking. To be fair, he was as subtle 
as a punch on the nose; and he probably did not have a coherent system of what was meant by 
different numbers of exclamation marks. 


The Sydney Law Society also swallowed William’s argument whole: 


So weak was, indeed, the case proved against him, that if the prosecutors had not resisted his 
application for a separate trial, the Society cannot conceive it possible that any jury could have 
found him guilty. The Society cannot conceive any case which more peculiarly required a separate 
trial. From the very nature of the case, it was scarcely possible that any one individual besides the 
other accused parties could possess actual knowledge whether Barber had been really the 
confederate or the victim of their fraud...4° 


Yet another example of how William led supporters along /zs route through and around 
the facts, neatly diverting them away from counter-arguments and inconvenient truths. How could 
the lawyers in New South Wales infer that the co-defendants had actual knowledge of William’s 
guilt or innocence? To be fair to them, they did not know that Lydia had only seen William once 
‘for a minute’ because that is in the report of Mr Cope’s investigation which William would not 
have given to them. But they knew of the assertion in Sanders’s name that William was an ‘utter 
stranger’ to him other than during the Hunt pantomime. And their wording is precise to the point 
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of suspicion, not only because of the implication taken from a quick reading that Sanders e¢ a/ 
knew whether he was innocent, but because it sounds true that ‘it was scarcely possible that any 
one individual’ ofber than the gang could know whether William was complicit. Yet William and 
Stephen argued that Bircham’s evidence would have exonerated him (Bircham’s evidence must, of 
absolute necessity, be conclusive either of innocence or guil?*’) and William claimed that all his clerks would 
have been called in S/ack but for the decision to call no evidence. Stephen also acknowledged that 


Bircham was most unlikely to be willing to give evidence because of the risk to himself. 


The discussion in Chapter 29 demonstrated that a separate trial would have been no 
guarantee of acquittal. Even one of his staunch supporters, the barrister Archibald Michie, 
acknowledged that: “Their examinations, if their story were true, would either have secured the 
honorable acquittal of Mr. Barber, or it [sic] would have placed his guilt beyond the shadow of a 
doubt.” Joshua and his gang might have turned on William en masse, or, even if they played the 
game, they were at severe risk of losing all credibility when cross-examined by the prosecution 


(since William was proposing to call them as his own witnesses). 
Suppressio veri 


Time to pause and reflect on some very specific concerns about how William conducted 
his defence and his innocence project. At the Old Bailey, when attacking James Freshfield, Wilkins 
quoted the Latin tag suppressio veri, accusing him of suppressing the truth. But it was Wi/iiam who 
had done that — very successfully — by omitting material from his published writings: 


(1) He dropped his original description of Christmas as Joshua’s ‘friend’ who 
‘confidentially’ gave him ‘every information’. 

(2) He never mentioned the incident at Mansion House, reported in The Times of 3 May 
1844, when Joshua’s and Georgiana’s refusa/ to give statements exonerating him were 
described.” 

(3) He (obviously) did not disclose that not only had he drafted Joshua’s first declaration 
but the signed original was in his own handwriting. 

(4) Addressing the Court, he quoted Bircham’s letter to Joshua of 31 March 1843 
(‘sufficiently killed’; ‘without any questions being asked, and without an interview with 
the chief accountant or his deputy’) but left it out of his May Petition, the December 
Memorial, and his later books. 

(5) He asserted that two senior judges in Sydney, Sir Alfred Stephen and Sir John 
Dickinson had ‘individually made sifting inquiries’ into his case which resulted ‘in an 
unqualified concurrence in the opinion of the Law Society’ when each had qualified 
his letter and expressly said that they were relying on William’s version of the facts, 
such as: ‘I ought to add, that the conclusions which I have expressed are arrived at 
from the facts and statements contained in your pamphlet.“ 

(6) He reproduced Chief Justice Sir Alfred’s Stephen’s letter in his 1853 Book” but left 
out that from Sir John Dickinson, who had added a warning and a mild, crafted 
criticism: ‘no man, however honest, is safe in transacting a business for a man who 
pursues even his legitimate object, by information improperly obtained’; and that a 
prudent man would have realised ‘Fletcher could hardly have obtained his information 
but from some officer of the Bank, who ought not to have afforded it to him, and that 
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(7) 


(8) 


a man who will profit by the dishonour of another is not a good client for a respectable 


solicitor.” 


Dickinson politely acknowledged that he was applying hindsight and that 
William may have felt he was doing good by connecting owners with their lost stock. 
But the warning was there, and although William sent copies of the letters to Sir 


George Grey,” he did not publish Dickinson’s. 


He wrote a number of times that his case had been ‘investigated’ in Madras when the 
reality was rather different.** A supportive letter from a judge, Sir W Burton, made no 
reference to an investigation and relied mainly on the opinion of the New South Wales 
judges and the Sydney Law Society report.” Those who contributed to his subscription 
had simply been sent his own Pamphlet. This was explained in a letter dated 10 
February 1848 from John Bruce Norton, a barrister and Clerk to the Crown for 
Madras, preceded also by a caveat: 


The /ega/ proofs of many statements in your case are necessarily wanting; but it is 
because they believe from your whole conduct that these proofs do exist, and 
exist in England, that they have stepped forward to assist you in seeking out 
and establishing them. 


To give the subscription list this additional weight I sent in every instance your 
pamphlet to the gentleman to whom I applied, with a request wot to subscribe 
until after he had perused it and made himself master of the facts, and then 
only to give his aid if he felt convinced or persuaded of the injustice of your 


verdict.” 


He said to the Court on 22 April 1844: ‘I may also call your Lordships attention to the 
two conflicting verdicts in this trial and that which preceded it. In the first case, which 
involved precisely the same principle as the present, I was acquitted without hesitation. 
In the present case the jury were in debate or consideration for something like an hour 
and a half.’ That was seriously misleading. The verdicts were not conflicting; and the 
principles involved were different. In Stewart his acquittal was very likely (juries give no 
reasons for their decisions) because the evidence (Hyatt and other men from Marlow) 
that he was an accessory before the fact had been undermined. He had no such formal 
defence available to him in S/ack. 


William’s credibility 


William was fortunate that he was never cross-examined. He could not give evidence in 


his own defence at the criminal trial. His pardons were granted on expertly manipulated facts 


described in his own written submissions. He had a free hand to give whatever evidence he chose 


when swearing affidavits in his application to practise, knowing, firstly, that it was very unlikely 


that he would be questioned on them (and he never was), and, secondly, that the Court would be 


warty of coming to factual conclusions adverse to him when neither he nor any other witnesses 


had been given the opportunity to answer any challenges in the witness-box. 


There was a partial exception. Master Turner did not believe William’s story that he had 


paid the legacy duty in Sewart to Joshua or Griffin. 
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Barber states in an affidavit, sworn by him on the 15tt May, 1849, that he believes it to be true, that 
... [the legacy duty] was, immediately on being applied for, paid over either to Fletcher or to one 
Griffin... ; but in my judgment there is no ground for supposing that Barber paid over the money 
to either of these parties; the evidence rather points the other way.*! 


Nor did Master Turner accept William’s stated belief that he had not received the legacy 
duty in Hunt: 


I cannot rely upon this statement on the part of Barber. ... I am satisfied that Barber knew that 
the charges for preparing the residuary account and the amount of the legacy duty formed part of 
the bill of charges, and I have no doubt that the whole of the bill was received by him; and it is 
clear that such legacy duty was not, as it ought to have been, paid over to the government.*? 


The Court did not need to come to a clear decision on disputed facts such as whether 
William had and failed to pay over the money for legacy duty. The same is true of the allegations 
about his dealings with Stidolph. This is because the judges needed only to assess, overall, whether 
it was safe to allow him to practise again. But Patteson J’s judgment did expose their view of his 
character in that context: 


dealings between Mr. Barber and [Stidolph] seemed, by the affidavits on both sides, to have been 
very complicated, and 


[1] not always of a very creditable nature as respects either party. 


[2] Undoubtedly Mr. Barber does not satisfactorily account for his conduct respecting the 
premiums of insurance .... 


[3] Mr. Barber acted as agent for the insurance company, and accounted to them down to the end 
of 1837, but after that time he seems never to have accounted to them at all, or to have been 
considered by them as their agent... 


William constantly changed his story. The most convoluted variations arise from his 
attempts to show that (a) he did not know about Ann’s power of attorney until sometime after his 
first meeting with Captain Foskett and (b) Joshua told Az (rather than the other way around) about 
the power and the consequent significance of Ann’s age (apparently on 4 January 1843). His own 
words make it clear that neither was true. He knew about the power from an early stage and the 
relevance of Ann’s age was immediately apparent to him when Foskett made his estimate on 21 
November — that is why he said ‘Forty would do’ in response. 


He was trying to hide the fact that he had been fully briefed by Joshua, probably from the 
outset, because that showed how closely they were working together. That he was fully briefed, on 
details such as the power of attorney and perhaps Hulme’s name, also blew up any argument that 
the information from Christmas was what the Bank had to publish anyway. By 1854, William must 
have realised that he was vulnerable because he added a completely new gloss: he seemed to admit 
that he knew of the existence of a power of attorney but took the (utterly unconvincing) line that he 
did not know its date.” 
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New arguments in the 1850s 
What James Freshfield saw, or not 


The first new argument was an attempt, through Sir George Stephen, to deal with the 
inconsistency in William’s claims that (1) he had been open with James Freshfield when producing 
books in which Joshua’s name ‘was prominent’; and (2) he had refused to provide his name for 
reasons of client confidentiality. For the first time, many years after the event, he came up with an 
explanation which he hoped would let him have it both ways: that he only thought of his duty of 
confidentiality after he had produced the books.” 


Wiliam’s deafness 


Another invention was unveiled in 1854. Having left it well alone until then, William 
decided to respond to Foskett’s evidence that Mrs Foskett had mentioned Mr Hulme in William’s 
presence: because it was mentioned in Patteson J’s judgment. His new story (Chapter 35) was that 
she was speaking to her husband and he did not hear what was said, >> neglecting to mention that 
Foskett’s evidence was that she was answering a question asked by William. °° This is confirmed 
by reports in The Times and Morning Post, both of which identify Mrs Foskett’s observation as a 
reply to a question from William.” 


Excising the fact that Mrs Foskett was responding to his own question explodes William’s 
fabrication that she was speaking to her husband and that he did not hear what she said. 


Loosely again 


In 1854 he claimed, by omission, that Robert Loosely, one of the witnesses from Great 
Marlow, had retreated from his initial evidence: ‘upon cross-examination he said, “I will not swear 
that I said a word about Stewartt’s country, it is so long ago.”””* William left out that Baron Gurney 
asked him what it was that he would not swear: ‘About his saying anything about his family, or 
family affairs. I am sure I told the gentlemen, that Stewart had told me he came from Scotland.’? 


Impossible for me to call witnesses with any effect 


Another example comes from William’s evidence at the Select Committee. A completely 


new justification was given for no evidence being called in his defence (see Chapter 29): 


402. Mr. Hardy.| In fact, no evidence was called in your behalf at the trial? — No evidence was called 
on my behalf. The reason was this: Mr. Wilkins said that, not having a separate trial, it was 
impossible for me to call witnesses with any effect; the proper witnesses were the persons who 
were in the dock. 


Impossible to call witnesses with any effect? What about his lament — particularly before 
this Committee — about being unable to call Merrick Bircham Bircham? Or his instructions to 
Wilkins to call ‘every person who had knowledge of the matter and of my own affairs’? Or when 
he wrote to The Times from the Agincourt at Woolwich: 


Mr. Parry, in his advice on the evidence, speaks of the ... oral testimony as “most important.” It 
was my desire that the Court should be put in possession of the utmost possible information, and 
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with this view counsel were instructed to call all the clerks of the house, ... to put into the box a 
witness who was had up from Bath for that purpose, and who had been remaining in town several 
days, who would have proved the elaborate pains taken to prevent my detecting the imposition; 
also several parties who had transactions with me, who would have proved facts raising the 
strongest possible presumption against my being a guilty participator in these frauds.*! 


That is quite a list of witnesses who would (if only...) have given evidence ‘raising the 
strongest possible presumption’ of his innocence. 


He also wrote to the Hobart Courier in 1847, mentioning Wilkins’s decision not to call ‘the 
clerks of the house and other witnesses who were in attendance’. Sir George Stephen was explicit: 
‘witnesses were not called, though all Mr. Barber's clerks, to the number of seven, were in 


26. 


attendance.”” William’s evidence to the Committee was a lie, although we can also doubt whether 


he truly had so many witnesses waiting outside the Old Bailey courtroom (another, different, lie). 
Can politicians be trusted? The Select Committee 


The farcical Select Committee hearing was driven by leading and rescuing questions from 
William’s supporters. Some members tried to probe him, but they were unbriefed and under- 
prepared. William rolled out old arguments, even some which he had left alone for a while. 


He had known since 1850 that it was Bircham himself, and not Freshfields, who had 
decided to keep his head down and stay clear of William. Yet, as seen in Chapter 36, he could not 
resist disinterring his accusation against the Bank’s solicitors. Very cautiously, he left the 
impression that they might indeed have influenced Bircham: 


84. How was it you were not able to procure his attendance? He was kept out of the way; I 
believe he was frightened out of his wits, so to speak, with fear, for he said, if I was guilty, he was, 
and he was in constant communication with the prosecutors. At all events he kept out of my reach.’ 


William’s intelligence again shines through. There was danger in accepting that Bircham 
‘was frightened out of his wits’. That was why he had avoided William’s lawyers: an entirely logical 
fear of getting involved in the case at all. Bircham had seen Joshua’s disaster at Mansion House: 
after going into the witness-box, Joshua was never to return to his comfortable life in London. To 
mitigate this, William immediately distracted the listener by repeating his (never evidenced) claim 
that Bircham had said ‘if I was guilty, he was’. 


The MP Collier, and William, misled the Committee into believing that his inability to call 
Bircham to give evidence was much more significant than it really was. Bearing in mind the 
purpose of the Select Committee, William and his team of MPs developed a narrative of criticism 
of the prosecutors, with a focus on conduct which had deprived poor William of evidence that, 
unequivocally, ‘would have’ shown him to be innocent. This was designed to maximise both the 


chances of a payment being authorised and the amount. 


William’s lies and misleading statements to the Committee successfully influenced the 
members to support his application and led to a payment of £642,000 in modern values. By 
massaging the story seen by subscribers in Hobart, Sydney, Madras and ‘England’, he had 
persuaded them to give him a further £108,000. How would those subscribers, and MPs, have 
reacted if told that William had written Joshua’s Declaration(s)? That he had lied about showing 
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all his papers to James Freshfield? That he had hidden his correspondence with Joshua? That he 
changed the wording of documents? That he produced a ‘literal copy’ of his Memorial that was in 
fact a substantially altered version? And so on. 


They might well feel that he had obtained money from them by deception. 


! Memorial from Norfolk Island December 1844, text deleted from public version. HO217. 

? The letter from Joshua that he belatedly disclosed was sent in July 1842, two years later. 

3 HO33. Appendix 19. 

4 HO204. The published version is different, but not materially: ‘When I had been concerned for him about a year, 
he introduced to me an old and infirm, but respectable-looking woman, as “Miss Stewart,” who represented herself 
as the sister of one John Stewart, who had died, leaving some money in the funds. Administration had been applied 
for, but finding the aid of a solicitor necessary, Fletcher introduced the claimant to me.’ BB (1853, 9% ed.) 67 (48). 

> BB (1853, 9% ed.) 23-24 (4-5) 

© OB1, Loosely, 

7 BB (1854) Elucidation of the Judgment, 31-32. 

8 The Times (1850) ‘Court of Queen’s Bench... In re W.H. Barber, an Attorney’ 29 January. Appendix 49, para 30. 

° The Times (1843) ‘Forgery and Fraudulent Transfer of Stock: Re-examination of Barber and Fletcher’ 18 December. 
10 The Times (1844) “The Will Forgeries’ 23 April. 

1! BB (1853, 9% ed.) 71 (52). The original at HO207 is slightly different but not materially so. 

2 HO250. 

13 HOS53. 

14 HO229. The version in William’s 1853 Book (BB (1853, 9% ed) 95 (76) is slightly different: “The prosecution know 
well that no attempt was made to escape, and it must be almost as evident to them that not the slightest preparation 
was made for defence. For the latter, two things were indispensable, viz the papers in the different matters, with the 
books in which the letters and other entries were made, and an adequate supply of funds. I neither secured the one, 
nor made the least effort to provide myself with the other. ... As to the papers, they were not so much as referred to 
since I submitted those of Slack to Mr. Freshfield - they all continued in the places where they were severally deposited when the 
respective matters were settled, the consequence was, that the prosecution selected whatever they pleased for the support 
of the charge against me, suppressing those which would have proved my innocence; and my partner and his friends 
(as they assumed to be) carried off the remainder.’ 

15 OED: ‘submit ... 3 ... present (a proposal, application, or other document) to a person or body for consideration 
or judgement’. 

16 HO248, Memorial to Sir George Grey, from Paris. 

7 Select Committee (1858), question 257. 

18 The Times (1844) “Police - Mansion-House’ 3 May. 

1 HO248, Memorial to Sir George Grey, from Paris. 

0 BB (1853, 9th ed.) 125 (106). This version first appears in William’s Pamphlet of 1847 (HO297) almost completely 
in the form found in the 1853 edition of his book. The only two changes seem to be (a) correction of the date of 
Joshua’s declaration, mis-stated as 4 July, when it was 2 July (b) ‘having seen in the newspapers his first declaration’ 
becomes ‘having read in the newspapers...’ 

21HO241. 

22 BB (1853, 9th ed.) 118 (99). 

?3 Memorial from Norfolk Island December 1844, text deleted from public version. HO217. 

4HO233. 

25 BB (1853, 9 ed.) 100 (81). The original wording remained in the 1847 Pamphlet, 24, HO291. 

76 BB (1853, 9% ed.) 92 (73). Also in the 1847 Pamphlet, HO286, page 19. 

27 HO283, page 16 of the 1847 pamphlet. BB (1853, 9th ed.) 85 (66). This was also added to the purportedly ‘literal 
copy (HO246) of the Memorial sent to Sir George Grey on or about 24 August 1848. 

8 HO204: “The commons being satisfied, administration was granted, and she obtained the fund.’ BB (1853, 9th 
ed.): The Commons being convinced of her identity, administration was granted, and the Bank, being also satisfied, 
she obtained the fund.’ 

2° Bold added. Underlining in original. 

30 BB (1853, 9% ed.) 76 (57). 
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3! Letter from Joshua to William dated 29 December 1842, HO88. 

32 The Times (1844) “The Late Will Forgery Cases’ 12 July. 

33 HO43, Petition from Millbank Prison. 

34 The Times (1844) ‘Police - Mansion-House’ 3 May. Mr Davis, described by Mr Cope as ‘the ordinary’ was the Rev. 
John Davis, formerly a curate in Chesterfield. ‘Ordinary’ was another word for the chaplain: John Davis 
(stgitehistory.org.uk) 

35 HO233. 

36 BB (1853, Ith ed.) 99 (80). 

37 HO202. 

38 Printed in BB (1853, 9th ed.) 148 (129). 

3° Stephen (1852, 3"4 ed.) 83. 

40 BB (1853, 9th ed.) 121 (102). 

41 Stephen (1852) 76-77. See Chapter 33. 

2 HO319. 

8 The Times (1844) ‘Police - Mansion-House’ 3 May. 

“4 Letter from Sir Alfred Stephen dated 16 September 1847, HO103 and BB (1853, 9® ed.) 127-128 (108-109). 

45 BB (1853, 9% ed.) 127-128 (108-109). 

46 HO103. 

47 With his Memorial by letter of 28 August 1848, HO250, Appendix 43A. 

48 See, for example, (1) BB (1853, 9% ed.) 51 (32); (2) 226 (207): ‘Investigations were instituted at Norfolk Island, at 
Hobart Town, at Sydney, at Madras, and at Paris, by the most eminent men, legal and otherwise, and all of which 
resulted in my complete vindication.’ See also (3) BB (1854) Elucidation of the Judgment: Introductory Chapter, 22x 
and 23x listing ‘re-investigations of my case’ including at Madras, and naming this ‘Investig. D.’; and (4) at 47, listing 
‘The reports of subsequent investigations and inquiries at HOBART TOWN, at SYDNEY, at MADRAS, and by 
HER MAJESTY’S AMBASSADOR AT PARIS.’ (5) He wrote to Sit George Grey: ‘Upon my arrival at Madras I 
laid my case before members of the legal profession at that [P Presidency], and their Lordships the Judges, the law 
officers of the Crown, the Barristers and Solicitors there unanimously arrived at the same opinion as the legal 
authorities at Sydney. I have the honor to submit the subscription list which resulted from the investigation at 
Madras...” Memorial by letter of 28 August 1848, HO250, Appendix 43A. 

4 See BB (1853, 9% ed.) 50-51 (31-32) and HO103: ‘He is strongly recommended to the assistance of the Charitably 
disposed at Madras, by persons well known, and highly respected in New South Wales.’ 

5° HO104. With one or two minor changes, this is also at BB (1853, 9% ed.) 53-54 (34-35). 

>! Legal Observer (1850) 39 “The Case of Wm. Henry Barber: The Master’s Report’ Part 1, 258-268, 259. 

>? Tegal Observer (1850) The Mastet’s report, part 1, 268. 

3 BB (1854) Elucidation of the Judgment 59-60, and 69. 

> Stephen (1852, 4" ed.) 70-71. 

5 BB (1854) Elucidation of the Judgment, 62-63: ‘the observation of Mrs. Foskett was not made to me, it was 
addressed to her husband as appears by the evidence, “You know, my dear, Mr Hulme always managed her affairs 
till his death.” ... I did not hear the observation of Mrs Foskett to her husband...’ 

56 OB2, Foskett. 

°7 The Times (1844) “The Will Forgeries’ 17 April. Morning Post (1844) ‘The Will Forgeries: Second Case’ 17 April. 

8 BB (1854) Elucidation of the Judgment, 25. 

°° OB1. Emphasis added. The Times also reported Loosely’s answer to the judge as ‘I will swear that I told the 
gentlemen that Stewart came from Scotland.’ The Times (1844) “The Will Forgeries,’ 12 April. 

6 HO133, letter to Charles Freshfield, 5 July 1844. 

6! Appendix 29. The Times (1844) “The Convict Barber; letter to the editor’ 10 July. 

62 Letter published in the Hobart Courier of 26 May 1847, nla.news-page636690.pdf 

63 Sit George Stephen (1851) The Royal Pardon V indicated, in a Review of the Case Between Mr. W.H. Barber and the 
Incorporated Law Society. London: John Crockford, 67. 


919 


One Man’s Justice 


Chapter 40 — Conclusions 


Let’s start at the end. 
Should William have been able to resume practising as a solicitor? No. 


He was prepared to lie and mislead, directly and by omission. Whether or not he had been 
complicit in the frauds, his conduct of the transactions and his extraordinary behaviour in his 
defence and during his innocence campaign, particularly his dishonesty, clearly demonstrate that, 
as counsel for the Law Society told the Court in 1850, ‘he was an unfit and unworthy person to 
practise as an attorney’. 


The more difficult question is whether he was complicit in the frauds. He and his 
representatives accepted several times that there was sufficient evidence before the jury to convict 
him. Wilkins went even further when addressing the Court in 1850, making an extraordinary 
admission, that ‘the verdict was a right one, as stated by Sir George Grey, upon the evidence laid 
before the jury’.' In the original of his December 1844 Memorial William accepted that his 
prosecution was proper and necessary.” Of course, when he published the Memorial, he removed 
this admission. 


When the full evidence (then available) was properly reviewed in open Court, at the Old 
Bailey, and civil Courts in 1850 and 1851, William was, each time, considered to be guilty. Patteson 
J in 1850 wrote: 


we should have found it extremely difficult, after well weighing the explanations now afforded to 
arrive at any other conclusion than that to which the jury arrived...3 


The same judgment made multiple adverse findings against William: 


(1) William ‘was dealing with Captain Foskett disingenuously’. 
(2) His explanations were ‘very unsatisfactory.” 


(3) When Emma Slack came along, ‘None of these citcumstances, however, seem 
to have created the slightest difficulty with Mr. Barber. No inquiry is instituted; 
not a question asked of the least importance.” 


(4) “To put it most favourably for Mr. Barber, he must have known that the business 
originated in a way that could not be disclosed, and could not be carried on 


without a series of deceits and concealments.”° 


(5) Of handing Ann’s signature to Joshua, this ‘was, to say the least of it, a most 
imprudent and reprehensible act.” 


(6) Of William’s failure to check Ann’s age, ‘it seems very strange that where the 
difficulty of the age arose, he rested on so very superficial an inquiry and so 
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vague answer. There was no danger in pressing the question, and when so much 
turned on the answer, it would have been fair in any case, and particularly so in 
such a matter as this, to let the party to whom the question was put be aware of 
the importance of the accuracy of the answet...”° 


Those who supported William were, almost to a man, fed only his side of the story, a stark 


contrast to the public hearings with counsel on both sides, heard by impartial juries and judges, 


and which went so badly for him. 


The 1851 hearing also involved counsel on both sides and senior judges. Lord Campbell 


concluded that, ‘I have several times perused that [Patteson J’s 1850] most elaborate judgment, 


and I entirely concur in the conclusion at which my learned brothers have arrived — that if Mr. 


Barber was not directly cognisant of the frauds in the forgery cases, or some of them, it was because 


he must have been wilfully blind, and did not choose to inquire into the character of these 


transactions.” To suspect, to deliberately ask no questions, and to continue with a transaction, is 


dishonest. A modern case makes this clear. In Barlow Clowes v Eurotrust, the Privy Council found: 


The judge found that during and after June 1987 Mr Henwood strongly suspected that the funds 


passing through his hands were monies which Barlow Clowes had recetved from members of the 


public who thought that they were subscribing to a scheme of investment in gilt-edged securities. 


If those suspicions were correct, no honest person could have assisted Mr Clowes and Mr Cramer 


to dispose of the funds for their personal use. But Mr Henwood consciously decided not to make 


inquiries because he preferred in his own interest not to run the risk of discovering the truth. 


Their Lordships consider that by ordinary standards such a state of mind is dishonest.!° 


Most unusually, William’s case involves a very clear example of how a decision on (one- 


sided) papers can be very different from those reached after a full examination of the evidence in 


open Court. Lord Campbell did both. On looking at the papers he recommended a conditional 
pardon. After he had heard the evidence and barristers for both sides, he condemned William." 


Are there any smoking guns in the evidence? Yes. These include: 


(1) 
(2) 


(3) 


(4) 
(5) 


William made no attempt to check Miss Nancy’s age. 

In explaining her rejection as beneficiary, he mentioned only the comparison of 
signatures — and so never told Foskett that her age was of any significance, to 
avoid the truth coming out. 

His first letter to Captain Foskett was written on the basis that Miss Nancy was 
dead when the information he had was that she was alive and living with Foskett 
and his wife. 


He did not answer Pickerings’ questions but ignored them. 


Instead, he accelerated the process of getting the money, ensuring that it had 


been secured before contacting them again. 


921 


One Man’s Justice 


(6) He stated, confirmed (or did not correct) certifications of the value of estates 
when he could not know that value; and he did so on the basis that, in effect, 
the whole estate was comprised of the unclaimed stock and dividends — even 
when the testatrix’s only asset was that stock, on which dividends had not been 
received for many years. 


(7) There was no logic to carrying out the signature comparison. Patteson J wrote 
‘when, as he says, Mr. Fletcher desired him to procure Miss Slack's signature, 
what object could he suppose to have been in view? If the owner of the stock 
were really dead, or if he believed that Miss Slack's youth made it impossible she 
should be the owner, no useful purpose, consistent with honesty, could be 
answeted’.'* The comparison was designed to create a reason for rejecting Miss 
Nancy which could be (vaguely) reported to Foskett on her behalf (and so avoid 
mentioning that her age was a factor too). 


(7) He knew that Joshua’s friend at the Bank was improperly disclosing significant 
information — and he cut down his description of this person, removing ‘a 
friend,’ ‘confidentially’ and ‘every information,’ coming up with the much more 
anodyne: ‘About this period, Fletcher told me that he had the means of 
obtaining information at the Bank as to the amount of stock and dividends 


unclaimed’. 


(8) He insisted that he was only paid his usual fees, but let slip in his original 
December 1844 Memorial that he would gain, and had gained, ‘pecuniary 
benefit’ when an owner was found. He deleted this from the published version, 


as part of the largest excision of all. 


(9) He presented two different women posing as Miss Stewart — the evidence of 
Charles Hill (see below). 


Some of William’s other behaviour is more contentious but can now be seen in the light 
of all that has been discovered about him. If James Freshfield was honest, William lied when he 
said that he could not remember who introduced Emma Slack. Subsequently, he lied about 
offering Freshfield his diary for inspection. He repeatedly lied or changed his story about ‘showing’ 
or ‘producing’ ‘all’ his books and papers to Freshfield. The implication was that Freshfield had 
looked at them — and he did see some accounting records — until William suddenly asserted in 
1852 that ‘instead of examining the books laid before him, Mr. Freshfield demanded the name in 
an offensive tone. This made Mr. Barber “shut up,” ...”'? The quote is from Sir George Stephen’s 
book and first appears in the Third Edition in an added footnote which expressly attributes the 
story to ‘much communication with [William] since [the first edition], and this enables me to state 


with more accuracy what actually occurred on this date.’ 


And does anyone believe William’s late story — in 1849 — that he so/d Mr Smedley (or Satan, 
as Wilkins would have it) that “Henry Stein Turrell’ was not the real name of the person offering 
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the information and with whom Smedley’s clients were entering into a contract; or is Smedley’s 
denial more likely to be true? Is it relevant that, in his Petition of May 1844, William first admitted 
that he had used a false name for Joshua in ‘several’ cases but then never mentioned it again? Is it 
credible that, when negotiating other commission contracts, William told a// the other 
counterparties that Turrell was not the real contractor? If not, he misled them. 


What would William’s various supporters have made of him with full knowledge of his 
conduct? The jurymen who recanted their guilty verdict did not know that he used a false name 
for Joshua. This did not come up in either Stewart or Slack, and so they were unaware of it 
happening once, let alone several times. Would that have inclined them to believe Hyatt’s evidence 
that William gave his name as Clarence Peckham? From there, would a slide begin, at the bottom 
of which was acceptance that William had gone to Marlow in the early summer rather than 
October? The senior judges in New South Wales: what would they have made of William hiding 
Joshua’s identity behind the name of the respectable and unsuspecting Henry Stein Turrell? 


And was Charles Hill mistaken in his description of the Elizabeth Stewart that he saw 
(twice) when William took her to the Bank? Susannah Richards was by common consent, and 


taking Emma Hartwell’s evidence as representative, aged, feeble and thin: 


She appeared to be between sixty and seventy years of age, I think. She appeared very old and 
feeble. She was not, to say, short; rather tall, and thin, and pale. She had very weak eyes. She had 
the gout in her arm occasionally. She complained of her arm and hand sometimes. She did not go 
out a great deal. She generally took an umbrella with her, which she used as a walking-stick.'4 


Georgiana said in her confession, ‘Fletcher was fearful my mother would not live to go 
through the business; he took her medicine nearly every morning; she was then seventy-one or 
seventy-two years of age.’ The woman described by Hill on oath was very different: 


She was between forty and fifty, as well as my memory will serve me. To the best of my recollection, 
she was not far advanced in years, or feeble. I think she was not an aged person; but the time is so 
long since. She was not thin. To the best of my recollection, she was a bulky person, stout in width 
and breadth, and rather above the middle stature. I have no distinct recollection, whether she was 
pale or fresh-coloured. She was in black. I did not observe any decrepitude about her. I think, she 
did not appear to have any of the infirmities of age. 


Does any of this, including William’s forged versions of Declarations, make us wonder 
whether Henry Hyatt, rather than William, had been telling the truth about the visit to Great 
Marlow? 


Why would William risk everything by helping Joshua to commit fraud? He tells us that 
Joshua was a good client but minimises the financial significance of what he was charged as a 
proportion of the firm’s total annual fees. Yet Wilkins was more forthcoming: 


It is true that Fletcher was a client, and came to Mr Barber’s office with everything that could 
recommend him to a young attorney, character, standing, and wealth, all calculated to lull suspicion, 
and to provoke a desire to retain his countenance and support? [sic] As a good client he was 
respected ... and was treated in Mr Barber’s office with a feeling bordering upon reverence.! 
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Indeed. Now we know. William acted for him because he had ‘everything that could 
recommend him to a young attorney, character, standing, and wealth’ with an emphasis on the last. 
And reverence? 


William minimised the value of Joshua’s work, reducing it and, as ever, employing highly 
specific wording. The original wording below is from his handwritten Memorial, the amended is 
what he published: 


Fletcher's business though as a capitalist Bircham and myself considered him as one of a useful 
class of clients, was by no means considerable, his average annual business, introductions and all, 
not being more than a 30-et 40 fortieth of our entire income.'¢ 


Joshua’s contribution to work-in-progress (unbilled) is not estimated. William has chosen 
as his measure the ‘income’ of the firm instead, with the redundant ‘entire’ for purely psychological 
reasons. It was William himself who told us that ‘I had a general Bill upon him of several years 
erowth.”” It is not clear whether that was indeed unbilled, but it is likely, even though William had 
also said that Joshua liked a bill at the end of a specific transaction. The fog of unclarity, again. 


Peckham’s evidence at the Old Bailey also suggests that William was underestimating: 


Mr. Barber transacted very considerable business for Mr. Fletcher. It was not so extensive, but it 
was tather heavy business. Actions for demurrage and freight, mortgages, rent-charges, and various 
things. It was what we call the superior business of a client. 


Assuming, with justification, that it would not become known in England, William wrote 
in his letter to the Hobart Courier in 1847 that Joshua ‘was also a shipowner, which led me to some 
important suits for freight and demurrage, in which Sir Thomas Wild was specially retained.’'* Such 
litigation could be lucrative for solicitors and Sir Thomas would not come cheap. Interesting that 
William had never mentioned this before. 


Joshua was an extremely valuable client. William likely underplayed his contribution to the 
firm’s fee income. He admitted that he had a general account for Joshua which went back years to 
which he charged work such as investigating S/ack. Was this a paper account, on which he had not 
issued bills to Joshua, and which consequently was a useful resource for the future — but which 
enabled him to claim that Joshua’s contribution to the ‘income’ of the firm was modest? 


Just as significant, Joshua provided the enticing prospect of long-term, high-quality and 
well-paid legal work. Even if the fees charged to Joshua were a relatively small proportion of the 
firm’s income overall, William could ill-afford to lose him as a client, because he was undoubtedly 
operating at the edge of financial viability — having to seek emergency loans at 60 per cent interest, 
having only £30 in his bank account when arrested. No wonder he had not paid the £15 legacy 
duty in Hunt. Nor had he paid it in Stewart and it seems likely that the amount due in that case was 
also £15. 


William was ambitious, untiring in his (highly effective) networking, persuasive and 
convincing in person. Like many such people, he continually asked to meet with those who were 
to make decisions about him, because he knew that: (a) he could probably out-gun them in both 
intelligence and his unflageing resolve not to stop until he got what he wanted; (2) he could talk 
himself out of any trouble (as he eventually did). He was a risk-taker: swearing his dodgy affidavit 
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in Guest v Reynolds; billing Stidolph for premiums that he did not pay and which were due to an 
insurance company for which he was no longer agent; racing ahead to get the money in Stewart 
while Pickerings were expecting answers from him; writing to Captain Foskett as if Miss Nancy 
were dead when he knew that she was alive; telling James Freshfield that he could not remember 
who introduced Joshua; calling Joshua to give evidence at Mansion House; writing out Joshua’s 
first Declaration; and denying he had any hand in any declarations. Riskiest of all, the ineluctable 
conclusion from the evidence of Charles Hill that William took a woman to the Bank as Elizabeth 
Stewart who was much younger and healthier than the ailing, feeble Elizabeth Stewart he had met 
before. The list could go on. 


The risks William took during his campaign increased over time. He realised that no one 
was checking his dubious (or outright untrue) assertions (such as ‘My conduct in withholding my 
client’s name was unanimously approved by the Sydney Law Society ...'” and that judges in New 
South Wales had given him ‘unqualified’ support) and so he made more: that he had given the 
legacy duty in Stewart to Griffin or Joshua (a story rejected by Master Turner); his sudden and 
completely new claim in 1854 that he thought Joshua’s friend was a stockbroker rather than 
someone working for the Bank;” his revisionist account of his meeting with James Freshfield 
which included that he, William, was first to mention forgery when he supposedly exclaimed ‘that 
implies forgery’; that Preshfield demanded ‘the name of the client who had introduced the 
business’;” and his very late answer to the inconsistency of showing Freshfield papers that would 
contain Joshua’s name while supposedly refusing to identify him, the answer being that when 
Freshfield refused to look at the papers this ‘gave him time to reflect on the propriety of the 
disclosure.” And, of course, Freshfield did look at what was shown to him: the account books. 


Whether or not William was complicit, he was one of Joshua’s compartmentalised 
associates. The Richards family were, by common consent, utter strangers to him. He never met 
Christmas. Some of the family saw Christmas pass at the Bank, but they did not have direct contact 
with him. Joshua employed (and tried to recruit — such as his relattve Mary Cuckson) many 
different people in his frauds. William’s compartmentalisation from the others could be neutral in 
the sense that Joshua may simply have preferred to operate in that way — or it might have been 
insisted on by William to protect himself. Certainly, it would be rash for both Joshua and William 
to unnecessarily enable co-conspirators to identify others involved. Low-level associates, like 
Thomas Griffin, might, if under some personal pressure, start bouncing around like a billiard ball 
in a glass cabinet — as Griffin did, successfully locating Joshua’s home and turning up there 
unannounced. William would want to have as little contact as possible with anyone else involved. 
He would not want Joshua or anyone else ever to suggest that he was part of the conspiracy. Joshua 
would be expected to lead them to believe the opposite — that he was innocent. 


William faced one huge problem: his own intelligence. Again, from what we have observed 
of his meticulous — if risky — attention to the close wording of documents, his airbrushing away of 
inconvenient evidence, his relentless attention to detail, there is no doubt that he was a highly 
intelligent, very competent, shrewd and astute man. The Court was right to conclude that it was 
inconceivable that he did not smell a rat. The odour first seeped, nay billowed, into his life when 
Pickerings challenged the false story in Stewart and it lingered and mixed with many other 
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suspicious factors which arose in the later transactions, including their similarities. The Court 
found: 


Mr. Barber appears to be a shrewd, sagacious, experienced man in his profession; and it is difficult, 
if not impossible, to believe that such a man would be wholly free from doubt or suspicion when 
so many transactions calculated to raise both doubt and suspicion were presented to him by 
Pletcher, unless, indeed, he became wilfully blind, and was determined to ask and to know nothing. 
The case against him does not depend upon one transaction, in which he may have been deceived, 
and have had no suspicion, but upon several, the numbers and similarity of which could hardly 
have failed to have excited surprise and consequent doubt and suspicion.” 


This was kind to William. It became obvious that Joshua was up to no good. Is it credible 
that William never read the letter from M’Pherson refusing to provide a false marriage certificate? 
The judges spotted that William did not try to verify Miss Nancy’s age although they did not make 
the next connection: that he never mentioned it to Foskett when rejecting her entitlement. The 
plan with Miss Nancy was to find a way to justify excluding her as the beneficiary — by an assertion 
that she could not answer, and so the signature-comparison charade was born. William leapt on 
Foskett’s error — in fact, his uncertainty — about Ann’s age, and held it close, to be deployed only 
if challenged. 


Patrick Polden’s valuable article about William is premised on his innocence. It should not 
be criticised for not being something else — an analysis of whether he was guilty or not. But 
acceptance of William’s innocence requires implicit and explicit rejection of the views of many 
highly respectable men of the time. Some were directly accused of lying, others implicitly, and 
some were characterised as, in effect, incompetent or somehow biased (see Appendix 62). Those 
accused of dishonesty included: James Freshfield, Charles Kaye Freshfield and Francis Smedley 
(all solicitors of high standing); Captain Foskett; and Stidolph. Those accused of varying degrees 
of impropriety or incompetence include: William Erle QC (later withdrawn); Henry Hyatt; William 
Prue Jorden; John Padmore Noble; the Council of the Law Society; Master Turner of the High 
Court; Mr Justice Williams (for his ‘peculiar and unilateral summing up of his Lordship ... [He] 
submitted to the jury the arguments of the prosecutors counsel and almost totally omitted those 
of mine’ (later suppressed); Lord Campbell CJ (by Sir George Stephen); and Mr Justice Patteson 
(by Polden, with the gratuitous: ‘the bench which heard the case was not of the strongest. Patteson, 
the senior judge, was old and deaf and himself close to retirement, and with him were J.T. Coleridge 
and Wightman’).” 


A lawyer as sharp and worldly as William must have been, at the very least, suspicious 
about what Joshua was doing, yet he continued to act for him and to provide much-needed 
credibility with people like Foskett, Baxter, proctors, other solicitors, stockbrokers, and the Bank 
— particularly since Joshua had to keep his name away from the Bank’s lawyers after his evidence 
in Ex parte Hunt. That in itself was a dishonest way for William to behave. But the conclusion is 
also inescapable: William knew. He was part — a carefully separated part — of the conspiracy. He 
was, as Wilkins conceded in 1850, rightly convicted by the jury in S/ack. Much more is now known 
about William’s conduct and his character than was known at the time (except perhaps by 
Freshfields). By many lies and dissimulations, he achieved his pardons, his right to practise, and a 
grant of compensation. 
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Lord Campbell, who had recommended the conditional pardon, had a very different view 
when he had heard oral argument from counsel on both sides and when he closely examined the 
evidence — including extensive affidavits from William. 


William got for himself over £700,000 in today’s values by lying to or misleading the Home 
Secretary, judges, subscribers and a Select Committee of the House of Commons. 


There was, ultimately, indeed, a miscarriage of justice. 


' The Times (1850) ‘Court of Queen’s Bench... In re W.H. Barber, an Attorney’ 30 January. Appendix 49, para 141- 
142. Emphasis added. 

?HO233. 

3 Re Barber (1850) 503, Appendix 50, para 92. 

4 Re Barber (1850) 503, Appendix 50, para 92. 

> Re Barber (1850) 503, Appendix 50, paras 79-81. 

6 Re Barber (1850) 503, Appendix 50, paras 73-74. 

7 Re Barber (1850) 503, Appendix 50, para 71. 

8 Re Barber (1850) 502-3, Appendix 50, para 69. 

° Re William Henry Barber (1851) 17: 427 Law Times, 7 Jane, 142. 

° Barlow Clowes v Eurotrust [2005] UKPC 37, paras 11-12. 

' See Chapter 26. 

? Re Barber (1850) 503, Appendix 50, para 71. 

3 Stephen (1852, 3" ed.) 70-71. 

4 OB1, Hartwell. 

> Wilkins and Gregory (1844) 23. 

6 See Appendices 33-35. 

7 HO227-228. 

8 Letter published in the Hobart Courier of 26 May 1847, nla.news-page636690.pdf William is presumably referring 
to Sir Thomas Wilde who went on to serve as Lord Chancellor. Appendix 40. 
° BB (1854) Elucidation of the Judgment, 96, footnote. 

0 BB (1854) Elucidation of the Judgment, 116. 

21 Stephen (1852, 4 ed.) 69-70. 

22 Stephen (1852, 4t ed.) 70-71. 

3 Re Barber (1850) 504, Appendix 50, para 100. 

24 HO37 and HO40. 

25 Polden (2009) 224-225. 


O27 


One Man’s Justice 
Chapter 41 — Epilogue 


Justice was, and was not, served in William’s case. 


He was guilty, probably in all four transactions — if properly charged. To modern, liberal 
eyes, infliction of the horrors of transportation is a grossly uncivilised way to treat a human being, 
and so there is or should be great sympathy for what befell him. He received his conditional pardon 
less than three years after his conviction but had by then suffered under the abomination that was 
the regime on Norfolk Island. 


Neither of his pardons should have been granted. Nor should he have received the 
subscriptions raised for him. He certainly should never have practised as a solicitor again. From a 
humane perspective he was, overall, severely punished by his transportation and financial losses. 
But he was a devious and dishonest individual, driven by an unstoppable desire to succeed 
financially and socially, perhaps because his illegitimate birth had deprived him the status of being 


the recognised son of a gentleman. 


Life after the dramas 
Ayfter-life - William 
What did William do after he had returned to London? 


At first, he worked as a clerk — while battling for restoration of his practising certificate. In 
November 1848, when he wrote to thank Sir George Grey for his free pardon, he gave his address 
as 9 Howard Street, Norfolk Street, Strand.' He was still there in 1851, albeit at number 2 by then.’ 
That might have been where he worked because in the census of the same year he is found living 
in a lodging house at 25 Surrey Street (and describing himself as a solicitor). These places were all 
close together. Both Surrey Street and Norfolk Street ran from the Strand to the Thames, crossed 
by Howard Street. They were all handy for the barristers in the nearby Temple and for Mr 
Stevenson’s office on Essex Street. 


1? 
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After he won back his certificate in November 1855, William set up in practice again, 
initially on Clements Lane in the City (now a dingy back street between King William Street and 
Lombard Street) and, never one to miss an opportunity, advertising himself as a law agent for 
Madras, Sydney and Melbourne, no doubt based on connections he had made while abroad.* When 
he appeared before the Select Committee in 1858 he was still living at 25 Surrey Street but was 
practising from 29 Nicholas Lane in the City, another back street between King William Street and 
Lombard Street. Intriguingly, these offices were very close to the Bank of England which is a four- 


minute walk away. Had he reverted to what he knew — seeking the beneficiaries of unclaimed stock 
and dividends? 


Robert Peckham’s evidence to the Select Committee painted a sad picture of William’s 
inability to build a new and successful practice. Despite his pardon, he was still known for the will 
forgeries case. Peckham went so far as to say that it was ‘impossible for him to succeed’ and that 
he felt William should abandon the law and try another profession.’ He himself was by then 
practising as a solicitor, at Ludgate Street, but he had suffered prejudice because of his association 
with his former boss.’ In one sense, William’s inability to recover a viable law practice is a surprise. 
So many eminent people and businessmen had supported him, it might be expected that some 
would instruct him as their solicitor; but clearly not. They were not prepared to go shat far? 


William was seen around London by other lawyers, perhaps on the walk from his lodgings 
in Surrey Street along Fleet Street, up Ludgate Hill, past St Paul’s, and along Cannon Street to his 
various offices. Ballantine recalled: 


I often saw him during the short period that he survived his return, his tall form gaunt and haggard, 
and the sufferings he had undergone stamped upon his features. He must have been an object of 
pity to every one possessed of human sympathy.’ 


Polden tells us that William made his final appearance in the list of solicitors in 1862, by 
which time he had moved to ‘a pokier, less auspicious’ office off Cannon Street in the City.* By 27 
December that year William was writing to Sir George Grey offering to give evidence about his 
experience of transportation, and giving his address as the Post Office, Brighton.’ Polden also 
infers that William was eventually in reduced circumstances because in 1867 a firm of solicitors, 
Gillam Harris in Worcester, wrote to the Home Secretary, Spencer H. Walpole MP: 


Undersheriffs Office Foregate Street 
Worcester 
20 Jany 1867 
Sit 
We beg leave most respectfully to invite your attention to the case of Mr William Henry 


Barber the solicitor, with the chief features of which you will not be unacquainted. 


A Memorial addressed to the late Lord Chancellor was recently signed by ourselves and 
the other solicitors of this City, and we believe by the principal solicitors of all the chief towns in 
England, expressing the unanimous opinion that a further measure of reparation in some form is 
justly due to Mr Barber from the state, and praying that he may receive some suitable appointment 
in the public service. 
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We understand that the case has been referred by Earl Derby to yourself and we take the 
liberty of expressing our hope that the appeal of the profession (and which we believe indicates 
the feeling of the general community) will receive your kind and early consideration. 


We have the honour to be very respectfully 
Sir 
Your most obedient servant. 
Gillam Harris!° 


No response is recorded on the Home Office file.'' Martin Playne tells us that William had 
claimed another £8,700 compensation in 1861 but he gives no reference: this is probably linked to 
the Memorial that Gillam Harris mention in their letter.'” 


Again without identifying a source, Playne writes that William died in 1869.'° It may well 
be true. A William Henry Barber was buried on 17 December that year, in Kensal Green Cemetery 
(also known as All Souls). He was 62. His last address was 32 Alfred Place near Bedford Square in 


Bloomsbury. 
Ayfier-life - Joshua 


Thanks again to Playne, the outlines of Joshua’s life after Norfolk Island are known. Playne 
researched the case because he is a relative of Joshua’s wife, Sarah. They are sixth cousins, three 


times removed. 


Joshua did not return to England, but he enjoyed some years of freedom. His second wife 
Sarah Playne Washbourn had joined him in 1854, bringing their daughter, whom Joshua had never 
seen, and his daughter Janey by his first wife. When he was finally freed, he changed his name to 
John William Fletcher (but we will continue to call him Joshua to avoid confusion). In April 1858 
the family sailed to Sydney although Janey seems to have stayed behind in Hobart. They moved 
inland 165 miles to the small settlement of Mudgee, and although they had another daughter the 
following year, sadly she contracted dysentery and died before she was three months old. They 
had seven years in Mudgee, Joshua finally succumbing to bronchitis. He died on 24 August 1865 
at the age of 72. What happened next was extraordinary. 


In her haste to marry Joshua in London in December 1842, Sarah had called off her 
engagement to a Charles Chubb, then articled to a solicitor. Charles had rebuilt his emotional life, 
married, and emigrated to Australia. The family settled in Ipswich, Queensland, and he set up a 
legal practice. He prospered and ‘was a pillar of the establishment. A well-known alderman, lawyer, 
poet and one time mayor.’ His wife died suddenly of dysentery in January 1866. Sarah travelled 
to Ipswich and the widowed couple married on 2 October that year. Playne characterises the 
announcement of their marriage as irregular because it used Joshua’s new name and made no 


reference to his history: 
MARRIAGE 


CHUBB - PLAYNE — On the 24 October at the residence of R.J. Smith, Town Marie,!5 
by the Rev. J. Moseley, Charles Frederick Chubb, Esq. of Dagmar Lodge, Ipswich to Sarah Playne, 
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relict of John William Fletcher, Esq., late of Lincoln, and niece of the late William Playne, Esq., 
J.P., of Longford House and Avening Court, Minchinhampton, Gloucestershire. No cards.'¢ 


Playne has a point. This version of Joshua, John William, late of Lincoln, was very different 
from the man who was late of Hobart, Norfolk Island, Millbank Prison, Newgate Gaol, and 
London — and very late of Lincolnshire. 


Widowed again in 1891, Sarah died of heart failure in Dagmar Cottage on 30 July 1901, at 
the age of 80. 


In 2016 an article appeared in a journal covering local news from that part of Lincolnshire 
where Joshua and his family originated. Unfortunately, it cites no sources, but it is unambiguous 
in relating some rather hair-raising facts: 


Joshua was ... leading an organised gang stealing large sums of money from the Bank of England. 
This web of deceit included accomplices from the Deepings, posing as relatives and beneficiaries 
of account holders and obtaining grants of probate using forged wills and fraudulently acquiring 
death certificates and burial records. It was estimated that Joshua alone made £43,000, the 
equivalent of hundreds of thousands of pounds today. ... Nearly all members of the Fletcher family 
and their extended family posed as Heirs at one time; many were locals from Market Deeping and 
Carlby.!” 


The conspirators would meet at The Bu// inn (which dates from at least 1537'* and is still 
open) and would there board the stagecoach to London. Joshua’s first wife, Jane, was the daughter 
of the licensee. A nephew of Joshua, William Briggs,” originally a pig jobber, worked with him on 
frauds and made a fortune which enabled him to live in a ‘smart house on the Crown Estate in 
Regent’s Park, London’. He claimed he had won the money at the races.” He and his wife Mary 
both conspired with Joshua, and they are mentioned in Georgiana’s confession. It was not just 
Joshua’s blood family. His brother-in-law William Lawrence, son of the licensee of the Bull, is said 
to have been implicated, followed by the slightly gnomic: ‘After William Lawrence’s death in 1844 
more frauds were uncovered.” Involving Lawrence, or Joshua, or both? 


After-life — Lydia Sanders, her husband, and Georgiana 


William Sanders was a model prisoner and gained his freedom in February 1852, but what 
he did then is not known. His wife Lydia and three of their children, William, Georgina and 
Henry,” were at 5 Brecknock Place, Camden” on census day 31 March 1851 — also 
accommodating Georgiana and Josiah Dorey.” Lydia was working as a fishmonger. In 1861, 
William Jr. was at that address with his wife Elizabeth and two young children imaginatively named 
Elizabeth and William. His sister Georgina was also there. But Lydia, Josiah and Georgiana were 
not with them. Now William’s occupation was fishmonger. 


Georgiana therefore survived prison and took up her old life again. In 1848, William’s 
solicitor, Stevenson, wrote, perhaps with some bitterness on his client’s behalf, that ‘Mrs Dorey at 
this hour lives in affluence on the illgotten [sic] booty’.” Her husband, Josiah, had given his 
occupation as draper when they married in February 1843. Their address at the time was 45 Oxford 
Street. In 1860, Josiah was in trade as a milliner at 69 Regent Street. Georgiana and her sisters had 
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trained as milliners in Bath. Josiah’s occupation in 1851 was stated as ‘proprietor of houses’. There 
is life after prison (thankfully). 


After-life — Serjeant Charles Wilkins 


When the barristers who tangled at the Old Bailey were introduced, it was noted that many 
of them went on to greater things. What of the old ham, Charles Wilkins? After William’s case, he 
was much in demand with solicitors and clients and became a Serjeant-at-Law in 1847. He was 
earning up to £6,000 a year. Can we imagine him carefully investing and husbanding his hard- 
earned wealth? Woolrych tells us: 


he removed to a very large house at Kensington, in which David Wilkie*® had lived. Shaftesbury 
House was the name of his new abode, a compliment to his native soil ... And now, lavish as he 
ever was, his want of prudence grew with the exuberance of his prosperity. ... He naturally 
furnished his mansion in the most expensive style, and his manner of living corresponded ... He 
was now, however, in the height of his success. At home and abroad, in Court and in vacation, he 
was the man of his day. The special juries awaited him when his holiday was over, and his splendid 
patties were the relaxations of his leisure. He was the Timon of his Kensington: ‘L’Amphitryon ou 
Yon dine.”?’ His grounds were kept up at, of course, the usual expense, and both young and old 
flocked to a suburban villa, where “all went merry as a marriage bell.’”’8 


In 1851 he received a Patent of Precedence, marking his seniority as counsel.” 

Lewis, like Woolrych, tells the story of Wilkins almost representing Palmer, the Rugeley 
poisoner, on the instructions of William. He did not get the brief because he had to flee to France 
‘by fishing smack’ — to avoid being arrested for debt. There he fell seriously ill with dropsy.*’ He 
returned to London to die. A generous subscription was raised for him by the Bar and it was 
competently administered to the extent that a surplus remained at his death which was given to 
his much-beloved wife. Woolrych concludes: 


It was dropsy. His case was beyond hope. He was ruined, and he was sinking ... Thus we have 
brought the splendid advocate of the first Circuit in England, not exactly to “the worst Inn’s worst 
room,”! but to an unpretending chamber in Queen’s Bench Walk, in the Temple, whither he had 
come from Hampton after quitting Shaftesbury House; worn by disease, and never again to rise.* 


Charles Wilkins was 53 when he died. 


The final verdict 


William’s conduct in the transactions, and also in his defence and innocence campaign, 
was professionally outrageous. Had all of what we now know been available, he likely would never 
have returned from Australia. Today, he would be struck off with a public finding of dishonesty. 
Whether he would be prosecuted for fraud is obscured by the grotesque underfunding of the 
Serious Fraud Office and fraud investigations by the police. The breadth of his dishonesty is 
common in cases of this type. Helping a client or associate commit major fraud seems to make 
simple lying, or failing to account properly for money, easy for the solicitors involved. The sheer 
scale of wrongdoing alleged against William is telling in itself, as are his attacks on witnesses such 


as the Freshfields, Foskett and Smedley which were necessary (to William) as the only way he could 
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undermine seriously damaging evidence. Looking at his conduct as a whole, William’s word against 
such men was worthless. Ultimately, two key principles emerge. Firstly, once solicitors have acted 
dishonestly and found that the world did not end, they find it much easier to act in that way again 
— the slippery slope. Secondly, pattern matters. It is one thing to accidentally facilitate one fraud, 
but if there have been four, it is much harder to accept that a shrewd, sharp solicitor suspected 


nothing. 


Dishonest solicitors are a menace: to their clients, to the administration of justice and to 
those who deal with them in transactions or litigation. It is not easy to investigate or prosecute 
them, but it must be done. William did not exactly ‘get away with it,’ but he did, in a remarkable 
achievement not yet recognised, mislead not only many people in the 1840s and 1850s but also 
posterity. Until now. 


William was a co-conspirator in the Will Forgeries. 


' A watercolour of the junction of Howard Street and Norfolk Street in 1880 can be seen at: View of the Junction of 
Howard Street and Norfolk Street, London, 1880 by John Crowther - Norfolk Street, Strand - Wikipedia 

2 HO398, Letter William to Sir George Grey, 6 March 1851. 

3 Norfolk Street, WC2R (theundergroundmap.com) Until Mr Stevenson’s firm moved. Only Surrey Street and Essex 
Street have survived. 

4’ The Law List 1856 — see Genealogy Reviews 

> Select Committee (1858), questions 1266 and 1267. 

6 Select Committee (1858), question 1267. 

7 Ballantine (1882) 221. 

8 Polden (2009) 233-235. 

° HO358. 

° HO354. 

‘No doubt because the letter was to a different department. 

? Martin J. Playne (2012) “The forger, his wives and associates: their loss and recovery of respectability’ 21:11 
Queensland History Journal, 747-762, 755. 

3 Playne (2012) 755. 

4 Playne (2012) 747. 

>'Town Marie was a suburb of Ipswich, later renamed Karalee: Ipswich, Queensland - Planet Ipswich : A bridge 
between the Ipswiches of the world 

6 Brisbane Courier (1866) 4 October. 

7 Judy Stevens et al (2016) ‘Heir Hunters...’, 12. 

8 History of The Deepings — Deepings Business Community 

° Son of Joshua’s sister Catharine and Ambrose Briggs. They married in 1811 in Carlby, Lincolnshire. 

20 Judy Stevens et al (2016) ‘Heir Hunters...’, 12. 

21 Judy Stevens et al (2016) ‘Heir Hunters...’, 14. 

2 The other child, Lydia Jr., was absent. 

3 Brecknock Place is long gone but was off Royal College Street on the opposite side of the junction with Randolph 
Street, close to what is now the Camden Road Arms: at the apex of the triangle in which the base is the Regent’s 
Canal, the other sides being Camden Road and Royal College Street. “Then in 1824, for £150, Samuel Denton (R) 
took on creating complete blocks streets, as Randolph Street and Prebend Street, with St Paul’s Terrace on Kings 
Road and Canal Terrace — this last overlooking the new Canal. From 1825 Denton was joined by William Line (V), 
who took an option for £180 to build on the new road with terraces called Brecknock Place, Brecknock Terrace and 
Brecknock Crescent — ornamental gardens between the two. One of the early buildings was the Lord Camden pub 
in Randolph Street. The terraces were mainly completed by 1829 although there was in-filling for peppercorn rents 
into the 1840s.’ See Building-3 KingsRoad.pdf (camdentownhistory.info) 

The handwritten surname of this couple is indecipherable but Georgiana’s age and place of birth match, as does 
Josiah’s age. The surname has been transcribed as ‘Manley’. 

25 HO182. 

6 Presumably the painter, Sir David Wilkie (1785-1841). 
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27 From Moliere's line "Le veritable Amphitryon est l'Amphitryon ou l'on dine" (Amphitryon, iti. 5), the name 
Amphitryon has come to be used in the sense of a generous entertainer, a good host. Amphitryon - Encyclopedia 
(theodora.com) 

78 Humphry William Woolrych (1869) Lives of Eminent Serjeants-at-law of the English Bar, Vol. 2. London: Wm. H. 
Allen & Co., 873-874. 

°° Humphry William Woolrych (1869) Lives of Eminent Serjeants-at-law of the English Bar, Vol. 2. London: Wm. H. Allen 
& Co., 877. According to the Encyclopaedia Brittanica of 1911: ‘A patent of precedence is a grant to an individual 
by letters patent (q¢.v.) of a higher social or professional position than the precedence to which his ordinary rank 
entitles him. The principal instance in modern times of patents of grants of this description has been the grant of 
precedence to members of the English bar. In the days when acceptance of the rank of king’s counsel not only 
precluded a barrister from appearing against the Crown, but, if he was a member of parliament, vacated his seat, a 
patent of precedence was resorted to as a means of conferring similar marks of honour on distinguished counsel 
without any such disability attached to it. ... After the order of the coif lost its exclusive right of audience in the 
court of common pleas, it became customary to grant patents of precedence to a number of the sergeants-at-law, 
giving them rank immediately after counsel of the Crown already created and before those of subsequent creation.’ 
1911 Encyclopedia Britannica/Patents of Precedence - Wikisource, the free online library 

30J.R. Lewis (1982) The Victorian Bar. London: Robert Hale, 69. 

3! This is a quotation from The Duke of Buckingham by Alexander Pope which begins: ‘In the worst inn's worst room, 
with mat half-hung, ...’ Woolrych’s capitalisation of Inn is probably meant as a play on the Inns of Court, the 
Temple being one of them. 

32 Humphry William Woolrych (1869) Lives of Eminent Serjeants-at-law of the English Bar, Vol. 2. London: Wm. H. Allen 
& Co., 885. 
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Afterword and Acknowledgements 


My health has prevented me from following up certain sources which would have required 
travel, most notably the archives of the Bank of England. I mention this for two reasons. 


First, I may try to get there, and also do other research, ‘If God spares us’, as my granny used to 
say.). I hope to update the book generally and particularly if I find new information. I may add 
an index, although the book is of course searchable electronically. 


Second, I hope that someone may be interested enough to take the research forward if I cannot 


do so. 


I have published this book on my website partly because I do not have the time to find or deal 
with publishers, but also because I want it to be freely available to anyone who is interested. 


My circumstances mean that I owe a great debt of gratitude to all who have contributed to 
digitising historical and other records, whether by physically doing it, funding it, or making it 
available to the public. These include the National Archives at Kew, the Hathi Trust, the Internet 
Archive, Google Books, Gale for making The Times Digital Archive available through public 
libraries, British History Online, National Library of Australia, Convict Records (Convict 
Records of Australia), the University of Leicester’s “Historical Directories of England and Wales’, 
the Gutenberg Project, Dickens Journal Online, and the mighty British and Irish Legal 
Information Institute (BAILII). Paid sources such as the Findmypast.com, British Newspaper 
Archive and Ancestry are also invaluable. Anyone writing about historical characters is hugely 
indebted to the superb Dictionary of National Biography. I celebrate the many specialist sites 
probably run by individuals with mildly obsessive behaviour similar to mine, such as 


www.theundergroundmap.com/ ‘The Dictionary of Victorian London, by Lee Jackson, author 


and many others: heroes all. 


Many documents — handwritten and otherwise - have been transcribed for ease of reference (and 
searching) and are available in the Appendices. 


Finally, I owe a huge debt to everyone I worked with in investigatory work. And for research and 
writing advice, my debts are primarily to Professor John Baldwin and Professor Mike Levy, true 
experts — and inspirations in the search for truth. 
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